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so we can address the problem.
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to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
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Coronavirus in

the Workplace

December 3, 2020



Vaccinations:

▪ The next COVID Quandary for Employers
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Vaccination Quandary 

Can Employers Require that Employees Get the COVID-

19 Vaccination?

▪ It Depends
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Vaccination Quandary

▪ The ADA allows certain health screenings and inquiries 

depending on what point in the stage of employment 

the screening or inquiry takes place
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Pre-employment:

▪ An employer may require a medical examination post-

offer, if the examination is used for all entering 

employees in that job category

▪ Principle would apply to vaccinations
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Post-employment:

▪ The ADA generally prohibits requiring current 

employees to undergo medical examinations or 

inquiries unless the employer can show that the exam 

is job-related and consistent with business 

necessity.

– What does that mean?
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Post-employment:

▪ Employers typically able to mandate vaccines:

– Health care providers

– Schools

– Nursing Homes

– Other employers that work in high risk environments or with 

high risk populations
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Limitations on Vaccine Requirements

▪ Even if employer can mandate a vaccine, there are still 

limitations:

– Sincerely held religious beliefs

– Disability or medical condition
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Employer Risks

▪ The vaccination decision carries other risks:

– Potential workers’ compensation claims if employee is harmed

– OSHA risks if employees are not vaccinated
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Vaccinations and Benefit Plan Concerns
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Vaccinations and Benefit Plan Concerns

▪ The CARES Act requires qualifying coronavirus 

recommended preventive services at 100% under the 

Affordable Cares Act provisions

– Vaccinations

– Out of Network

– 15 business days
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Vaccinations and Benefit Plan Concerns

▪ Can a company pay for diagnostic COVID-19 tests for 

all employees who return to work? 

▪ Can a company pay for COVID-19 vaccines for all 

employees?

▪ Can a company otherwise incentivize employees to 

obtain a vaccine?
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Vaccinations and Benefit Plan Concerns

▪ Are they subject to ERISA? 

▪ Will they be subject to the wellness program rules?
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Compensation Considerations
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Compensation Issues/Business 

Continuity

▪ Voluntary unpaid leaves

▪ Reduction in hours/work schedules

▪ Furloughs v. Layoffs

▪ Permanent termination

▪ Unemployment Considerations

▪ Hardship pay
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What does an Employer need to 

consider if it must reduce operations 

due to COVID-19?

▪ Benefits/COBRA

▪ Layoff/termination => COBRA continuation

▪ Final paycheck laws

▪ Employment/separation agreements

▪ Unemployment compensation
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What is a furlough and what does an 

Employer need to consider?

▪ FLSA issues

– Non-Exempt Employees

• Employers are generally not required to pay non-exempt 

employees for non-working time

• Federal law requires employers to pay non-exempt employees 

minimum wage and overtime for hours worked
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What is a furlough and what does an 

Employer need to consider?

▪ FLSA Issues:

– Exempt Employees

• An employer typically must pay their employees their full weekly 

salary regardless of the number of days or hours worked

• “An employee is not paid on a salary basis if deductions from the 

employee’s predetermined compensation are made for absences 

occasioned by the employer or by the operating requirements of 

the business.  If the employee is ready, willing and able to work, 

deductions may not be made for time when work is not available.”
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What is a furlough and what does an 

Employer need to consider?

▪ Consider:

– Employment agreements

– Notifications to employees – no advance notice required in GA

– Benefits coverage

– Unemployment eligibility
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Other options to decrease employment-

related costs?

▪ Reduction in hours

– Exempt v. non-exempt employees

– Impact on health insurance (tied to hours)

– Impact on potential unemployment benefits
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Other Options…

▪ Reduction in compensation/salaries

– Consider requirements of employment agreements

– Limitations with regard to exempt employees

– State notice requirements

– Morale issues

– FLSA – salary requirements
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Exempt Employee Salary Reductions

▪ Prospective

– Salary reductions must be prospective to preserve the FLSA exemption. A prospective 
reduction is one that does not occur within a pay period in which an exempt employee has 
performed work.

▪ Permanent vs. Temporary

– Three month minimum

– Temporary bona fide salary reductions have been triggered by economic downturns, loss of 
revenue, preferential reductions in operating costs, and attempts to avoid layoffs.

▪ Applied to an Entire Group or Class of Employees

– Applying the salary reduction to only one or a few exempt employees can also change their 
exempt status.

▪ Not Directly Tied to a Reduction of Hours
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What Considerations if terminations or 

layoffs are necessary?

▪ Federal WARN Act

– Applies to any business with at least 100 employees

– Requires at least 60 days’ advance written notice of any “plant 

closing” or “mass layoff”

– Notice is on a location-by-location basis

– Number of impacted employees is key for determining whether 

notice required

– Only count full-time employees in making determination
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WARN Act

▪ What is an “Employment Site”?

– Typically it is an individual company facility (i.e., production 

plant, headquarters offices)

– Can also be:

• Series of separate buildings on the same campus

• Buildings in close proximity that share resources/employees
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WARN Act

▪ What is a “Mass Layoff”?

– At least 50 FT employees at a single site will experience an 

“employment loss”; and

– Those impacted employees are at least 33% of FT workforce 

at that site
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WARN Act

▪ What is an “Employment Loss”?

– Employee is involuntarily terminated;

– Employee is laid off for more than 6 months; or

– Employee’s hours are reduced by at least 50% in each month 

for 6 consecutive months
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WARN Act

▪ How to count employees?

– FT employees impacted by current COVID-19 layoff

– Look behind and ahead 90 days – any other COVID-19 layoffs 

that occurred or are planned?

– How long are layoffs currently expected to last?
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State WARN/layoff notice requirements

▪ States have their own requirements

▪ Alabama, California, Connecticut, Georgia, Hawaii, 

Illinois, Iowa, Kansas, Maine, Maryland, 

Massachusetts, Michigan, Minnesota, New Hampshire, 

New Jersey, New York, Ohio, Oregon, Pennsylvania, 

Tennessee, Washington and Wisconsin
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FMLA and other

Leave Consideration
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CARES Act Expires Soon

▪ CARES Act Leave Requirements are set to expire –

what’s next?

– Continuation of federal leave requirements is unclear

– State/local leave and paid leave requirements may live on

– Traditional FMLA leave may come into play
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FMLA and COVID-19

▪ Traditional FMLA may or may not be triggered

– Serious health condition analysis

– Requires inpatient care or continuing treatment by a health 

care provider

– Not required to be paid
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Inter-Relationship Between 

FMLA/EFMLA

▪ Covered employers may be different for FMLA covered 

employers/employees

– 12 weeks total

– Past FMLA determines EFMLA allowance

– EFMLA determines subsequent FMLA allowance
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OSHA CONSIDERATIONS
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OSHA:  Tailor Policies to Reduce 

Exposure Risk

▪ Consider and implement as applicable:

– Engineering Controls

– Administrative Controls

– Personal Protective Equipment

– Training
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OSHA:  Engineering Controls

▪ Considerations include:

– Physical Barriers

– Ventilation

– Isolation Room

– Rope and stanchion systems

– Signage (Keep 6 feet or more away from others)

– Other
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OSHA:  Administrative Controls

▪ Considerations include:

– Reduce contacts by multiple individuals to the same phone, 

supplies and work areas to the extent reasonably possible, 

considering social distancing

– Implement policy for disinfecting frequency for work areas and 

items with anticipated common contact

• Note 29 CFR 1910.141, and OSHA’s Sanitization Standard

– Other
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OSHA:  Personal Protective Equipment 

(PPE)

▪ What is PPE?

– Protective equipment, including personal protective equipment for eyes, face, head, and 
extremities, protective clothing, respiratory devices, and protective shields and barriers

▪ When is PPE Required:

– PPE shall be provided, used, and maintained in a sanitary and reliable condition wherever 
it is necessary by reason of hazards of processes or environment, chemical hazards, 
radiological  hazards, or mechanical irritants encountered in a manner capable of causing 
injury or impairment in the function of any part of the body through absorption, inhalation 
or physical contact

▪ See, OSHA’s Personal Protective Equipment Standard, 29 CFR 1910.132

– Note that cloth face coverings and face shields are not considered OSHA PPE, In the 
context of COVID-19
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OSHA:  PPE – Hazard Assessment

▪ Employers are required to conduct a hazard 

assessment and make appropriate PPE equipment 

selection if necessary

– Train on How To Use (29 CFR 1910.132)

– Eye and Face Protection (29 CFR 1910.133)

– Hand Protection (29 CFR 1910.138)

– Respiratory Protection (29 CFR 1910.134)
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OSHA:  Employee Provides Own PPE

▪ What is employee provides his/her own PPE?

– Obligations Triggered Upon Employer, including?

• Responsible for assuring adequacy, maintenance, and 

sanitization (29 CFR 1910.132)

• If Respiratory, then Disclosure Document and Written Respiratory 

Program (29 CFR 1910.134)
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OSHA:  Training

▪ Train all workers with reasonably anticipated occupational exposure to SARS-CoV-2 
about the sources of exposure to the virus, the hazards associated with that exposure, 
and appropriate workplace protocols in place to prevent or reduce the likelihood of 
exposure.

▪ Training should include information about how to isolate individuals with suspected or 
confirmed COVID-19 or other infectious diseases, and how to report possible cases.

▪ Workers required to use PPE must be trained on it, among other requirements.

▪ When the potential exists for exposure to human blood, certain body fluids, or other 
potentially infectious materials, workers must receive the training required by the 
Bloodborne Pathogens (BBP) standard including information about how to recognize 
tasks that may involve exposure and the methods, such as engineering controls, work 
practices, and PPE, to reduce exposure.  (29 CFR 1910.1030)

▪ Training must be offered during scheduled work times and at no cost to the employee.
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Employee Reports of COVID-19

▪ Note State obligations, as Applicable

▪ Note OSHA obligations and ADA Privacy Issues

▪ Note Employee or its Representative Rights to:

– Exposure Records to the  Extent Necessary to Reasonably 

Indicate Amount and Nature of Toxic Substances or Harmful 

Physical Agents in Workplace

• 29 CFR 1910.1020
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OSHA:  Recording and Reporting 

Obligations

▪ OSHA – Basic requirement.  You must consider an injury or illness to meet 
the general recording criteria, and therefore to be recordable, if it results in 
any of the following:  death, days away from work, restricted work or transfer 
to another job, medical treatment beyond first aid, or loss of consciousness.

▪ You must also consider a case to meet the general recording criteria if it 
involves a significant injury or illness diagnosed by a physician or other 
licensed health care professional, even if it does not result in death, days 
away from work, restricted work or job transfer, medical treatment beyond first 
aid, or loss of consciousness.  29 CFR 1904.7.

▪ All employers are required to notify OSHA when an employee is killed on the 
job or suffers a work-related hospitalization, amputation, or loss of an eye.

– A fatality must be reported within 8 hours.

– An in-patient hospitalization, amputation, or eye loss must be reported within 24 hours.
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Home Offices, COVID-19, and OSHA

▪ Do OSHA’s regulations and standards apply to the 

home office?

– OSHA does not have any regulations regarding telework in home 

offices.

– OSHA issued a directive in February 2000 stating that the agency 

will not conduct inspections of employees’ home offices, will not 

hold employers liable for employees’ home offices, and does not 

expect employers to inspect the home offices of their employees.

– Employers who are required to keep records of work-related 

injuries and illnesses will continue to be responsible for keeping 

such records for injuries and illnesses occurring in a home office.
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OSHA Whistleblower Retaliation

▪ Section 11(c) of the Occupational Safety and Health Act of 1970, 29 USC 
660(c), prohibits employers from retaliating against employees for exercising 
a variety of rights guaranteed under the OSHA Act, such as:

– Filing a safety or health complaint with OSHA,

– Raising a health and safety concern with their employers,

– Participating in an OSHA inspection,

– Or reporting a work-related injury or illness.

▪ Additionally, OSHA’s Whistleblower Protection Program enforces the 
provisions of more than 20 industry-specific federal laws protecting 
employees from retaliation for raising or reporting concerns about hazards or 
violations of various airline, commercial motor carrier, consumer product, 
environmental, financial reform, food safety, health insurance reform, motor 
vehicle safety, nuclear, pipeline, public transportation agency, railroad, 
maritime, securities, and tax laws.
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OSHA and Workers’ Compensation

▪ Does workers compensation related to COVID-19 have 

any impact on recording a case?

– Whether a workers compensation claim is filed or not has no 

bearing and whether the claim is paid or denied has no 

bearing on whether a COVID-19 case is recordable.
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USERRA
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COVID-19 USERRA IMPLICATIONS

▪ There are no new COVID related USERRA rights or 

obligations, but National Guard or Reserves members 

who are called to duty under federal authority are 

protected under USERRA.
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COVID-19 USERRA IMPLICATIONS

▪ The Uniformed Services Employment and 

Reemployment Rights Act (USERRA) sets 

requirements for leave and re-employment for 

activated uniformed service members.
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USERRA OBLIGATIONS

USERRA prohibits employment discrimination against a 

person on the basis of past military service, current 

military obligations, or intent to serve. An employer must 

not deny initial employment, reemployment, retention in 

employment, promotion, or any benefit of employment to 

a person on the basis of a past, present, or future service 

obligation. In addition, an employer must not retaliate 

against a person because of an action taken to enforce or 

exercise any USERRA right or for assisting in an 

USERRA investigation.
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USERRA OBLIGATIONS

▪ Service member must be restored to position if he or she meets 
these criteria:

– The employee was absent on account of service in the uniformed 
services;

– The employee gave advance notice to the employer that he or she was 
leaving the job for service in the uniformed services, unless such notice 
was precluded by military necessity or otherwise impossible or 
unreasonable;

– The cumulative period of military service does not exceed five years;

– The employee was not released from service under dishonorable or other 
punitive conditions; and

– The employee reported back in a timely manner or  submitted a timely 
application for reemployment, unless timely reporting back or application 
was impossible or unreasonable.
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USERRA OBLIGATIONS

Returning servicemembers are to be reemployed in the 

job that they would have attained had they not been 

absent for military service, (the "escalator" principle), with 

the same seniority, status and pay, as well as other rights 

and benefits determined by seniority. USERRA also 

requires that reasonable efforts (such as training or 

retraining) be made to enable returning servicemembers 

to qualify for reemployment. 
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USERRA OBLIGATIONS

While an individual is performing military service, he or 

she is deemed to be on a furlough or leave of absence 

and is entitled to the non-seniority rights and benefits 

accorded other similarly-situated individuals on non-

military leaves of absence. 
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USERRA OBLIGATIONS

▪ The time limits for returning to work are as follows:

– Less than 31 days service: By the beginning of the first regularly 
scheduled work period after the end of the calendar day of duty, plus time 
required to return home safely and an eight hour rest period. If this is 
impossible or unreasonable, then as soon as possible.

– 31 to 180 days: The employee must apply for reemployment no later 
than 14 days after completion of military service. If this is impossible or 
unreasonable through no fault of the employee, then as soon as possible.

– 181 days or more: The employee must apply for reemployment no later 
than 90 days after completion of military service.

– Service-connected injury or illness: Reporting or application deadlines 
are extended for up to two years for persons who are hospitalized or 
convalescing.
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BENEFITS ISSUES UNDER USERRA

▪ Health and pension plan coverage:

– Individuals performing military duty of more than 30 days may 

elect to continue employer sponsored health care for up to 24 

months

– For military service of less than 31 days, health care coverage 

is provided as if the servicemember had remained employed. 

– For purposes of pension plan participation, vesting, and 

accrual of benefits, USERRA treats military service as 

continuous service with the employer.
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The CARES Act
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The CARES Act 

▪ Signed into law on March 27, 2020

▪ Coronavirus-related distributions

▪ Enhanced participant loans and delayed repayment

▪ Temporary waiver of required minimum distributions

▪ Plan amendments

▪ Other considerations

60



The CARES Act: Eligibility 

▪ Who is eligible?  An individual (through self-certification) –

– Who is diagnosed with, or whose spouse or dependent is diagnosed with, 
COVID-19 by a test approved by the CDC, or

– Who experiences adverse financial consequences as a result of the individual, 
the individual’s spouse or a member of the individual’s household 
(someone who shares the individual’s principal residence):

• being quarantined, furloughed, or laid off or having work hours reduced due to 
COVID-19

• being unable to work due to lack of childcare due to COVID-19 

• closing or reducing hours of a business that they own or operate due to COVID-19

• having pay or self-employment income reduced due to COVID-19 or

• having a job offer rescinded or start date for a job delayed due to COVID-19
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The CARES Act: New Distribution Option 

▪ Coronavirus-related distributions

– Distributions of up to $100,000

– Distributions not subject to 10% early withdrawal penalty under 
72(t)

– Default is income inclusion spread ratably over 3-year period 
following distribution

– Taxpayer may recontribute amount to an eligible retirement plan 
within 3 years of distribution (no 402(g) limit, etc.)

– Not treated as eligible rollover distributions under Sections 
401(a)(31), 402(f), and 3405

– Applies to distributions made on or after January 1, 2020 and 
before December 31, 2020
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The CARES Act: Plan Loans

▪ Increase in maximum loan limit for new loans obtained 
between March 27, 2020 and September 22, 2020 to 
$100,000 or 100% of the account balance

▪ Suspend loan repayments otherwise due between March 
27, 2020 and December 31, 2020

– Check with plan recordkeeper regarding details on re-
amortizations and extension of term of loans 

– Subsequent repayments appropriately adjusted to reflect 
delay and accrued interest
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The CARES Act: RMDs 

▪ Temporary waiver of required minimum distributions

– Requirements under Code Section 401(a)(9) do not apply for 

calendar year 2020 for DC plans (including 403(b) and 457(b) 

plans maintained by governmental entities)

– Requirements also suspended for –

• distributions required in calendar year 2020 as a result of a 

required beginning date occurring in 2020, and

• which had not been made before January 1, 2020
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The CARES Act: RMDs 

▪ Temporary waiver of required minimum distributions

– Example: Retired participant attained age 70 ½ in 2019 and 

would ordinarily be required to commence distributions by April 1, 

2020

– Provisions waive 2019 minimum required distributions that were 

not made during 2019 and 2020 minimum required distributions

– 2020 disregarded for determining the required beginning date 

after 2020 and for 5-year distribution periods under Code Section 

401(a)(9)

65



The CARES Act: Plan Amendments 

▪ Plan Amendments

– Due by the last day of the first plan year beginning on or after 

January 1, 2022, or, for all but the change to minimum required 

contributions, such later date as the Secretary of Treasury may 

prescribe

– For governmental plans, due by the last day of the first plan 

year beginning on or after January 1, 2024
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The CARES Act: Considerations

▪ Check with plan recordkeeper regarding details on 

re-amortizations and extension of term of loans 

▪ Confirm last day participants will be able to request a 

CARES Act distribution in order for it to be processed 

by the December 30 deadline

▪ Confirm or ensure communications regarding RMDs

▪ Maintain list of changes for plan amendments
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Benefit Plan Provisions
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Extension of Benefit Plan Deadlines

▪ On April 29, 2020, the DOL and IRS released a joint final 

rule extending various deadlines applicable to employee 

benefit plans to take into account the disruption caused by 

the COVID-19 emergency. The rule states that ERISA-

covered employee benefit plans must disregard the 

“outbreak period” when determining certain periods and 

dates.

– HIPAA Special Enrollment period

– Certain COBRA deadlines

– Certain Claims and Appeals deadlines
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Extension of Benefit Plan Deadlines

▪ On April 29, 2020, the DOL announced in EBSA Disaster 

Relief Notice 2020-01 an extension of deadlines for 

furnishing required notices or disclosures to plan 

participants and beneficiaries during the “outbreak period”  

▪ Relief is not automatic  

▪ The plan and responsible fiduciaries must act in good faith 

to furnish the required document as soon as administratively 

possible 

▪ Plan sponsors are able to use alternative means of 

communication for such disclosures and notices including 

email, text messages and corporate intranets
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Extension of Benefit Plan Deadlines

▪ The “outbreak period” began March 1, 2020 and 

continues until 60 days after the announced end of the 

COVID-19 national emergency or such other date 

announced by the agencies (which may differ for 

different parts of the country)
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Additional Relief

▪ Notice 2020-29

– Allows cafeteria plans to permit employees to make 

prospective mid-year election changes to health plan elections 

in 2020, regardless of the mid-year election change rules

– Allows cafeteria plans to permit employees to start, stop, 

increase, or decrease FSA contributions on a prospective 

basis for any reason in 2020

– Allows non-calendar year cafeteria plans and cafeteria plans 

with grace periods to extend the time during which a 2019 FSA 

account may be used
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Additional Relief

▪ Notice 2020-33 

– Provides for the maximum carryover amount to be indexed to 

20% of the FSA contribution limit

– The carryover limit for 2020 will be adjusted to $550 (based on 

the 2020 health FSA contribution limit of $2,750)

▪ Plans that want to adopt any portion of the relief must 

be amended before December 31, 2021
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Other COVID-19 Plan Considerations

▪ FSA Forfeitures

– Without guidance from the IRS or Congress, funds contributed 

during 2020 may only be used:

• To reimburse eligible expenses incurred in 2020

• If the plan has a grace period, to reimburse eligible expenses 

incurred on or before March 15, 2021

• If the healthcare FSA has a rollover, up to $550 may be carried 

over to reimburse eligible expenses incurred in 2021

74



Other COVID-19 Plan Considerations

▪ Partial Plan Terminations

– A partial plan termination occurs, generally, if 20% or more of 

the active participants in a 401(k) plan are affected by 

company-initiated terminations

– Requires full vesting of affected participants

– May be target of IRS based on 2020 Forms 5500
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Ongoing Workplace Concerns

▪ COVID-19 continues to create a number of other 

concerns, risks and obligations for employers
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Monitoring Symptoms and Managing 

the ADA

▪ The ADA has a significant impact on an employer’s 

course of conduct with employees about precautions, 

exposure, and symptoms
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ADA – COVID-19

▪ How much information may an employer request 

from an employee who calls in sick, in order to 

protect the rest of its workforce during the COVID-

19 pandemic? 

– During a pandemic, ADA-covered employers may ask  

employees if they are experiencing symptoms of the pandemic 

virus, and should refer to objectively reputable sources of 

information such as the CDC.

– Employers must maintain all information about employee 

illness, which includes COVID-19, as a confidential medical 

record in compliance with the ADA.
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ADA – COVID-19

▪ When screening employees entering the workplace 

for COVID-19, what symptoms may be asked 

about?

– Employers should rely on the CDC, other public health 

authorities, and reputable medical sources for guidance on 

emerging symptoms associated with the disease. 

– Generally, measuring an employee's body temperature is a 

medical examination. Because the CDC and state/local health 

authorities have acknowledged community spread of COVID-

19 and issued attendant precautions, employers may measure 

employees' body temperature. 
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ADA – COVID-19

▪ Does the ADA allow employers to require employees to stay 
home if they have symptoms of the COVID-19? 

– Yes. The CDC states that employees who become ill with symptoms of 
COVID-19 should leave the workplace. The ADA does not interfere with 
employers following this advice.

▪ When employees return to work, does the ADA allow 
employers to require a doctor's note certifying fitness for 
duty?

– Yes. Such inquiries are permitted under the ADA either because they 
would not be disability-related or, if the pandemic were truly severe, they 
would be justified under the ADA standards for disability-related inquiries 
of employees.  As a practical matter, because doctors and other health 
care professionals may be unable to timely comply with such a request 
because of the pandemic, reliance on local clinics to provide a form, a 
stamp, or an e-mail to certify that an individual does not have the 
pandemic virus may be appropriate.
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ADA – COVID-19

▪ May employers ask all employees physically 

entering the workplace if they have been 

diagnosed with or tested for COVID-19?

▪ Yes. Employers may ask all employees who will be 

physically entering the workplace if they have COVID-

19 or symptoms associated with COVID-19, and ask if 

they have been tested for COVID-19. Symptoms 

associated with COVID-19 include, for example, fever, 

chills, cough, and shortness of breath and/or as 

otherwise identified by the CDC.
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ADA – COVID-19

▪ May an employer administer a COVID-19 test (a test to detect the 
presence of the COVID-19 virus) when evaluating an employee’s initial 
or continued presence in the workplace?

▪ The ADA requires that any mandatory medical test of employees be “job 
related and consistent with business necessity.”

▪ Applying this standard to the COVID-19 pandemic, employers may take 
screening steps to determine if employees entering the workplace have 
COVID-19 because an individual with the virus will pose a direct threat to the 
health of others.  Therefore an employer may choose to administer COVID-19 
testing to employees before initially permitting them to enter the workplace 
and/or periodically to determine if their presence in the workplace poses a 
direct threat to others. 

▪ The ADA does not interfere with employers following recommendations by the 
CDC or other public health authorities regarding whether, when, and for whom 
testing or other screening is appropriate. Testing administered by employers 
consistent with current CDC guidance will meet the ADA’s “business 
necessity” standard.
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ADA – COVID-19

▪ What may an employer do under the ADA if an 

employee refuses to permit the employer to take 

his temperature or refuses to answer questions 

about whether he has COVID-19, has symptoms 

associated with COVID-19, or has been tested for 

COVID-19?

– Under the circumstances existing currently, the ADA allows an 

employer to bar an employee from physical presence in the 

workplace if (s)he refuses to have his/her temperature taken or 

refuses to answer questions about whether (s)he has COVID-

19, has symptoms associated with COVID-19, or has been 

tested for COVID-19.
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ADA – COVID-19

▪ May an employer ask an employee who is physically 
coming into the workplace whether they have family 
members who have COVID-19 or symptoms associated 
with COVID-19?

– No. The Genetic Information Nondiscrimination Act (GINA) 
prohibits employers from asking employees medical questions 
about family members. 

– GINA, however, does not prohibit an employer from asking 
employees whether they have had contact with anyone 
diagnosed with COVID-19 or who may have symptoms 
associated with the disease. Moreover, from a public health 
perspective, only asking an employee about contact with family 
members would unnecessarily limit the information obtained 
about an employee’s potential exposure to COVID-19.
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Ongoing Workplace/Workspace 

Considerations

▪ Communicate employee responsibilities re: hygiene, social 
distancing and wearing face coverings (if required)

▪ Ongoing de-densification:

– Stagger work days and times and lunch/break periods

– Minimize face-to-face meetings, continue to replace with virtual 
(phone, email, instant messaging)

– Restrict third-party access to the workplace (visitors, customers, 
contractors)

▪ Close gathering spaces (kitchens, meeting rooms) and restrict 
access to vending machines, coffee maker, etc.

▪ Enhanced cleaning, especially of common areas and equipment
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Ongoing Workplace/Workspace 

Considerations

▪ Implementation can be the challenge

– Face coverings has become a controversial subject

• If mandatory, be prepared for employees who object on medical or religious basis 

▪ If high population of employees commute to work using public transportation, may 
consider ongoing remote working for these individuals 

▪ Set expectations for personal and business travel 

– Is business travel essential?  Will employee be required to quarantine upon arrival or 
return?

• Employees may object to participating in business travel 

– Determine whether to implement quarantine requirements upon return from personal 
travel

• Where no state requirement, can delineate between airline or car travel; travel to certain “hot spot” 
locations, etc.
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Ongoing Workplace/Workspace 

Considerations

▪ Can require employees who were ill with COVID-19 or who 
were required to quarantine to provide medical clearance to 
return to work

▪ Can ask employees to self-certify that within the past 14 
days they have not:

– had any symptoms of COVID-19; 

– had close contact with any diagnosed with COVID-19; or

– traveled to a COVID-19 “hot spot”

▪ EEOC says still permissible under the ADA to take 
employee temperatures while COVID-19 remains a 
pandemic
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Ongoing Workplace/Workspace 

Considerations

▪ If taking employee and/or visitor temperatures at work:  

– Consider social distancing while employees wait 

– Employee privacy and wage and hour issues

– Understand whether medical documentation is being created

▪ Employees with temperatures that exceed 100.4° need to 
be sent home

▪ Employers can also send home employees with other 
objective signs of illness

▪ Have designated contact for employees who are feeling ill –
whether they have been working remotely periodically or not

88



Ongoing Workplace/Workspace 

Considerations

▪ Have a contingency plan in place if an employee is diagnosed with 
COVID-19

– Immediately notify the local health department 

– Facilitate contact tracing

– Notify employees and other third parties in contact with the sick employee 
without identifying ill employee 

– Shutdown/sanitize if possible

▪ Determine in advance which company-provided or 
federal/state/local mandated leave is available 

▪ Develop the requirements before the employee can return to work
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Employee Travel in the COVID-19 World
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Common Employer Questions

▪ Can I prevent my employee from traveling for personal 

reasons?

▪ When my employee returns from personal travel, do 

they have to/should they quarantine?  If so, for how 

long?

▪ Do we have to pay them for the quarantine?
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Common Employer Questions (cont’d.)

▪ When can we send our salesforce back on the road?

▪ Do reps have to quarantine when they come back?
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General Employee Travel Tips

▪ Understand that for each contemplated trip, at least 

two sets of travel orders will need to be examined –

the orders to address what happens to the employee 

when they arrive at the destination and the order to 

address what happens when the employee returns 

home after the trip.
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General Travel Tips:  Disclosure

▪ Employers can (and should) require employees to 

disclose all travel to COVID-19 hot spots.

– We are seeing employer requests for location disclosures as 

part of the vacation approval process.

– Disclosure involves dates, method of travel (including 

connections), location.

– Make sure you are consistent.
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General Travel Tips:  Quarantine

▪ Can I require quarantine if the state orders do not?

– Yes, as long as you are not discriminatory in

applying the rule.

▪ Can I ask my quarantined employee to work remotely?

– Yes.
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General Travel Tips:  Quarantine 
(cont’d.)

▪ Pay during quarantine.

– Statutory: If applicable, FFCRA provides for 80 hours of paid 

sick leave if employee is quarantined under a government 

order or required by doctor.

– Policy: Examine your policies (or revise existing), but if leave 

is not mandated, quarantine time can be unpaid if work cannot 

be remote.

– Some employers are allowing PTO usage to cover.
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General Travel Tips:  Quarantine 
(cont’d.)

WATCH OUT:  For employees who take advantage by 

traveling to a known hot spot on personal travel from a 

state/city where they are required to quarantine upon 

return.

▪ Entitled to 80 hours of paid FFCRA leave, after their 

vacation.

▪ New York has closed this loophole by making voluntary 

travelers to hot spots ineligible for New York’s COVID 

sick leave.

97



Business Travel

▪ Most employers have either outlawed business travel or at 
the very least severely curtained it.  

▪ We recommend:

– Any business trips get pre-approved by HR or some other high-
level manager.

– High standard for criticality of travel.

– Understand the applicable state and local orders that apply to 
each trip.

– Issue a business travel policy addressing pre-trip disclosures and 
post-trip requirements, including pay during any required 
quarantine.
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Business Travel (cont’d.)

▪ When can employees travel again for work?

– Assuming it is lawful to travel there, depends on:

• Your employee;

• Your customer/client;

• How compelling of a need for a face-to-face meeting. 
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How COVID-19 and Remote Working is 

Impacting Trade Secret Protection

▪ The “New Normal” has changed what steps may be 

reasonably necessary to protect the integrity of trade 

secret information
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Working remotely creates risks to the 

integrity of trade secrets:

▪ Increased hacking risks

▪ Remote handling of trade secret documents and information

▪ Cross mingling of personal devices and proprietary information

▪ Inadvertent disclosure to household information or third parties

▪ Less visibility over communications from employees to third parties

▪ Increased risk of phishing and spam
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So what is a company to do?
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Some things have not changed:

▪ Identify Trade Secret Information for Employees

▪ Limit Access to Those with a Need to Know

▪ Use Passwords and Secure Logins

▪ Use Firewalls or Other Security Software

▪ Consider Encryption
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Special Considerations for Employees 

Working From Home

▪ Same standards plus more!
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Home Security Measures Are Critical

▪ Require minimum home security measures for 

employees’ home internet networks

▪ WiFi passwords and limitations

▪ Multi-factor authentication to login to a company portal
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Up the Ante on “Need to Know”

▪ Add additional credentialing for downloads

▪ Prohibit downloading to non-company devices
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Impose Restrictions on the use of 

Portable Devices

▪ Restrict or prohibit use of portable electronic devices

▪ Block USB ports
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Define Personal Device Policies

▪ Require baseline security and virus protection

▪ Require updates

▪ Utilize remote wiping technology

▪ Prohibit transfer of trade secret information
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Employers Should Consider Monitoring 

Polices

▪ Routine monitoring

▪ Suspicious use monitoring

▪ Key data monitoring
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Renewed Training is Key

▪ Remind employees of confidentiality policies and any security 
protocols generally associated with the access and use of 
sensitive business information and documents. 

▪ Retrain employees remotely on the importance of nondisclosure 
and confidentiality policies. 

▪ Remind and expressly advise remote workers that discussions or 
viewing of sensitive business information should occur in an 
isolated part of the home, away from others – even family.

▪ Remind and train employees who use video conferencing services 
such as Zoom to discuss sensitive topics to use the services' 
security features.

▪ Train and refresh employees on the importance of recognizing and 
avoiding phishing scams.
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QUESTIONS?
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For More Information Contact

▪ Deborah S. Brenneman – Labor & Employment 

Debbie.Brenneman@ThompsonHine.com

513.352.6638

▪ Stephen R. Penrod – Employee Benefits & Executive 

Compensation

Stephen.Penrod@ThompsonHine.com

216.566.5641

4817-1512-8787.2
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