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• Relevance to Coverage Dispute
– Does case present only issues of law or are issues of fact 

in dispute?
– Are there allegations of bad faith?

• Documents to review prior to deposition
• Scope of testimony/knowledge

– Policy documents
– Claims file
– How and when the claim was investigated
– Claims handling manuals and procedures

Introduction
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• To Depose or Not Depose – That is the QUESTION
– Case alleging breach of contract or declaratory relief re duty to 

defend
• Jurisdiction – what is the standard required to prove duty to defend?
• Are there allegations of ambiguity?

– Case alleging breach of contract or declaratory relief re duty to 
indemnify

– Case alleging breach of covenant of good faith and fair dealing (i.e., 
bad faith)

• Demonstrating that insurer’s withholding of benefits was unreasonable
• Claims handling – overall
• Investigation – timing, thoroughness, what was considered
• Punitive damage evidence – demonstrating conduct also was malicious, 

oppressive or fraudulent

Introduction (cont.)
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-- Policy documents (including prior versions of policy)
• Relevant to policy interpretation and drafting history 

issues

– Claims file – relating to insurer’s adjustment of the 
claim

• Details the investigation performed and by whom (don’t 
forget electronic documents)

• Details what decisions were made and by whom
• Demonstrates the bases for the coverage decisions made
• Provides a chronology of insurer’s handling of claim

Preparation – Documents to Obtain in Advance
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• Underwriting file
– Insurer’s activities in connection with issuing the policy – what 

insurer knew at time issued policy
– What was disclosed to insurer in advance of issuance of policy
– Communications with insured and other parties re policy 

interpretation and other issues
• Insurer’s internal policies, procedures, manuals and 

guidelines regarding policy interpretation
– Did handling of this claim comply with insurer’s own guidelines
– Whether conduct toward insured is part of a pattern or practice of 

similar behavior to other insureds
• Insurer’s marketing/advertising documents

– Assists with themes for coverage litigation of broken promises

Document Categories
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• Whether want to conduct deposition of the adjuster in his/her 
individual capacity and/or person most knowledgeable (i.e., FRCP
30(b)(6))

• Advantages of PMK deposition (Corporate Designee)
– Deponent speaks for/binds the insurer
– Preparation required to be the PMK as to the particular categories –

testimony is not limited to adjuster’s personal knowledge
• PMK Deposition Notice

– Importance of including all categories to which insured seeks discovery
– Insurer may be required to designate more than one person to specific on 

the various categories
– Obviously, NOW, need to set it for video/zoom
– Will want to set it sufficiently in advance to obtain any documents in 

advance
– Also if intend to have witness review documents, will need to ensure they 

are received by witness prior to deposition date.

Important Considerations
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• Educational and Employment Background
– Prior employment in insurance related field
– Potential prior involvement with insured
– Memberships and degrees

• Insurer’s Claims Procedures
– Training at current job/prior insurance-related job at 

handling the types of claim at issue
– Claims Files/Manuals

• What is used
• How often updated
• Provided to each adjuster or is it in a central location

Deposition Topics
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• Claim Handler’s Practice and Procedure followed in 
adjusting any claim
– Ascertain what claims handler does with any claim from start 

to finish
– Can compare as to how he/she handled the claim in dispute
– Procedures and policies insurer used during relevant time 

period concerning the handling or processing of claims under 
relevant type of insurance policy

• Organizational structure of the claims department 
responsible for handling claims under relevant type of 
insurance policy during relevant time period
– Identify supervisors and subordinates
– Chain of command in connection with coverage denial

Deposition Topics (cont.)
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• Claims File
– Ascertain completeness
– Determine what was done, why, when and by whom – steps taken 

to evaluate claim and on what basis.
– Confirmation that claims file contains a written record of every 

significant event involving the claim, investigation and its 
adjustment

– Find out who has access to review and input information into 
claims file

– Identify adjuster’s own supervisors and their involvement with the 
claim, including reporting chain and settlement authority

– Electronic files – go through to understand codes, abbreviations, 
etc.

– Ascertain if there is any potential bias in investigation/decision

Deposition Topics (cont.)
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Deposition Topics (cont.)

• Claims File
– Questions designed to ascertain if there was any:

• Delay
• Indecision
• Inconsistency
• Pre-judgment
• Disparagement / mean-spiritedness
• Bias

14
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• Claims Handling and Investigation
– Identify all communications regarding the claim

• With underwriters and their supervisors
• Other claims handlers and supervisors (was there any dispute as to 

coverage position taken)
• With broker

– Identify all communications with the insured regarding the claim
• Prior to claim
• After claim reported

– How investigation was conducted
• What information was requested
• When and how was information considered
• Factual information considered or rejected and why
• Rationale for coverage decision

Deposition Topics (cont.)
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• Claims Manuals and Procedures
– Standards in place by insurer to ensure prompt and thorough 

investigation
– Lack of manuals or procedures
– Test claims handler’s familiarity with relevant policies and procedures
– Whether claims handler followed insurer’s own policies and procedures
– Go through manuals – point out sections relevant to claim in dispute
– How often manuals are updated and disseminated

• Knowledge of Insurance Codes, Regulations and Standards
– Can claims handler identify relevant ones and explain
– What did claims handler do to figure out the proper law to be applied
– Did claims handler consult with the particular regulations/statutes for 

claims handling as to the appropriate jurisdiction

Deposition Topics (cont.)
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• Marketing/Advertising Materials
– Information on Website – touting experience and 

expertise
– Advertisements

• “You’re In Good Hands” – Allstate Life Insurance Company
• “Like a good neighbor, State Farm is there.” – State Farm 

Insurance Company
• “Peace of mind.” – Chubb
• “Let Prudential be your rock.” – Prudential Financial

– Internet information
• Westlaw/Lexis
• PACER
• Prior inconsistent positions in case law

Deposition Topics (cont.)
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• Insurance Policy
– Understanding of insurance policy at issue
– Experience handling claims involving that specific policy form
– Other denials of coverage based upon a particular provision 

or exclusion
– Claims handler’s own interpretation of relevant policy 

provision(s)
• Especially true if ambiguity is an issue
• How courts have interpreted provision
• Whether alternative interpretation is reasonable

– Insurer’s pleadings and discovery responses
• Understanding of factual bases for alleged defenses

Deposition Topics (cont.)
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• Claims handler’s own opinion on how claim was 
investigated/adjusted
– Opinion as to how claim was adjusted
– Agree with decisions
– In reviewing files, see anything insurer did that it shouldn’t have 

done? Not do something insurer should have done?
– Whether case exemplifies highest level of claim service in the 

industry?
– Whether insurer met its obligations to its insured without delay?
– Consider duty of good faith when adjusting claim?

• Evaluation of claims handler’s adjustment of claim by 
supervisor
– Personnel file
– Criticized or critiqued on how handle this claim
– Any bonus or reward for how handled this claim

Deposition Topics (cont.)

19



www.buchalter.com

• Reserves
– Amount of reserve set by insurer as to claim
– When set
– Whether amount changed at any time. When.  Up or 

down?

• Reinsurance
– Whether insurer obtained reinsurance for policy
– Communications with reinsurer as to the claim and 

coverage issues

Deposition Topics (cont.)
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• Videotape Deposition/Zoom
– Are advantages/disadvantages, but no option currently
– Best practices/tips

• Agree beforehand that deponent will appear in an environment 
with strong internet connection

• Ensure you are in a quiet environment/no distractions
• Do a test run (including how you will handle questioning 

deponent as to exhibits)
• Prepare and exchange exhibits prior to the deposition (using 

comment thread on Zoom may not be ideal for deponent)
• Make sure deponent understands it is a court proceeding
• Do  not be afraid to adjourn deposition if necessary

Video/Zoom Considerations
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Susan Page White
Insurance Law/Litigation

• Litigation attorney in the firm’s Los Angeles office 
specializing in insurance recovery

• Over 30 years of experience representing client 
insureds in complex insurance coverage matters, 
including bad faith

• Provides advice to senior management and executives 
on how to mitigate risks and maximize insurance 
protections and recoveries with respect to policy 
procurement, negotiations, reviews, and renewals

22



© 2022 Goldberg Segalla

Coverage & Bad Faith 
Litigation: Depositions 
of Claims
Troy Beecher, Esq
tbeecher@goldbergsegalla.com
407.458.5612

April 19, 2022



© 2022 Goldberg Segalla

Troy Beecher
Troy Beecher, a leader of the Global Insurance team in Florida, has 
devoted his career to representing insurers and policyholders in the 
investigation and litigation of complex insurance matters in nearly 40 
Florida counties. In his coverage practice, Troy provides insurers 
valuable consultation regarding their duties to defend and indemnify 
policyholders in various claims including construction defects, 
homeowner and condominium association liability, commercial 
automobile liability, commercial property damage disputes, wrongful 
death, and premises liability. He also represents insurer interests in 
litigation as needed. His years of experience representing 
policyholders directly in liability claims—including mediations, 
evidentiary hearings, and trial—provide him with the necessary 
perspective to provide informed evaluations benefitting insurers and 
insureds alike during the rise of construction-related Florida claims.
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states. An Am Law 200 firm, Goldberg Segalla handles all forms of dispute resolution, guides 
clients through complex transactions, and provides proactive legal and regulatory counsel to help 
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firms, which showed Goldberg Segalla to be the firm growing the fastest without taking part in a 
merger. The firm is proud to have received numerous recognitions for its commitment to diversity, 
thought leadership, and prominence in key practices and industries that place it alongside or above 
long-established firms many times its size. 
To learn more, visit goldbergsegalla.com or follow us on Facebook, Twitter and LinkedIn.
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Insurer Perspective: Initial Case Preparation
• End all outside communication with the adjuster 
• Careful with the claim notes –

they are probably discoverable 
• Obtain the entire claim file, including 

underwriting documents
◦ Emails, correspondence, guidelines
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Insurer Perspective: Initial Case Preparation
• Build a timeline

◦ Starting with the date of loss/incident, the time 
line should match the claim notes and the corresponding 
documents

• Note inconsistencies
◦ Fix any errors you can – unpaid medical bills, 

incorrect estimates, etc.
• Consider underwriting
• Pay attention to the agent
• Choose your theme
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Insurer Perspective: 
Relevancy of the Deposition
• Reason and basis for deposition

◦ Interrogatories & notice of deposition
◦ Subpoena

• Various claims in a coverage action
◦ Duty to defend
◦ Duty to indemnify
◦ Bad faith/failure to pay/improper claim handling

▪ Punitive or other damages, fees

• Protective orders & motions to quash
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• Bifurcation 
◦ Separating the legal issues from the handling/

bad faith issues
◦ Most states allow for bifurcation

▪ e.g. AZ, CO, CT, DE, GA, OH, etc.
◦ Staying bad faith discovery versus bifurcating only trial
◦ Federal/state court
◦ Jury/non-jury 

Insurer Perspective: 
Bifurcation of the Bad Faith Claim
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• Bifurcation (continued)
◦ Insurers often prefer bifurcation

▪ Privilege Issues
▪ Tends to save costs
▪ Avoids tainting jury
▪ Avoids revealing case evaluation

◦ Not always ideal
▪ Not always necessary 
▪ May not be cost effective

Insurer Perspective: 
Bifurcation of the Bad Faith Claim
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Insurer Perspective: Claim File Production
• Production of the claim file

◦ Scope of the claim file may extend beyond claim 
notes, but carefully review policyholder’s request

• Redaction and privilege
◦ Communications with in-house and outside counsel
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Insurer Perspective: Claim File Production
• Work product

◦ Reservation of Rights vs. “Investigation” phase
◦ State rules 
◦ Experts

• Reserves and reinsurance
◦ Usually are not discoverable
◦ Motion for protective order
◦ May be discoverable in bad faith actions 
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Insurer Perspective: Person With Knowledge
• The 30(b)(6) Notice – Corporate Representative or 

Person with Knowledge
◦ Can be advantageous in that insurer selects the best person 

for deposition
◦ Beware: the vast majority of courts allow questioning beyond 

the topics in the notice
▪ Kuennen v. Wright Med. Tech., Inc., 2015 WL 795032, at *3 

(N.D. Iowa Feb. 25, 2015) (Noting that  Paparelli v. Prudential 
Ins. Co. of America, 1008 F.R.D. 727 (D.Mass.1985) was “the 
only case which has concluded that the scope of the 
questioning is limited by the Rule 30(b)(6) notice”)

◦ Hazardous in that the corporate representative may bind the 
insurer and may not be the person with the “most knowledge”

◦ Selecting multiple corporate designees
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Insurer Perspective: Preparing Your Adjuster 
• Find your best witness

◦ Not necessarily the adjuster. May be a manager 
or other claim professional or underwriter

• Location
• Review of the entire claim file
• Policy review and ambiguity
• Adjuster licenses, certifications and employment history
• Prior claims
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Insurer Perspective: Preparing Your Adjuster 
• The know-it-all or smartest person in the room

◦ Tips to contain the adjuster from repeated “explanations”
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Insurer Perspective: Preparing Your Adjuster 
• The scattered sort

◦ Ways to focus or organize the adjuster
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Insurer Perspective: Preparing Your Adjuster 
• The “new” adjuster

◦ Methods to prepare a new adjuster to the file
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Insurer Perspective: Preparing Your Adjuster 
• The harried adjuster

◦ Presents the adjuster as overworked and cannot manage 
the file
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Insurer Perspective: Preparing Your Adjuster 
• The “should have done more” or “didn’t do enough” 

scenario
◦ Presents the adjuster as not taking enough steps or 

reasonable investigation before denying a claim 
• The predestined outcome

◦ Presents the adjuster as having a mindset of denial at the 
start of the claim and/or employing others to assist in the 
predestined outcome
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Insurer Prospective: 
Claim Manuals and Procedures
• Google – an insurer’s enemy?
• PACER/state e-filing
• The insurer website
• The state insurance website
• Protective orders 
• Guidelines, not dictates
• Dangerous game to have no procedures or guidelines 

at all
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Insurer Prospective: 
Insurance Codes and Regulations
• Insurance codes and regulations
• State law may require procedures

◦ Cancellation
◦ Fire policies, no-fault, etc. have protocols

• Discussion with in-house counsel
• Prior or contrary legal decisions in other jurisdictions
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Insurer Prospective: The Video Deposition
• Not always worth the fight and sometimes may 

benefit the insurer
• Presentation of the adjuster

◦ Dress the part, be polite, no crossed arms, and no arguing
• Motion practice to prevent discovery depositions by video
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Agenda
• Why do insurers want to protect 

their claim files from disclosure to 
insureds and claimants?

• What protections are available to 
insureds to avoid disclosure of 
claim file materials?

• What are courts doing to erode 
those evidentiary protections?  

• What can insurer counsel do to 
avoid disclosure by the claims 
handler of critical, protectable 
information?
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Importance of the Claim File 
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Attorney-Client Privilege: A Refresher 
• Applies to communications only about legal advice
• Continuous duration
• State law controls
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Evidentiary Protections: 
Work Product Protection 
• Rule 26(b)(3)(A) Federal Rules of Civil Procedure:  

“Ordinarily, a party may not discover documents and 
tangible things that are prepared in anticipation of litigation 
or for trial by or for another party or its representative ….” 

KEY ISSUE:  
• In anticipation of litigation
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Potential Roles of Outside Counsel 
• Counsel is retained or consulted to:

◦ Assist in the investigation
◦ Advise as to investigation
◦ Monitor investigation
◦ Supervise the investigation
◦ Perform adjusting functions
◦ Analyze liability, damages or coverage
◦ Communicate with insured or claimant
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A Breach in the Walls of the Fort? 
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Cedell V. Farmers Ins. Co. of Washington,
295 P.3d 239 (Wash. 2013) 
• First party bad faith action vs. insured’s HO insurer
• Plaintiff alleged bad faith for insurer’s unreasonable delay in 

providing its coverage position
• Presumption that the attorney-client privilege does not apply to 

claim files in first party bad faith actions
◦ Burden on the insurer to show the communications were privileged

• Work product and attorney-client privileges do not apply to 
insurer counsel involved in investigating or processing a claim
◦ Taking sworn statements 
◦ Corresponding with the insured
◦ Negotiating settlement of the claim

• Privilege applies only to counsel’s advice to potential liability such 
as whether claim is covered under the law
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The Cedell Aftermath 
• Extended to third-party bad faith claims in Washington and 

adopted by federal courts in Idaho and Louisiana
• Prior decisions eroding the attorney-client privilege?

◦ Tackett v. State Farm Fire & Cas. Ins. Co., 
653 A.2d 254 (Del. 1995)

◦ State Farm Mut. Auto. Ins. Co. v. Lee, 
199 Ariz. 52, 13 P.3d 1169 (2000)

◦ Boone v. Vanliner Ins. Co., 744 N.E.2d 154, 2001-Ohio-27
◦ Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. TransCanada 

Energy USA, Inc.,119 A.D.3d 492, 990 N.Y.S.2d 510 
(1st Dept. 2014)
▪ Work Product Erosion

▫ Florida: Allstate Indem. Co. v. Ruiz, 899 So. 2d 1121, 1126 (Fla. 2005)
▫ Ohio: Unklesbay v. Fenwick, 2006 Ohio 2630, 855 N.E.2d 516
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Deposition Strategies to Protect the Claim File 
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Questions?
Troy Beecher, Esq
tbeecher@goldbergsegalla.com
407.458.5612
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