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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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II. IRS Form 3115:  Preparing an Application for Change in Accounting Method

III. Section 9100 Relief   
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B. Automatic 6-month extensions

C. Private Letter Rulings – Reg. § 310.9100-3
• Regulatory Standards and Case Law
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A. Section 754 Elections

B. Missed or incorrect Check-the-Box Elections  
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D. Election to File (or discontinue filing) Consolidated Return
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I.   Missed Elections:

An Overview
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II.  IRS Form 3115:

Application for Change in 

Accounting Method 
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Change in Accounting Method

• Can include a change in overall method of accounting or a 

change in treatment of a material item.

• Making a change in accounting method generally requires IRS 

consent.  

– Exception, automatic consent procedures. 

• Changes can be voluntary or initiated by the IRS.  Some 

changes may be mandated by the IRS.  
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Change in Accounting Method

• Examples of accounting method changes:

– Cash to accrual method

– One method or basis of inventory valuation to another

– Certain changes in computing depreciation or amortization

– To or from a specialized method of computing taxable 

income, such as the crop method
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Voluntary Change in Accounting Method

• Voluntary change 

– Made using IRS procedures with IRS consent.

– Except as otherwise provided in chapter 1 of the Code and 

regulations, consent must be secured.

– A taxpayer should not rely on the advice or opinion of an 

IRS agent for consent.
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Automatic Change in Accounting Method

• Automatic changes are contained in a revenue procedure

• Submitted via Form 3115, Application for Change in 

Accounting Method

– There is no user fee to file

• List of automatic consent accounting method changes can be 

found in Rev. Proc. 2019-43 and amended by Rev. Proc. 2020-

13, 2020-11 IRB 515 and Rev. Proc. 2020-25, 2020-19 IRB 

785.
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Advance Consent Change in Accounting Method

• If the IRS has not identified the accounting method change as 

one of the automatic consent procedures the taxpayer will need 

to file Form 3115 under advance consent procedures. 

– There is a user fee.

– Must be submitted by the last day of the year of change. 

– Taxpayer is not permitted to implement the change into the 

tax return for the year of change until it is approved. 

• This requires specific approval of the IRS national office.

• Summary of advance consent procedures can be found in Rev. 

Proc. 2015-13.
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IRS Initiated Change in Accounting Method

• If the IRS does not believe that the taxpayer’s method of 

accounting clearly reflects their income, they can change it. 

• There are disadvantages to this method:

– It is common to have the change in accounting method 

applied to the earliest tax year under exam.

– If the accounting method change uses the Section 481(a) 

adjustment, rather than the cut-off method, the entire 

adjustment, whether positive or negative, is taken into 

account in the year of change. 
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Mandated Change in Accounting Method

• This change is by direction of the Code, regulations or IRS 
procedural guidance. 

• These changes often happen when a taxpayer reaches a level of 
gross receipts, has a change in entity, ownership or other facts. 

• Some examples of mandated changes:

– Taxpayer no longer qualifies under the exemption from the 
uniform capitalization rules (gross receipts test).

– Partnership with average gross receipts of more than $25 million 
that admits a C crop as a partner and must change to the accrual 
method.

– In the case of a corporate acquisition, if the acquiring 
corporation operates an integrated business following the 
transaction, the acquiring corporation must determine the 
principal accounting method. 
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Depreciation Changes

• A taxpayer chooses the depreciable life and method of 

depreciation when they place an asset in service on the tax 

return. 

• Taxpayer can make a change from an impermissible to a 

permissible method of accounting.

– Taxpayer used the impermissible method of accounting in 

at least two of the years.

– If the taxpayer has not adopted a method of accounting by 

having placed the asset in service only the first preceding 

year, they can still file a Form 3115 to make the change.

• In this case, taxpayer could also file an amended return.
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Depreciation Accounting Method Changes

• The below are considered changes in accounting method:

– Change in the depreciation method, recovery period of 
convention.  (Cost segregation study)

– Change in treatment of an asset from non-depreciable to 
depreciable. 

– Change to require depreciation rather than a deduction for the 
cost of the depreciable asset previously treated as an expense. 

– Change from not claiming bonus depreciation to claiming bonus 
depreciation (provided no election out).

– Change from claiming to not claiming bonus depreciation.

– Change from using a single asset account to a multiple asset 
accounting.

– Change to a depreciable life assigned by the Code, regulations or 
other guidance.
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Depreciation Changes That Are

NOT Method Changes

• Adjustment in the useful life of a depreciable asset.

• Certain changes in depreciation after a change in use of 
MACRS property.

• Change in salvage value.

• Change in the placed-in-service date.  

• Property depreciated under MACRS, a change from using the 
200% declining-balance (DB) method or 150% DB method of 
depreciation to the straight-line method in the first tax year 
which the use of straight-line will yield a greater deduction. 

• Change in use of an asset, if made in the year it changes.

• Corrections as a result of mathematical or calculation errors.
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Change in Use

• Change in computing depreciation or amortization because of 
a change in use of an asset is not a change in accounting 
method if the change is made in the tax year of the change in 
use. 

• If the taxpayer did not make the change to computing 
depreciation in the first and second year, the taxpayer would 
have adopted an impermissible method of accounting and 
would then be required to file a Form 3115 to make the 
change. 

• Electing Real Property and Farming elections out of IRC 
Section 163(j) require taxpayers to change from MACRS GDS 
to MACRS ADS, which is a change in use.
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IRC Section 481(a) Adjustment 

• A change in accounting method often requires a calculation of 
an adjustment in order to implement it.  This adjustment 
prevents amounts from being duplicated or omitted as a result 
of the change. 

• The adjustment can be negative, or a deduction, or positive, as 
income.

• Positive adjustments are taken into income over four years. 

– De Minimis Rule: if a positive adjustment is less than 
$50,000, the taxpayer may elect a one-year adjustment 
period.

• Negative adjustments are deducted in full in the year of the 
change.
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Calculating 481(a) Adjustments

ABC Business is a calendar year cash basis taxpayer.  In 2019 

they became no longer eligible to use the cash method and must 

change to the accrual method.  Cash and accrual balance sheets as 

of January 1, 2019 reflect the following:

Cash Basis Accrual Basis

Accounts receivable n/a $245,000

Accounts payable n/a $90,000

Accrued expenses n/a $15,000
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Calculating 481(a) Adjustments

To determine its Section 481(a) adjustment, ABC Business 

calculates the net effect these items would have had if the prior 

years’ income had been computed using the accrual method.  

Items increasing income – Accounts 

receivable

$245,000

Items decreasing income:

Accounts payable $90,000

Accrued expenses 15,000

Total items decreasing income (105,000)

Section 481(a) adjustment (positive) $140,000
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Cut-Off Method

• Some accounting method changes are made without a Section 

481(a) adjustment.

• Cut-off method – only the items arising on or after the year of 

change are accounted for under the new method.
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Audit Protection

• Taxpayer that files a voluntary change in accounting method 

will generally receive audit protection. 

• Audit protection is for the tax years before the change, for the 

items that are the subject of the change.  
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Retroactive Adoption of Accounting Method

• Once a taxpayer has adopted an accounting method, they 

cannot, without consent, retroactively apply that method to 

prior returns by filing an amended return. 

• In general, a taxpayer adopts a permissible accounting method 

by using it on only one return.  For an impermissible method, 

it generally must be used for two or more tax years to be 

treated as adopted by the taxpayer. 

– Exceptions may apply, such as depreciation which was 

mentioned on prior slides. 
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Filing Form 3115 - Considerations

• If filing an amended return is possible, will it impact too many 

additional tax returns and effort not be commensurate with the 

results? 

• If the change would result in an income item, filing an 

amended return would not offer the ability to pick up the 

income over four years. 
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Filing Form 3115

• Be sure to read the instructions.  Depending on the designated 
automatic accounting method change number (DCN) you may not 
have to fill out certain parts of the form.

• Make sure the client both signs and mails the Form 3115 to the 
address listed in the instructions.  Taxpayers must not only attach the 
Form 3115 to their timely filed tax return, they must also mail a 
separate copy in.  

• Don’t forget to include attachments.  The questions require detailed 
calculations and explanations that do not fit on the lines of the Form 
3115.  To be sure you submit a complete form you will need to 
create an attachment with those answers. 

• Consider attaching a Form 2848, Power of Attorney and Declaration 
of Representative with the filing so that you may speak on the 
client’s behalf. 
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CARES Act and Accounting Method Changes

• The CARES Act provided a technical correction to Qualified 

Improvement Property (QIP) and changed the MACRS GDS 

recovery period from 39 years to 15 years. 

– Retroactive change applies to property placed in service 

after December 31, 2017,

– QIP as MACRS 15-year recovery period is eligible for 

bonus depreciation. 

– Note – if the taxpayer has elected out of 163(j) the MACRS 

ADS recovery period for QIP is 20 years. 

28



CARES Act and Accounting Method Changes

• Rev. Proc. 2020-25 was released on April 17, 2020 and provides 

guidance for taxpayers with QIP for 2018, 2019 and 2020. 

• The revenue procedure provides:

– Permits taxpayers to file an amended return, AAR or a Form 

3115 to make the changes. 

• QIP placed in service in the year immediately preceding the tax year will 

qualify as a change from an impermissible to permissible method.  Must be 

done in either first or second succeeding taxable year or filed on or after April 

17, 2020 and on or before October 15, 2021.

• Amended returns or AAR for 2018 and 2019 should be filed on or before 

October 15, 2021

– Allows for a late election out of bonus depreciation, or to take 

additional-first year bonus depreciation on qualifying assets. 
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CARES Act and Accounting Method Changes

• Rev. Proc. 2020-22 was published on April 9, 2020 relating to the 

topic of the business interest expense limitation under Sec. 163(j).

• Taxpayers that made an irrevocable election under Sec. 163(j)(7)(B) 

out of the business interest expense limitation as a real property 

trade or business, or under Sec. 163(j)(7)(C) as an electing farming 

business, may use the revenue procedure to undo their election. 

• The taxpayer may make a late election or withdraw the election on 

an amended return or administrative adjustment request (AAR).

• If the taxpayer is withdrawing their election and changing their 

assets from MACRS ADS to MACRS GSD, this is done on an 

amended return or AAR.  This does not require the filing of Form 

3115 and the calculation of a Sec. 481(a) adjustment. 

30



Preparing Form 3115 - Example

A taxpayer owns commercial rental properties that it leases to tenants.  

The original property was purchased on November 20, 2015.  The cost 

of the building was $2,798,679.  From the purchase date to April 2018 

two additional buildings were being constructed for a cost of 

$16,232,941.  The originally purchased building was leased to a tenant 

from the date of purchase.  The taxpayer engaged a consulting 

company to perform an engineering-based cost segregation study.  The 

purpose of a cost segregation study is to identify within the assets 

shorter recovery lives in order to accelerate depreciation deductions and 

increase cash flow.  Without a cost segregation study the taxpayer 

would place in service  rented building of $2,798,649 and new 

construction costs of $16,232,941 and depreciate them over 39 years.
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Preparing Form 3115 – Example continued

The results of the cost segregation study are as follows:

MACRS 

Classification

Purchase 

Bldg 1

Construct 

Bldg 2

Construct 

Bldg 3
Total

39-year property 1,582,690 6,061,918 5,216,250 12,860,858

15-year property 816,488 484,915 421,179 1,722,582

7-year property 384,862 951,107 909,947 2,245,916

5-year property 14,609 1,106,779 1,080,846 2,202,234

Total 2,798,649 8,604,719 7,628,222 19,031,590
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Preparing Form 3115 – Example continued

Calculating the 481(a) adjustment:

• Calculate the amount of depreciation that would have been taken, had the 

original purchased asset been placed in service broken into the various lives 

on the prior slide. 

39-year 

$1,542,198

15-year 

$816,488

7-year  

$384,862

5-year  

$14,609
Totals

2015 – bonus 

depreciation
$0 $408,244 $192,431 $7,305 $607,979

2015 $4,950 $5,103 $6,870 $365 $17,289

2016 $39,544 $40,335 $53,015 $2,776 $135,668

2017 $39,544 $36,293 $37,870 $1,665 $115,372

Total $84,038 $489,974 $290,186 $12,111 $876,309
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Preparing Form 3115 – Example continued

The 481(a) adjustment is calculated by comparing the 

recalculated depreciation by the previously taken deduction, for a 

total additional deduction of $723,810.

Year
Original 

Expense

Revised 

Expense

Section 

481(a) 

Adjustment

2015 $8,984 $625,268 $616,284

2016 $71,757 $135,668 $63,911

2017 $71,757 $115,372 $43,615

Total $152,498 $876,308 $723,810
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Preparing Form 3115 – Example continued
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Preparing Form 3115 – Example continued
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III.   Section 9100 Relief

Regulatory and Statutory Elections 
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Regulation § 301.9100 Relief 

for Missed Elections

• Treas. Reg. §§ 301.9100-1, 2, and 3 are equitable provisions that allow 
taxpayers an extension of time to make an election (often called “9100 
Relief”).  These regulations set forth the standards the IRS is supposed to 
use to determine whether a taxpayer is entitled to an extension of time to 
make an election.

• Treas. Reg. § 301.9100-1(c):   IRS discretion to grant a reasonable 
extension of time for making a “regulatory election,” or a “statutory 
election” (but no more than 6 months except in the case of a taxpayer 
who is abroad), under all subtitles of the Internal Revenue Code (except 
E,G, H, and I).

• A grant of “Section 9100 relief”  forgives only the late filing of the 
election;  it is not a determination that the taxpayer is otherwise eligible 
to make the election.
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Regulation § 301.9100 Relief

Distinguish “Regulatory Elections” 

from Statutory Elections” 

• First step in understanding when & how late elections will be permitted under 
Reg. § 301.9100 is to determine whether the missed election was a “statutory 
election” or “regulatory election.”

• “Statutory Election”:  One whose due date is prescribed by statute.

• “Regulatory Election”:  One whose due date is prescribed by regulation or other published 
guidance.

• IRS has more discretion to extend time for regulatory elections…(since not 
limited by law).

• Treas. Reg. § 301.9100-2:  provides rules for automatic extensions of time for 
regulatory and statutory elections

• Treas. Reg. § 301.9100-3:  provides rules for non-automatic extensions of 
time for regulatory elections that do not meet the requirements of Reg. 
§301.9100-2.

6/9/2020
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Reg. § 301.9100-2

Automatic Relief

▪ For 9 specified regulatory elections, there is an automatic extension of 12 months (to 

file the election) IF “corrective action” is taken within that 12 month period.

▪ For other specified regulatory and statutory elections, there is an automatic extension of 

6 months if “corrective action” is taken within that 6-month period.

▪ Neither the 6-month nor 12-month automatic extensions are available in cases where 

alternative relief is provided by statute, regulation, or other published guidance.  

▪ To be eligible for the automatic relief, the taxpayer must take “corrective action” within 

the 6 or 12-month  period of the due date of the return, including a valid extension, for 

certain regulatory elections.

▪ For elections required to be filed with return:  “Corrective action” includes filing an 

original or amended return, and attaching the appropriate form or statement for making 

the election.  

▪ In addition, the following should be written at the top of the amended return: 

“FILED PURSUANT TO § 301.9100-2”

▪ Taxpayer must also file its returns in manner consistent with making the election, and 

comply with any other stated requirements.

▪ No letter ruling is required, thus no IRS user fees apply.
41



Reg. § 301.9100-2

A.     Automatic 12-month Extensions

▪ The 12-month automatic extension may be available regardless of whether the taxpayer 

timely filed its tax return for the election year.

▪ The 9 regulatory elections presently listed in the 9100 Regs as being eligible for the 

automatic 12- month extension are:   

1) The election to use other than the required taxable year under  IRC §444;

2) The election to use the LIFO inventory method under IRC § 472;

3) The 15-month rule for filing an exemption application for a IRC §§501(c)(9), 501(c)(17) or 501(c)(20) 

organization under § 505;

4) The 15-month rule for filing an exemption application for a § 501(c)(3) organization under § 508;

5) The election to be treated as a homeowners organization under § 528;

6) The election to adjust basis on partnership transfers and distributions under § 754;

7) The estate tax election to specially value qualified real property (i.e., where the IRS has not yet begun an 

examination of the filed tax return) under § 2032A(d)(1);

8) The chapter 14 gift tax election to treat a qualified payment right as other than a qualified payment under 

§2701(c)(3)(C)(i); and

9) The chapter 14 gift tax election to treat any distribution right as a qualified payment under § 2701(c)(3)(C)(ii).
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Reg. § 301.9100-2

B.     Automatic 6-month Extensions

▪ Fairly straight forward rules.

▪ There is an automatic 6-month extension to make certain statutory  and regulatory 

elections  (that are not included in the list of nine regulatory elections eligible for the 

12-month extension).

▪ This 6-month extension is only available for elections whose due dates are either the 

due date of the return OR the due date of the return including the auto-6-month late 

filing extension (e.g., Form 4868), provided that the taxpayer timely files its return for 

the election year and also took “corrective action” within that 6-month period.  

▪ The automatic 6-month extension is not available for elections that must be made by the 

“due date of the return, excluding extensions.”

▪ Corrective actions for automatic extensions (e.g., filing election and/or amended return) 

should be sent to the same address  that should have been used for a timely filing.

▪ State at top of the document  (preferably in RED ink):  “FILED PURSUANT TO 

SECTION 301.9100-2”.

▪ No letter ruling required; hence, no filing fee.
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C.  Discretionary Relief under Treas. Reg. § 301.9100-3

Private Letter Rulings (PLRs)

▪ If a taxpayer who missed the deadline for late filing a regulatory election under the 

“automatic” extension rules, it can request an extension under Reg. § 301.9100-3, 

which involves requesting a “private letter ruling.”  

▪ Treas. Reg. § 301.9100-3 sets forth a 2-part test for non-automatic, discretionary 

relief:  

• “Requests for relief…will be granted when the taxpayers provides evidence (including 

affidavits…) to establish to the satisfaction of the Commissioner that 

– The taxpayer acted reasonably and in good faith, and 

– The grant of relief will not prejudice the interests of the Government.”  

▪ Note flush language of Treas. Reg. § 301.9100-3(a):  

• “Requests for relief subject to this section will be granted when the taxpayer provides the 

evidence…”  (Regulatory language implies that although the evidence must satisfy the 

Commissioner, if such evidence is adequate, the IRS must provide relief.)
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C.  Private Letter Rulings – Reg. § 310.9100-3

▪ IRS, in PLRs, rule on points of law—not facts.  IRS will not, in a PLR request, make factual 

inquiries.  Thus, it is very important that the PLR request submission clearly set forth all 

relevant facts, substantiated by affidavits and other forms of proof.  See Rev. Proc. 2020-1 

(Appendix C) for check list of all requirements (updated each year).

▪ Filing fee must be paid, and it varies by a lot.

▪ As of July 2019: 

▪ User fee to submit a request for a Private Letter Ruling, under the jurisdiction of the Associate Chief 

Counsel, was increased to $30,000, effective July 1, 2019;

▪ User fee to submit a request for a Private Letter Ruling, under the jurisdiction of the Employee Plans 

Office, remains at $10,000; 

▪ User fee to submit a request for a determination letter for an individually designed plan remains at 

$2,500;

▪ User fee to submit an Application for Determination for a Terminating Plan (IRS Form 5310)  increased 

to $3,000. 

▪ A “pre-filing agreement” (PFA) can cost up to $50,000.
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Treas. Reg. § 301.9100-3

Establishing “Reasonable Action and Good Faith” 

in the PLR Request - 5 Positive Benchmarks

• The Regs at § 301.9100-3(b)(1) set forth 5 situations in which the taxpayer will be 

“deemed to have acted reasonably and in good faith.”  They include:

1. Taxpayer requests relief before the IRS discovers the failure to make a timely 

election;

2. Taxpayer failed to make the election because of “intervening events beyond the 

taxpayer’s control”;

3. Taxpayer  failed to make the election because, after exercising reasonable 

diligence (taking into account taxpayer’s experience and complexity of return or 

issue), taxpayer was unaware of necessity of the election;

4. Taxpayer relied on the written advice of the IRS; or

5. Taxpayer relied on a qualified tax professional, and the tax professional both 

failed to make the election and failed to inform taxpayer of necessity of making 

the election.
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Treas. Reg. § 301.9100-3

Establishing “Reasonable Action and Good Faith” -

the 3 Negative Benchmarks (really “exceptions”)

• Treas. Reg. § 301.9100-3(b)(3) sets forth 3 situations in which taxpayer will be 

“deemed to have not acted reasonably and in good faith.” Courts treat these as 

“exceptions” to relief, where taxpayer satisfies one or more of the 5 positive 

benchmarks. 

• The 3 listed exceptions are as follows:

1. Taxpayer seeks to alter a return position for which an accuracy-related penalty 

either has been or could have been imposed under IRC § 6662 at the time 

taxpayer requests relief, and the new position requires or permits a regulatory 

election for which relief is requested;

2. Taxpayer was informed in all material respects of the required election and 

related tax consequences, but chose not to file the election; or

3. Taxpayer uses hindsight in requesting relief.
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Treas. Reg. § 301.9100-3

The Positive and Negative Criteria are Applied Disjunctively

• Both the  5 positive criteria (or  “categories”) and the 3 negative criteria (or 

“exceptions” to 9100-3 relief) are applied disjunctively; they do not comprise a 

balancing test. 

• Thus, the PLR request should  analyze  each of  the positive criteria, and 3 

regulatory exceptions one by one, to  show satisfaction of as many positive criterions  

as possible, and that  none of the negative criterions (i.e., the 3 exceptions) apply under 

the facts.

• Also, the PLR request might be made more persuasive if it asserts that the 2 underlying 

policies of discretionary relief mentioned in the Preamble to Treas. Reg. § 301.9100-3 

will be served if relief is granted.  

• Those 2 policies are: 

• (1) promoting efficient tax administration with time limits on elections, and

• (2) fairness-collecting from taxpayers only the tax they would have paid if 

they had been well advised and fully informed.

48



Treas. Reg. § 301.9100-3

Strict Application of Criteria in showing

“Reasonable Action and Good Faith”

• In 2006, the U.S. Tax Court held that “[t]he benchmarks for reasonableness and good 

faith in section 301.9100-3(b)(1)…are disjunctive; i.e., the taxpayer need satisfy only 

[one subdivision (i) –(v)] in order to be deemed to have acted reasonably and in good 

faith.  L.S. Vines v C.I.R., 126 T.C. 279 (2006).  

• But IRS, in its PLRs, applies each regulatory benchmark strictly.

• Example:  “Failed to make election due to intervening events beyond taxpayer’s 

control”:  taxpayer needs to supply affidavits and/or other proof  to show that some 

event (e.g., Hurricane, Act of God, or a traumatic death of a partner) not only occurred, 

but that such event was the “cause” of taxpayer’s failure to timely elect section 754.  

• Note difficulty of arguing “intervening events caused failure to make the election” if the 

relevant tax return, itself, was timely filed.
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Reg.  § 301.9100-3

Taxpayer Requests Relief Before 

Failure to Make Election is Discovered by IRS

• The 1st positive benchmark listed in Treas. Reg. § 301.9100-3(b)(1) is when taxpayer 

requests relief before the failure to elect is discovered by the IRS.

• Example 1 in Treas. Reg. § 301.9100-3(f) shows that taxpayer may be able to avail 

itself of this criterion although years had passed since the failure to make the election.

• In Example 1, taxpayer’s tax return preparer notices that regulatory election was not 

made 2 years prior.  So, taxpayer promptly files for relief under Treas. Reg. § 9100-3.  

• Example 1 concludes that taxpayer is deemed to have acted reasonably and in good 

faith because taxpayer requested relief before the failure to make the regulatory election 

was discovered by the IRS (and assuming none of the negative benchmarks are 

applicable).  Note:  apparently the passage of time also does not imply taxpayer was 

relying on hindsight—a negative benchmark.
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Treas. Reg. § 301.9100-3

Intervening Events Beyond Taxpayer’s Control;  

Taxpayer’s Unawareness of Necessity of Making the Election

• The 2nd positive benchmark in Treas. Reg. § 301.9100-3(b)(1) is where facts show that 

taxpayer failed to make the election due to events beyond taxpayer’s control.  (Act of 

God, deathly ill, delayed somewhere due to tragic or unusual circumstances.  Will still 

be very difficult to show…)

• The 3rd positive benchmark in Treas. Reg. § 301.9100-3(b)(1) is where facts show 

taxpayer was reasonably unaware of making the regulatory election.

• Example:  a Section 754 Election is often missed.  Taxpayer must show he/she was 

unaware of the Section 754 election despite reasonable diligence on the taxpayer’s 

part.  

• Taxpayer cannot be “willfully blind.”
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Treas. Reg. § 301.9100-3

Reasonable Reliance on Written Advice of IRS

• The 4th positive benchmark listed in Treas. Reg. § 301.9100-3(b)(1) is where facts 

show taxpayer  “[r]easonably relied on the written advice of the IRS” in its failure to 

timely make the election.

• Example with respect to a Section 754 Election:    Reasonable reliance on written 

advice of the IRS could possibly occur in a complex tiered partnership structure where  

Section 754 elections are required to be made for each partnership in a chain, and the 

IRS had issued something in writing indicating that the election was properly made for 

each partnership—but in fact, one of the Section 754 elections  with respect to one or 

more partnerships was not valid.  

• If reliance on the IRS’s written “advice” (that all the elections were properly made) is 

reasonable, then such writing should constitute evidence that this 4th benchmark is 

satisfied.
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Treas. Reg. § 301.9100-3

Reasonable Reliance on Qualified Tax Professional

• The 5th positive benchmark in Treas. Reg. § 301.9100-3(b)(1) is where facts show 

taxpayer  “[r]easonably relied on a “qualified tax professional” (including one 

employed by the taxpayer).

• Reliance on tax professional, however, is not reasonable if taxpayer knew, or should 

have known, either that:

• Tax professional was not competent, OR

• Tax professional was not aware of all relevant facts.  (Treas. Reg. §

301.9100-3(b)(2); PLR 8817082.

• Example in Section 754 Election Context:  If partner-spouse dies, triggering a transfer 

of a partnership interest to a surviving partner, and surviving partner fails to inform CPA 

of partner-spouse’s death, he/she may not be able to argue “reasonable reliance on tax 

professional” who failed to properly advise.  PLR 8817082.  
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Treas. Reg. § 301.9100-3

1st Exception 

• 1st Exception: Where Taxpayer seeks to alter a tax return position for which an 

accuracy related penalty has been or could be imposed

• Under the 1st regulatory exception to the general rule, a taxpayer will be deemed NOT 

to have acted reasonably and in good faith where he is seeking to alter a tax return 

position for which an accuracy related penalty under § 6662 has been or could be 

imposed (and that new position, if allowed, triggers the opportunity to make the 

regulatory election—i.e., here, the section 754 election). Treas. Reg. § 301.9100-

3(b)(3)(i).

– The accuracy related penalty under § 6662 must be asserted by the IRS at the time 

9100-3 relief is sought.  

– Example:  Assume a partnership failed to take into account a deemed distribution of 

property to a partner which, if properly accounted for, would have triggered the 

opportunity to elect § 754.  If the IRS has already asserted a penalty under § 6662, 

then the exception applies, and no discretionary relief will be granted for failure to 

timely elect § 754.
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Treas. Reg. § 301.9100-3

2nd Exception 

▪ 2nd Exception:  Taxpayer was sufficiently informed and simply chose not to elect 

Treas. Reg. § 301.9100-3(b)(3)(ii).

▪ PLR 8817082  (Feb. 3 1988) is instructive:  It was issued under former Rev. Proc. 92-

85 (predecessor to the section 9100 Regs, upon which the Regs are largely based), but 

outcome would be same under Treas. Reg. § 301.9100-3.

• Partner in partnership died;  no section 754 election was made.  Later, application 

for discretionary relief was made, but denied by IRS.  

• IRS found partnership’s CPA did not make the section 754 election because he felt 

numbers on K-1 “were small” and suggested only a “nominal” interest (apparently 

because GP failed to inform CPA of sale of partnership property).  IRS also found 

it took partnership over 3 months to request relief once failure to elect section 754 

was discovered, suggesting that partnership  never intended to make the election, 

and that CPA decided it was “not worth pursuing.”  Relief denied.
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Treas. Reg. § 301.9100-3

3rd Exception 

• 3rd  Exception: Taxpayer Uses “Hindsight” in requesting relief

• Under the 3rd regulatory exception, a taxpayer will be deemed NOT to have acted 

reasonably and in good faith where hindsight is  used in requesting the extension of time 

to make the regulatory election.

• Par. (b)(3)(iii) of Treas. Reg. § 301.9100-3 states that: 

– “If specific facts have changed since the due date for making the election that make 

the election advantageous to a taxpayer, the IRS will not ordinarily grant relief. In 

such a case, the IRS will grant relief only when the taxpayer provides strong proof 

that the taxpayer’s decision to seek relief did not involve hindsight.”

• Hindsight proscription seems to target situations where taxpayer is trying to use the 

election to hedge his bets or manage exposure to future tax consequences by 

deliberately waiting to see if election would be cost-efficient, and worth the effort 

and hassle (e.g., multi-bases assets).
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Treas. Reg. § 301.9100-3

3rd Exception “hindsight

• IRS has often denied PLR relief on basis that “hindsight” was used where partnership  

assets were sold 

– PLR  8817082:   IRS denied taxpayer’s request for a PLR to extend time to make a 

§754 election because, among other things, the partnership’s main asset had been sold 

prior to seeking 9100 relief.

– PLR  8220115 (Feb. 22, 1982):   Partner X died, and X’s estate did not make a § 754 

election.  Executor of X’s estate later learned about benefit of election, and directed 

partnership to seek discretionary relief under the predecessor to Treas. Reg. §

301.9100-3.  IRS, however, refused to grant an extension of time to elect §754 

because the partnership’s main asset had been sold, and the IRS apparently found this 

meant that the taxpayer was impermissibly using hindsight in deciding whether or not 

to make the election.

– But  do the above PLRs make sense given that the § 754 election takes a snapshot of 

the partnership’s assets’ bases  and the value of the partnership interests on the date of 

the triggering property distribution or transfer of the partnership interest?  

– Does the § 754 election really provide an objective opportunity to “hedge” a partner’s 

exposure to tax—allowing the taxpayer to wait & see? 
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Treas. Reg. § 301.9100-3

3rd Exception “hindsight” (cont.)

• Objective opportunity for Using Hindsight in § 754 Election as compared to § 475(f) Election 

• § 475(f) allows taxpayers to make what is known as the mark-to-market election on stock 

trades.  ln short, if an individual qualifies and makes the election, he or she is allowed to treat 

losses from the sales of stocks and other securities as “ordinary losses” rather than restricted 

capital losses-a tremendous opportunity for those who are eligible. (Thus, there is the 

opportunity to use hindsight in making a late election.)

• § 754 election does not create the same objective opportunities for using hindsight as does 

the section 475(f) election, for which the proscription against hindsight may have been tailor 

made.

– § 754 does not create trigger a conversion of capital losses into ordinary losses,

– § 754 does not create a taxable event

– § 754 takes a “snap shot” of partnership’s capital accounts on the date that the partnership either 

distributes property or date that a partnership interest is transferred, and then necessitates a 

comparison of those assets’ tax bases to the partner’s outside basis in the partnership interest.

– Arguably, the § 754 election cannot be used as a “hedging tool” because virtually all relevant 

facts are known on the day of the election…so there’s no advantage in “waiting to see”…what 

happens.
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Treas. Reg. § 301.9100-3
Section 754

• IRS recently granted taxpayer PLR Request for more time to Elect section 754 (although 

partnership assets had been sold) 

• PLR 109101-17

• Background facts:  Involved complex tiered partnership structure, and a trust; 3 partners, 

including H & W; one partner died; taxpayer’s tax advisors failed to both make and inform 

surviving partner of opportunity to elect section 754; however, partner and partnership took a 

lot of time to seek relief and in meantime all the assets of the 8 partnerships in the structure 

were sold.

• PLR is available at:  https://www.irs.gov/pub/irs-wd/201736007.pdf (But many facts, 

seemingly key, are left out of the PLR.  IRS maintains PLRs have no precedential value, 

although practitioners cite them frequently)

• Involved 8 partnerships in tiered structure:  PLR-109101-17, PLR-112201-17, PLR-112202-

17, PLR-112203-17, PLR-112204-17, PLR-112205-17, PLR-112206-17, PLR-112207-17, 

PLR-112208-17
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Treas. Reg. § 301.9100-3

Late Election cannot prejudice interests of the Govt

• Taxpayer must also show grant of relief  under 9100-3 will “not prejudice interests 

of the Government”

• To establish taxpayer acted “reasonably and in good faith,” IRS must also be 

satisfied that a reasonable extension of time to make the  election will not whipsaw 

or “prejudice” the Govt’s interests. 

• This is part 2 of the 2-part test. 

• Govt’s interests are prejudiced if  “granting relief would result in a taxpayer having 

a lower tax liability in the aggregate for all taxable years affected by the election 

than the taxpayer would have had if the election had been timely made (taking into 

account the time value of money).” [emphasis added].
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Treas. Reg. § 301.9100-3

Late Election Cannot Prejudice Interests of the Govt (continued)

• Govt’s Interests Cannot be Prejudiced by a Reasonable Extension of Time 

• “Similarly, if the tax consequences of more than one taxpayer are affected by the election, the Government’s 

interests are prejudiced if extending the time for making the election may result in the affected taxpayers, in 

the aggregate, having a lower tax liability than if the election had been timely made.”  Treas. Reg. §

301.9100-3(c)(1)(i).

• NOTE:   In Section 754 context, inquiry is not whether a partner(s) would save money from having the 

section 754 election in effect.  Rather, the inquiry is whether extending the time for making the election 

would necessarily make the aggregate taxes lower as compared to the results if the election had been made 

on time.

• Thus, because a section 754 election takes a snapshot of asset bases and relevant values (frozen in that 

time), it is difficult to imagine a situation where the results from making a late election will differ from 

results obtained in making a timely election.
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Reg. § 301.9100-3

Independent Auditor may help prove that Extension would not be Prejudicial 

▪ IRS may condition grant of relief on taxpayer providing IRS with statement from independent 

auditor certifying that Gov’t will not be prejudiced because granting relief will not result in 

taxpayer (or other affected taxpayers) having a lower tax liability than if the election had been 

timely made.

▪ Section 754 Example:  Potential policy arguments - not only will the Govt’s interests not be 

prejudiced, but the underlying policies of sections 743(b), 734(b), and 754 would be well served if 

extension is granted.

– In cases where a co-partner dies, and partnership interest passes via his estate to a 

surviving beneficiary partner, the tax policy of section 1014(a) (and in community 

property states, the policy of section 1014(b)(6), imputing a “transfer” of surviving 

spouse’s property for purposes of section 743(b)) would be undermined if section 754 

election is not allowed.

– The legislative history of the above provisions makes clear that Congress  has long 

believed that surviving spouses and surviving business partners should not be taxed on 

the appreciation in the property they receive by reason of a partner’s (or 

partner/beneficiary’s) death.
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Treas. Reg. § 301.9100-3

Govt’s Interests Prejudiced if Tax Years will be Closed for Assessments

• Govt’s Interests Cannot be Prejudiced  - Tax years at risk of being closed by section 6501 

limitations period

• Treas. Reg. § 301.9100-3 provides that the interests of the Government are “ordinarily prejudiced” 

if–

• The taxable year in which the regulatory election should have been made or any taxable years 

that would have been affected by the election had it been timely made are closed by the 

periods of limitations on assessment under § 6501(a) before the taxpayer’s receipt of a ruling 

granting relief under this section. 

• The § 6501(a)  limitations period on tax assessments is generally tolled 3 years after tax return 

was actually filed.  

• The § 6501(a)  limitations period is not suspended by a request for section Treas. Reg. §9100 

relief.  Therefore, IRS may condition relief on getting the taxpayer’s consent to extend the 

limitations period for the tax year(s) that would have been affected had the election been 

timely made. Treas. Reg. § 301.9100-3(d)(2).
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Treas. Reg. § 301.9100-3

Procedures  for Requesting Relief   in a Private Letter Ruling

• Request for relief under Treas. Reg. § 301.9100-3 is a request for a private letter ruling, 

and thus must be submitted in accordance with procedures detailed in Rev. Proc. 2020-1 

(a new Rev. Proc. is released each year).

• How long and detailed?  PLR requests have no page limitation; requests may be as 

short as 12 pages, but are sometimes much longer, depending on circumstances.  

• Timing of PLR Request:  Request for relief can be submitted even after an exam of a 

return has begun, or when issues are being considered by IRS Administrative Appeals or 

a federal court.  (But must disclose this status in the PLR request for relief.)

• Appendix C to the Rev. Proc. has “Checklist for a Letter Ruling Request”
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Reg. § 301.9100-3

Procedures  for Requesting Relief  in a PLR  (cont’d.)

• IRS will not engage in factual inquiries in PLRs, so very important to set forth all 

relevant facts, and substantiate them with affidavits and other documents.   (Follow the 

Rev. Proc.!) 

• Rev. Proc. 2020-1 (Appendix C) explicitly requires the following: 

• An affidavit of the taxpayer (or taxpayer’s rep) detailing the events that led to 

failure to make a valid election, and discovery of the failure.

• The affidavit must describe reliance on any tax professional, including the 

professional’s scope of engagement, competence, and knowledge of the facts.  

• If taxpayer is relying on fact that tax professional failed to advise taxpayer of the 

particular election, or failed to timely elect it, then affidavit should also include the 

professional’s affidavit admitting his/her or the CPA firm’s failure.
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Reg. § 301.9100-3

Procedures  for Requesting Relief  in a PLR  (cont’d.)

• Rev. Proc. 2020-1 states that taxpayer’s request for relief must 

also include: 

• Detailed affidavits from other individuals having knowledge of events that led to the 

failure to timely elect, and discovery of the failure.

• Other affidavits from relevant persons, including the tax return preparer, and any 

individual who made a substantial contribution to the preparation of the tax 

return(s).

• Identification and “discussion” of both “Supporting [legal] Authorities” and 

“Contrary [legal]Authorities”  

• Supporting documents to substantiate all asserted facts.  (Remember IRS will NOT 

make factual inquiries…and will deny 9100/PLR relief if asked to do so.)

• Relevant tax returns for all years affected by the section 754 election.

• A statement as to when the relevant tax return (or form) used to make the election 

was required to be filed, and the date it was actually filed.
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Reg. § 301.9100-3

Procedures  for Requesting Relief  in a PLR  (cont’d.)

• The taxpayer’s request for relief must also include:

• Declaration (signed & date) by Taxpayer:  “Under penalties of perjury, I declare that I have 

examined this request, including all accompanying documents, and to the best of my knowledge 

and belief, the request contains all the relevant facts relating to this request, and that these facts are 

true, correct, and complete.”   

• Submission “user fees” for missed elections, which are (as of Jan. 2020):  

– Currently, one missed election = $10,900

– If multiple requests with identical fact patterns, additional missed elections are $3,000 each.

• Tiered Partnerships:  can submit one PLR requesting relief, but must include each partnership’s 

legal name, EIN, relationship to each other.  Diagram is helpful.
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Treas. Reg. § 301.9100-3

No Explicit Right to Judicial Review 

• There is no separate, “stand alone” right to judicial review of a denial of non-automatic 

relief, sought by a taxpayer under Treas. Reg. § 301.9100-3. 

• However, if IRS asserts a tax deficiency as a result of its denial of the request to extend 

the time for electing section 754,  taxpayer can challenge that IRS denial in a tax 

deficiency procedure in court.

• U.S. Tax Court has never announced a rule that taxpayer must seek administrative relief 

before seeking section 9100 relief in the Tax Court.

• In the tax refund context, however, Court of Federal Claims has held that a taxpayer 

cannot raise section 9100 relief for the first time under the “substantial variance 

doctrine,” which requires a taxpayer to first present all arguments administratively.  
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IV.   Elections Subject to 

Special Rules

A. Section 754 Election (Missed Elections, 

Revocation)  

B. Missed or Incorrect Check-the-Box Elections

C. Missed S-Corp Elections

D. Election to File (or Discontinue Filing) 

Consolidated Return
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A.   Section 754 Election 

(Missed Elections, Revocation)

6/9/2020
Correcting Errors & Changing Accounting 

Methods:  Missed Elections…
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Treas. Reg. § 1.754-1(c)
Revocation of Election

• Requests for revocation of a Section 754 election must be approved by the district 

director for the internal revenue district in which the partnership return is filed.

• Application should meet the following criteria:

• No later than 30 days after the close of the tax year in which the revocation is intended to 

apply

• Signed by any one of the partners

• Describe the grounds on which the revocation is desired 

• Regulations specifically state that the avoidance of a step down in partnership assets is 

not an approved purpose.
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Treas. Reg. § 1.754-1(c)
Revocation of Election

• Types of situations that may be grounds for approval of a revocation application:

• A change in the nature of the partnership business;

• A substantial increase in the assets of the partnership;

• A change in the character of partnership assets; and

• An increased frequency of retirements or shifts of partnership interests, thereby 

increasing the administrative burden of the election.

• Where to file:

• File at IRS Submission Processing Center where partnership's return is filed
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B.   Missed or Incorrect 

Check-the-Box Elections 

.

6/9/2020
Correcting Errors & Changing Accounting 

Methods:  Missed Elections…
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Missed or incorrect check-the-box elections

• Default rules for entity classification

– For domestic entities not classified as corporations, the default 
classification is a partnership if 2 or more members and a 
disregarded entity (DRE) if single owner

– Foreign entities with 2 or more owners and at least one does not 
have limited liability, default classification is partnership
• All members with limited liability, default is an association (taxable as a 

corporation)

• Single owner without limited liability, default is DRE

• Eligible entities can make an election to select a classification other 
than the default classification

– Filing of Form 8832 within 75 days of the date the election is to 
be effective

• 60-month limitation rule
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Missed or incorrect check-the-box elections

• Revenue Procedure 2009-41 provides broad relief for late 

entity classification elections

– Deadline extended to 3 years and 75 days of the requested 

effective date

– If you meet the requirements of the Rev. Proc., the 

corrective action is available in lieu of a letter ruling, 

accordingly no user fee applies

– If an entity is not eligible for relief under the Rev. Proc., 

they are able to file for a letter ruling
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Eligibility for late relief

• Entity failed to obtain requested classification at inception solely 

because Form 8832 was not timely filed; or

• Entity failed to obtain the requested change in classification solely 

because Form 8832 was not timely filed; and

• The entity seeking an extension of time to make an entity 

classification election has not filed a tax return for the year in which 

the election was intended because the due date has not passed; or

• Eligible entity has timely files all required tax returns consistent 

with the requested status for all the years the entity intended the 

election to be effective; and

• Eligible entity had reasonable cause for the failure; and

• 3 years and 7 days has not passed from the requested effective date

77



Procedural requirements for relief

• Must file Form 8832 with the applicable IRS service center within 3 
years and 75 days of requested effective date

• Must indicate on Form 8832 that it is being “FILED IN 
ACCORDANCE WITH REV. PROC. 2009-41”

• Must include a declaration that the various elements required for 
relief have been satisfied

• Must include a reasonable cause statement

• Must be accompanied by a dated declaration – “Under penalties of 
perjury, I (we) declare that I (we) have examined this election, 
including accompanying documents, and, to the best of my (our) 
knowledge and belief, the election contains all the relevant facts 
relating to the election, and such facts are true, correct and 
complete.”
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C.   Missed S Corp Elections

.

6/9/2020
Correcting Errors & Changing Accounting 

Methods:  Missed Elections…
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Late S Corporation Elections

• In order for a corporation to receive the pass-through tax benefits of an S 
corporation, a Form 2553 must be filed

– Sec. 1362(b)(1) requires that the election be made on or before the 15th

day of the 3rd month

– Sec. 1362(b)(3), if made after this date but before the 15th day of the 3rd

month of the next tax year, it will be effective for the next tax year

• S corporations have very specific lists of permitted shareholders – domestic 
individuals, estates, certain trusts and certain exempt organizations

– QSST and ESBT are two types of trusts that are eligible S corporation 
shareholders, but each requires an election be filed with the IRS in 
order to qualify

– Failure to file the election will result in the S corporation having an 
ineligible shareholder and would terminate S corporation status
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Late S Corporation Elections (cont’d.)

• S corporations may elect to treat wholly owned subsidiaries as 

Qualified Subchapter Subsidiaries (“QSub”)

– Without a valid Qsub election, the subsidiary S corporation 

will have an ineligible shareholder

– In order to make the election, Form 8869 is filed with the 

IRS

• Form 8869 must be filed within 2 months and 15 days of the desired 

effective date

• Rev. Proc. 2013-30 consolidates relief for late filing of these 

mentioned S corporation elections for entities that meet the 

requirements for relief
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Late S Corp Elections (cont’d)

Requirements for relief

• Requesting entity intended to be an S corporation, an ESBT or 
a QSST or intended to treat a subsidiary as a QSub as of the 
Effective Date

• Requesting entity requests relief within 3 years and 5 days 
after the Effective Date (except in the case of corporations)

• Failure to qualify was solely because the proper Election under 
Subchapter S was not filed timely

• Requesting entity has reasonable cause for its failure to make a 
timely election

• For ESBT or QSST relief, the failure was inadvertent, and the 
S corporation acted diligently to correct the mistake upon 
discovery
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Late S Corp Elections (cont’d)

Procedural Requirements

• Must properly complete the necessary Election Form(s) and 

attach necessary documentation

• Must include reasonable cause/inadvertence statement

• May attach to current year Form 1120S if filed within 3 years 

and 7 days of Effective Date

• May also chose to just file the election forms directly with the 

IRS service center

• Must include the penalties of perjury statement outline earlier
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D.   Election to File or Discontinue

Filing Consolidated Return

.

6/9/2020
Correcting Errors & Changing Accounting 

Methods:  Missed Elections…
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Filing of Consolidated Tax Returns

• An affiliated group of corporation can elect to file if all 

corporations that were members during the year consent before 

the due date of the return

– Consent is evidenced through completing Form 1122

• Filing of a consolidated tax return by the due date of the 

common parent’s return is deemed to be an election to file a 

consolidated return

• Rev. Proc. 2014-24 is available to obtain automatic approval to 

include a subsidiary that failed to file a Form 1122
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Filing of Consolidated Tax Returns (cont’d)

• An affiliated group that has elected to file consolidated returns 

must continue filing consolidated returns unless it requests 

permission from the IRS to discontinue consolidated filing

– Must request at least 90 days before the due date of the 

return (including extensions)

• IRS will generally grant permission only if group can show 

good cause, so application must contain sufficient information 

to support good cause

• It may be able to discontinue filing by potentially restructuring 

ownership to avoid the affiliation rules
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V.   New “2020 Cares Act” 

Elections

..
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CARES Act Changes 

• Sec. 163(j) – allows taxpayers to deduct more business interest 

expense for any taxable year that begins in either 2019 or 

2020.  

– Individuals/Corporations: Increased ATI limitation from 

30% to 50% for 2019 and 2020

– Partnerships: Increased ATI to 50% in 2020.

• Half of partnership’s EBIE allocated to a partner for 2019 can be 

automatically deducted in 2020.

• Election to apply 2019 ATI to the 2020 computation.
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CARES Act Changes

• Under TCJA, real estate trades or businesses could elect out of 

the Sec. 163(j) limitations

– In exchange, they were required to use longer ADS lives 

for residential real estate, nonresidential real estate and 

qualified improvement property assets

– Change in use, so remaining adjusted tax basis over longer 

useful life

• Once made, an election out of the Sec. 163(j) is irrevocable
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CARES Act Changes

• Considering the changes to Sec. 163(j) and the technical 

correction for qualified improvement property, IRS recently 

issued Rev. Proc. 2020-22

• The Rev. Proc. provides relief for real estate trades or 

businesses to either make a late election, or to withdraw an 

election previously made relating to Sec. 163(j)

• Must file not later than October 15, 2021 (but within statute of 

limitations)
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CARES Act Changes

• Qualified Improvement Property (QIP) technical correction. 

– 15 Year MACRs GDS Recovery Period, eligible for bonus 

depreciation.

• Bonus depreciation is the default unless election out was filed 

with timely filed tax return

• Rev. Proc. 2020-25 provides an extension of time for a 

taxpayer to make certain Sec. 168 (k) elections or to revoke 

previously filed Sec. 168(k) elections
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CARES Act Changes

• If filing a late election under Sec. 168(k), may file either: 

– An amended return for the year in which the assets were 

placed in service (2018 or 2019) by October 15, 2021; or

– A Form 3115 with the timely filed original tax return –

limited time opportunity to include this on a Form 3115 and 

take a Sec. 481(a) adjustment
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CARES Act Changes

• If revoking a previously filed Sec. 168(k) election, may file 

either:

– An amended return for the year in which the assets were 

placed in service (2018 or 2019) by October 15, 2021; or

– A Form 3115 with the timely filed original tax return –

limited time opportunity to include this on a Form 3115 and 

take a Sec. 481(a) adjustment
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CARES Act Changes

• Correcting 1-year QIP

– Generally a method is selected by claiming depreciation on 

two consecutive tax returns

– Some QIP may only have been depreciated for one year 

before the technical correction was issued

– For this 1-year QIP, taxpayer can file a Form 3115 or 

amend the prior tax return (if available) prior to filing the 

succeeding years’ tax return
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CARES Act Changes

• NOLs arising in 2018, 2019 and 2020 can be carried back five 

years. 

• NOL limitation of 80% of taxable income is suspended.

• Excess Business Loss limitation is suspended.

• Form 1045 or Form 1139 is used to claim quick refunds of any 

carry back

• These forms must be filed within 12 months of the end of the 

loss year; alternatively taxpayer can file an amended return to 

carry back the loss
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CARES Act Changes

• Notice 2020-26 provides for an automatic 6-month extension 

for filing of these forms

• For example, in the case of an NOL arising in the tax year 

ended December 31, 2018, the deadline for filing Form 1045 

or Form 1139 is December 31, 2019.  However, those forms 

would now need to be filed on or before June 30, 2020 in order 

to carry the loss back
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Partnership Return Changes

• Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA) –

partnership audit procedures

• The Bipartisan Budget Act of 2015 (BBA) replaces TEFRA

• BBA brought changes to:

– Partnership level determination of adjustments and assessments.

– Ability to “push out” adjustments to partners in a reviewed year.

– BBA partnerships must file an administrative adjustment request 

(AAR) if they wish to modify a previously filed return.

– Non-BBA partnerships are those that are eligible to and elect out 

of BBA.
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BBA Partnerships – Superseded Returns

• Superseded return - if a 2nd return is filed by the taxpayer 

before the originally filed return’s due date (including 

extension) it replaces any other previously filed return. 

• Taxpayer should mark the return “superseded”.  

• Practice tip – extend all BBA partnership returns so you can 

file a superseded return by the extended due date if necessary.
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Non-BBA Partnership – Amended Return

• Partnerships that elect out of BBA are permitted to change a 

previously filed return using an amended return.

• An amended return must be filed within three years after the 

later of:

– The date on which the partnership return for that year is 

filed, or

– The last day for filing the partnership return for that year 

excluding extensions.

• Form 1065 is used for electronic filers.

• Form 1065X is used for paper filers. 
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BBA Partnerships –

Administrative Adjustment Requests

• No amended return is allowed, taxpayers must file AAR.

• AAR must be filed within three years from the later of:

– The date the partnership return was filed, or

– The last day for filing the return excluding extensions.

• Electronic filing of AAR:

– Form 8082, Notice of Inconsistent Treatment of 

Administrative Adjustment Request (AAR)

– Form 1065, U.S. Return of Partnership Income

• Must check “Amended Return” box on Page 1
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BBA Partnerships –

Administrative Adjustment Requests

• Paper filing of AAR:

– Form 1065X, Amended Return of Administrative Adjustment 
Request (AAR)

• Adjustments made through AAR filing are generally taken into 
account by the partnership in the year in which the AAR is filed.  

Example:  ABC Partnership files an AAR on June 20, 2020 for the tax 
year ending 12/31/19.  The AAR reflects that the partnership had an 
imputed underpayment of $20,000 for the 2019 tax year.  If the 
partnership does not elect to “push out” the imputed underpayment, the 
partnership would pay the tax on their tax return for the year ending 
12/31/2020.  If the partnership does elect to “push out” the adjustments, 
the partners would then take them into account when they file their tax 
returns for the year ending 12/31/2020. 
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BBA Partnerships – Additional Forms

• Form 8979, Partnership Representative Revocation, Designation, 
and Resignation

– Cannot be filed alone or for the sole purpose of changing the 
partnership representative.  Must be filed with AAR or provided 
as part of the examination process. 

• Form 8980, Partnership Request for Modification of Imputed 
Underpayments Under IRC Section 6225(c)

– Partnership can apply certain modifications under Regs. Sec. 
301.6225-2(b)(2) such as tax-exempt status, specified passive 
activity losses, tax treaties.

• Form 8983, Certification of Partner Tax-Exempt Status for 
Modification under IRC Section 6225(c)(3)

– If there is a modification to an imputed underpayment allocated 
to a tax-exempt partner.
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BBA Partnerships – Additional Forms

• Form 8986, Partner’s Share of Adjustment(s) to Partnership-

Related Item(s)

– BBA partnership that pushes out adjustments to reviewed-

year partners uses this form to furnish the information to 

the partners.

• Form 8985, Pass-Through Statement –

Transmittal/Partnership Adjustment Tracking Report

– Used to summarize and transmit Forms 8986.  

– Report payment made by a pass-through partner. 

• Form 8985-V, Tax Payment by a Pass-Through Partner
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BBA Partnerships – Additional Forms

• Form 8978, Partner’s Additional Reporting Year Tax

– Partners that are not pass-through’s report their increase or 

decrease in tax.

• Form 8978 - Schedule A, Partner’s Additional Reporting Year Tax 

(Schedule of Adjustments)

– Used to report increases or decreases in income, deductions and 

credits that total to Form 8978.

• Form 15028, Certification of Publicly Traded Partnership to Notify 

Specified Partners and Qualified Relevant Partners for Approved 

Modifications Under IRC Section 6225(c)(5)

– Used by PTP requesting modification to report to each partner 

their reduction in suspected passive activity loss carryover.
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BBA Partnerships – Additional Forms

• Form 8984, Extension of the Taxpayer Modification 

Submission Period Under Section 6225(c)(7)

– Used to apply for an extension to the modification period 

beyond the 270-day modification submission period 

expiration date. 

• Form 8988, Election for Alternative to Payment of the Imputed 

Underpayment – IRC Section 6226

– To elect to “push out” adjustments to partners.  This must 

be made within 45 days of the final partnership adjustment.

• Form 15057, Agreement to Rescind Notice of Final 

Partnership Adjustment
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Tiered Partnerships 

• BBA allows for special treatment of pass-through partners that 

are partnerships. 

• A partnership partner that receives an amended return 

modification from a lower-tier BBA partnership, may file a 

modification amended return, regardless of whether it elected 

out of BBA.
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BBA Partnership – Other Considerations

• Partnership Representative

– Every BBA partnership must have one.  

– Does not have to be a partner in the partnership. 

– Can be changed for each year and changed when selected 

for audit.

– They have the exclusive authority to represent and bind the 

partnership and its partners in all matters of the exam.

• Electing out of BBA should be considered by eligible 

partnerships. 
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Partnerships Eligible to Elect Out of BBA

• Must have the following

– Fewer than 100 partners

• If an S corporation is a partner, you must count all the shareholders of the 

S corporation

– All partners are “eligible partners”

• Individual

• C corporation

• Eligible foreign entity (per se corporation/corporation under Reg. Sec. 

301.7701-3)

• S corporation

• Estate of a deceased partner
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CARES Act Relief – Rev. Proc. 2020-23

• Relief has been issued for partnership to take advantage of 

changes as a result of the CARES Act. 

• Recongizing that AAR would only allow partners to receive 

benefits on the current year’s tax return, they gave BBA 

partnerships the option to file an amended return instead. 

• BBA partnership that files an amended return pursuant to the 

revenue procedure is still considered subject to the centralized 

partnership audit procedures for that year. 
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Rev. Proc. 2020-23

• Eligibility:

– BBA partnerships that filed Forms 1065 and furnished Schedule 
K-1’s to partners for 2018 and 2019 before the issuance of the 
revenue procedure. 

– This only applies to partnership tax years that began in 2018 or 
2019.

• Filing Requirements:

– File Form 1065 and check “Amended Return” box on Page 1 and 
Schedule K-1’s.

– Write “FILED PURSUANT TO REV PROC 2020-23” at the top 
of the amended return and attach a statement to each Schedule 
K-1 noting it.

– Can be filed either electronically or by paper.

– Amended returns must be filed before September 30, 2020.
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Rev. Proc. 2020-23 – Returns Under Exam

• Partnership currently under exam for a taxable year beginning 

in 2018 or 2019 may take advantage of the option to file the 

amended return only if:

– The partnership sends notice to the revenue agent 

coordinating the examination, in writing, that the 

partnership seeks to take advantage of the option to amend 

the return.

– The partnership provides the revenue agent a copy of the 

amended return upon filing.

111



Rev. Proc. 2020-23 – Previously Filed AAR

• Partnership that has previously filed an AAR for the tax year 

and wishes to now amend that same tax year may do so. 

• Partnership must use the items as adjusted in the AAR in lieu 

of reporting from the originally filed return.
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VI.   Other Relief 

A. Rescission Doctrine
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- Other Relief -

Rescission Doctrine – a tax “do over”

• Doctrine is rooted in contract law.

• A “rescission” occurs when parties to a transaction agree to void a transaction, treating the situation 
not as two consequential events (i.e., the original deal and the subsequent "unwinding“), but rather as 
though the transaction never happened.

• Neither the Internal Revenue Code nor Treasury Regs address when a rescission is given effect for 
tax purposes.  Doctrine first confirmed in federal tax context in1940--Penn v. Robertson, 115 F.2d 
167 (4th Cir. 1940) (scrutinizing tax consequences of a shareholder derivative suit requiring the 
return in 1931 of dividends credited to a taxpayer in two years--1930 and 1931).

• Revenue Ruling 80-58: Under the revenue ruling, a successful tax rescission has two prerequisites:

1. Parties to transaction must be returned to their status quo ante; and  

2. Total restoration of status quo must be accomplished within the same tax year as the original 
transaction.

• The ruling elaborates that a rescission may be effected by:

– by mutual agreement of the parties, 

– by one of the parties declaring a rescission of the contract without the consent of the other if 
sufficient grounds exist, or 

– by applying to the court for a decree of rescission.
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- Other Relief -

Rescission Doctrine (continued)

• IRS presently has a “no ruling” policy (since 2014).  

• However, there are numerous old PLRs private letter rulings confirming the 

effectiveness of numerous rescissions.  

• PLRs show IRS considers taxpayers’ motives for rescinding to be  irrelevant (i.e., the 

reason can be totally tax motivated!)

• IRS has issued taxpayer-favorable rulings blessing “rescissions”: 

– In deals involving distributions, transfers, issuances of stock (PLR 200923010); 

– In revocation of a § 83(b) election (PLR 9104039); 

– In sale of stock that terminated S-corp status got a do-over (PLR 200533002); 

– In merger of target corp rescinded (PLR 200911004); 

– In conversion from a LLC taxed as P/S into an entity taxed as a corporation (PLR 

200613027).

– To void some steps of a restructuring plan to eliminate "springing debt" (otherwise taxable 

as boot) even though other steps of the plan remained in effect (PLR 201021002).
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VII.  Mitigating Tax Reporting Risk

A. IRS Forms 8275 & 8275-R (Disclosure Statements)

B. “Uncertain Tax Positions” – Schedule UTP

C. Protective Elections 
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IRS Forms 8275 & 8275-R 
(Disclosure Statements)

• Purpose of these forms:  to avoid/mitigate accuracy related tax penalties through disclosure.

• Obviously, companies prefer not to disclose an unsettled position because it “flags” the issue for the 
IRS, which could lead to an expensive examination (or even litigation).

• So, there is always a cost-benefit analysis in deciding whether to disclose, what to disclose, and exactly 
how much to disclose.

• Form 8275 is used by taxpayers (& return preparers) to disclose items or positions not adequately 
disclosed on a return to avoid the portions of the accuracy-related penalty due to:

– Unintentional disregard of rules or 

– Substantial understatement of income tax (for non-tax shelter items).

– Form may also, in some instances, be used for disclosures relating to the economic substance 
penalty and the return preparer penalties.

• The accuracy-related penalties may only be avoided, through adequate disclosure, IF there is at least a 
“reasonable basis” for the particular return position that is taken (and later subject to tax penalties)

• Form 8275-R: (“Regulation Disclosure Statement”) is used to disclose tax positions taken on a return 
that are contrary to a regulation.  (If disclosure is adequate, the penalty for a substantial understatement 
of income tax or negligent disregard of the rules or regulations (and certain other penalties) can be 
avoided, even if the IRS disagrees with the tax position taken on the return.
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Risk of Non-Disclosure:  

Accuracy Related Penalties

A  20 %  tax penalty applies to a tax underpayment attributable to 
either (or both):

▪ A “substantial understatement” of income tax 
• For individuals:  a substantial understatement of income tax = the greater 

of 10% of the tax required to be shown on the return (5 percent if the 
return reports a §199A qualified business income dd) or $5,000. 

• For corporations:  substantial understatement is the lesser of (a) 10% of the 
tax required to be shown on the return (or, if greater, $10k) or $10 million. 

OR

▪ Negligence or disregard of rules or regulations. 
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IRS Forms 8275 & 8275-R continued

“Substantial Authority” for a return position

• To avoid these accuracy-related penalties without disclosure on the tax return, there 

must be “substantial authority” for the tax return position (e.g., a deduction) 

• There is “substantial authority” when the weight of authorities supporting the 

deduction is “substantial in relation to the weight of authorities supporting contrary 

treatment.” 

• A 40% chance of prevailing on the merits is commonly estimated for a “substantial 

authority” comfort level in tax advice.

• Although disclosure on the tax return generally is not necessary for tax positions 

with substantial authority, it is best practice to document the existence of the 

substantial authority by maintaining written documentation of the relevant facts, 

and having  tax analysis  (e.g., a professional tax opinion or at least a Tax Advice 

Memo) prepared and retained in the client’s tax return file.
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IRS Forms 8275 & 8275-R continued

“Reasonable Basis” for a return position

• Return position must be “reasonably based” on one of the authorities listed in Reg. §1.6662-
4(d)(3)(iii) –i.e., (statute, regulation, other published IRS guidance, legislative history of 
statute, Code, court cases, revenue rulings, even recent PLRs) in order to avoid accuracy-
related penalties through disclosure.  

• In determining whether a return position has a “reasonable basis,” must also consider the 
legal authority’s relevance and persuasiveness, and subsequent developments

• Must be more than merely arguable; a higher standard than “not frivolous” or “not patently 
improper.”

• If taxpayer failed to keep proper books and records or failed to substantiate items properly,  
taxpayer cannot avoid the penalty by disclosure.

• The following types of conduct cannot be avoided by disclosure on Form 8275:
– Any substantial understatement of income tax on a tax shelter item. 

– Any substantial valuation misstatement under chapter 1. 

– Any substantial overstatement of pension liabilities. 

– Any substantial estate or gift tax valuation understatements., or inconsistent estate basis

– Any claim of tax benefits from a transaction lacking economic substance (within the meaning of section 7701(o)) or 
failing to meet the requirements of any similar rule of law

– Undisclosed foreign financial asset understatements.
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B.   “Uncertain Tax Positions”
Schedule UTP

• Purpose of the UTP Schedule:  To allow IRS to have info about tax positions that affect the 
U.S. federal income tax liabilities of certain large corporations that issue, or are included in, 
audited financial statements and have assets that equal or exceed $10 million. 

• Risk of including items on UTP:  Raises a flag, and could trigger an expensive audit (or 
even litigation).

• Risks of NOT including items on UTP Schedule are significant:  Failure to disclose UTPs 
could cause tax penalties to be much higher than 20% (e.g., 40% valuation penalty if not 
disclosed, or the 40% penalty for failure to disclose a transaction that lacks economic 
substance). 

• Certain large corporations must file a Schedule UTP:  A corporation must file Schedule 
UTP for the current tax year with its tax return IF: 

1. The corporation files Form 1120, U.S. Corporate Income Tax Return; Form 1120-F; 
Form 1120-L, U.S. Life Insurance Co. Return; or Form 1120-PC; 

2. The corporation has assets that equal or exceed $10 million; 

3. The corporation or a related party issued audited financial statements reporting all or a 
portion of the corporation’s operations for all or a portion of the corporation’s tax year; 
and 

4. The corporation has one or more tax positions that must be reported on Schedule UTP. 
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What is an “Uncertain Tax Position”?

• “UTP” is not explicitly defined, but Instructions do provide helpful 

examples.

• Schedule UTP requires the reporting of each U.S. federal income tax 

position taken by an “applicable corporation” on its U.S. federal 

income tax return when 2 conditions are satisfied.

1. The corporation has taken a tax position on its U.S. federal income tax return for 

the current tax year or for a prior tax year; and 

2. Either the corporation (or a related party) has recorded a reserve with respect to 

that tax position in audited US financial statements, or the corporation (or related 

party) did not record a reserve for that tax position because the corporation expects 

to litigate the position. 
A tax position for which a reserve was recorded (or for which no reserve was recorded because of an 

expectation to litigate) must be reported regardless of whether the audited financial statements are prepared 

based on U.S. generally accepted accounting principles (GAAP), International Financial Reporting Standards 

(IFRS), or other country-specific accounting standards, including a modified version of any of the above (e.g., 

modified GAAP).
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C.  Protective Elections 

(to avoid errors and tax penalties)

• Protective elections are rare, but usually explicitly provided by statute or regulation.

• However, protective “positions” can sometimes be taken to avoid perceived errors (or 
disputes with IRS):

– Example:  Assume a nonresident alien (NRA) wants to move to the USA to work.  
However, NRA plans to sell his interest in a foreign corporation, which has a built-in 
gain of $10 million, and does not want it to be subject to US tax.  (US residents are taxed 
on their worldwide income.)  Tax advisor tells him to sell his foreign stock before he 
moves to the USA and becomes a “US person.”  However, the buyer can only pay NRA 
with installment payments extending over 5 years.  NRA-seller files a pro forma US tax 
return for the year of the stock sale (even though no return is due), so he can indicate on 
the tax return he is “opting out” of the IRC §453 Installment Sale Method (so that cash 
payments he receives in years after he becomes a US resident are not vulnerable to any 
IRS argument that those payments are somehow taxable installment payments). 

– Technically, no US income tax return was due until he became a US person, or had US 
source income.  Nonetheless, he took a “protective” position by filing the US tax return 
on a pro forma basis.  See PLRs 9412008 and 8708002 (IRS accepts this as valid pre-
immigration planning).
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Questions & Comments?

Thank you for your time and 

attention!
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