
Corporate Transparency Act for Real Estate 

Borrowers and Lenders: New Federal Reporting 

Requirements

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, MARCH 2, 2022

Presenting a live 90-minute webinar with interactive Q&A

Matthew R. Peurach, Partner, Morris Manning & Martin, LLP, Atlanta 

Andrew J. Weiner, Partner, Pillsbury Winthrop Shaw Pittman, New York



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please complete 

the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


Introduction

• The Corporate Transparency Act (“CTA”) was enacted on January 1, 
2021 as part of the National Defense Authorization Act of 2021. 

• It represents the most dramatic increase in required disclosure in the 
U.S. by business entities of their ownership and control in over 20 
years.  However, it is only part of a larger U.S. and international 
program to identify and control “bad actors” in the international 
arena and money-laundering generally.
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Introduction (cont.)

• Its provisions are not yet in effect and will phase in over several years.

• The CTA is only a skeleton, to be fleshed out by Regulations 
prescribed to be issued within a year from enactment.  This deadline 
was missed.  The first of 3 projected sets of Regulations was 
introduced by a Notice of Proposed Rulemaking by the Department of 
the Treasury’s Financial Crimes Enforcement Network (“FinCEN”) on 
December 7, 2021.  

• The approach taken by FinCEN is to tighten the disclosure 
requirements of current law (including the CDD “KYC” regulations) 
and to make them broader and more subjective.
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The Problem

• Historically, corporations and other entities, particularly in the U.S., 
have not been subject to a robust disclosure regime as to their 
beneficial ownership and control.

• After 9/11, the potential use of “shell” entities and complex multi-
jurisdictional ownership structures to hide money laundering, tax 
fraud, terrorism, criminal activity and human and drug trafficking 
became a matter of serious international concern, added to the 
perennial concern about tax avoidance.
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The Problem (cont.)

• This issue relates potentially to all commercial activity, although real 
estate is a particular and increasing target. 

• Overall frustration by law enforcement gaining access to BOD 
information—more than 2 million corporations and LLCs formed each 
year.  Law enforcement agencies complain about the difficulty they 
have in tracking and establishing unlawful activity.
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Effect of the Corporate Transparency Act and 
Beneficial Ownership Disclosure

• FinCEN is authorized to  set up a secure beneficial ownership database for 
information on entities created in or qualified to do business in the United 
States and their beneficial owners, subject to a substantial number of 
exemptions.

• First time entities will be required to file information as to their beneficial 
ownership and control  (“BOD”) with the federal government.  

• First time the federal government has inserted itself into the entity 
formation process

• Federal government—not states—will maintain BOD information

• To respond to security and privacy concerns raised as to the database: 
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Effect of the Corporate Transparency Act and 
Beneficial Ownership Disclosure (cont.)

• BOD information in the database is not publicly accessible.

• BOD information may be shared with state and foreign governments for law 
enforcement purposes, including tax collection.

• BOD disclosure may be shared – with consent by the party whose information 
is disclosed– with financial institutions.

• Security issues remain, including the threat of hacking and misuse by 
governmental authorities.  Also of issue is whether materials collected by 
reporting companies or their agents to make the necessary reports can be 
shielded from subpoena or governmental process.

• Noncompliance is subject to civil and criminal fines and penalties.
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Effect of the Corporate Transparency Act and 
Beneficial Ownership Disclosure (cont.

• Millions of small businesses will now be required to make federal filings in 
addition to state filings.  Many larger entities are exempt from disclosure.

• Per the proposed Regulations, the CTA rules are retroactive.  Filings will 
have to be made for all existing entities, even if long in existence.  

• No process for verifying accuracy of BOD information filed in reports 
submitted to federal government

• Compliance issues could set sponsors and investors, attorneys (including in-
house counsel) and clients, management and ownership against each 
other.

• Attorneys will have to navigate new issues of legal ethics and potential 
liability.
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”)
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  requirement to establish an AML/CTT program).
  closings and settlements” and “loan and finance companies” from the
  issued a “temporary” exemption of “persons involved in real estate
  procedures (including reporting requirements).   In 2002, FinCEN
  2020), required certain financial institutions to implement AML
  since been amended, inter alia, by the Anti-Money Laundering Act of

• The Bank Secrecy Act, as amended by the Patriot Act (and which has

enhance AML procedures.
• Patriot Act:  Following 9/11, set up database of “bad actors” and  



Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• FinCEN worked KYC”) procedures for financial institutions, with early 
guidance issued in 2010.  This culminated in the so-called “CDD Rule” 
(“customer due diligence”) in 2016, finalized in 2018, which imposed 
a more rigorous regime of data collection and vetting of customers by 
financial institutions in the U.S.

• Current CDD rule contains an ownership prong and a control prong
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• Ownership prong:  a beneficial owner is each individual, if any, who, directly 
or indirectly, owns 25% or more of the equity interests of a legal entity 
customer

• Control prong:  a beneficial owner is a single individual with significant 
responsibility to control, manage, or direct a legal entity customer. with U.S. 
financial establishment to create guidelines for Know-Your-Customer (“KYC”).

• These definitions have been redrafted in the CTA and its proposed 
Regulations to be more expansive and subjective.
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• At the same time, the “most important international institution no 
one has heard about”, the Financial Action Task Force served as an 
inter-governmental agency working to set and coordinate AML 
policies internationally.   Successive FATF reports embarrassed the 
U.S., which is a member, for its failure to implement agreed 
international policies, especially FATF’s Recommendation 24:  
“countries should ensure that there is adequate, accurate and timely 
information on the beneficial ownership and control of legal persons 
that can be obtained or accessed in a timely fashion by competent 
authorities.”
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• A tug of war among interested parties ensued.  Financial institutions 
wanted to shed some of the responsibility and cost of the CDD Rules.  
Attorneys wanted to preserve the attorney-client privilege.  
Businesses wanted to avoid the burden and controversies inherent in 
reporting.  The real estate industry wanted to maintain the simplicity 
of the property transfer and ownership process (and to maintain its 
exemption from the CDD process).
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• The result was over a decade of introduced, but failed legislation.

• The back-drop was continued evidence that money-laundering was in 
fact occurring, with real estate being a particular venue.  Evidence 
included numerous studies in the real estate space and such 
spectacular and very public leaks such as the Panama Papers in 2016.  
The increasing use of embargoes and blocks on investments by state-
related actors increased the pressure for disclosure.
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• FinCEN began taking direct action in the real estate space with the 
adoption of geographical targeting orders ("GTOs") in 2016—
requiring title insurance companies in certain geographic areas in the 
U.S. to collect and report information about persons involved in 
certain residential (usually “all cash”) real estate transactions

• GTO’s require title companies to obtain information on beneficial 
owners, i.e., an individual who, directly or indirectly, owns 25% or 
more of the equity interests in the Legal Entity purchasing real 
property in the "Covered Transaction"
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• "Legal Entity" for GTO purposes means a corporation, LLC, 
partnership, or "other similar business entity"

• FinCEN’s data from GTOs had indicated that a significant number of 
high value residential real estate transactions in major metro areas 
may involve undisclosed owners of corporations and LLCs engaging in 
potential money laundering

• State and local governments began to propose and, in some cases, 
adopt similar AML procedures.
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• Coordination with CDD Rules.  The CTA provides that the CDD Rules 
for “KYC” are to be conformed to the CTA Regulations, to some extent 
to reduce burdens on financial institutions.  One speculation is that 
this will allow financial institutions to rely on filings in the CTA 
database in lieu of independently collecting the required information 
for individual reporting companies.  Regulations containing the 
revised CDD Rules have been promised and are, in any event, 
required within one year after the effective date of the CTA.
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Genesis of CTA and Beneficial Ownership Disclosure 
(“BOD”) (cont.)

• As a result, it is predictable that financial institutions will require borrowers to 
comply with the CTA (and represent that they are in compliance), and to 
consent to disclosure of the information in the Beneficial Ownership Registry 
to them.   (Will that information disclosed to the financial institution be free 
from the reach of a subpoena?)
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Implementation of CTA and Related Developments
(1/1/21 to date)

• January 1, 2021:  CTA is passed.
• FinCEN issues Advance Notice of Proposed Rulemaking (April 5, 2021), with a 

deadline for responses by May 5, 2021.  Contained an extensive list of 
questions as to how Regulations should address issues in the CTA.  220 formal 
responses were received.

• Informal conversations continue between FinCEN and stakeholders.

• FinCEN issues Notice of Proposed Rulemaking, promulgating proposed 
Regulations under the CTA for comments (final deadline 2/21/22) as to 
portions of the CTA, particularly definitions of “beneficial owner” and 
“reporting company”, and clarifying deadlines for reporting once the CTA is 
effective. In addition, FinCEN solicited further comments on other identified 
matters.
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Implementation of CTA and Related Developments
(1/1/21 to date) (cont.)

• The approach of the draft Regulations is to cast a very wide net for disclosure of “beneficial owners”, to the 
point where there is considerable room to differ on who to identify.  It is quite different from the CDD 
definitions, which are much easier to apply and more limited in scope.

• The Regulations in some respects that a middle course, preferring to name more individuals but require less 
information about them and to limit the information that reporting companies must supply in support of their 
determinations.  However, filing entities are encouraged to volunteer additional information.

• The regulations do confirm that many exempt entities will have to file a notice claiming the exemption, so that 
they exist on the datebase.  

• Effective date of the CTA remains a future date to be determined.  The database itself is still be set 
up, and the forms and notices required to implement the CTA have not been released for review.

• Two additional sets of regulations are promised, to be issued using the ANPR process: one to cover 
safeguards for security and protection of database information, the other to conform CDD rules to 
the CTA regime.

• Introduction of “Enablers Act” in the House by Rep. Tom Malinowski:  October 8, 2021.   
• Enablers Act would include attorneys, art dealers, CPAs, PR and marketing personnel, and others, 

as “financial institutions” subject to AML training, record keeping and disclosure requirements.
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Implementation of CTA and Related Developments
(1/1/21 to date) (cont.)

• Creates a regime to impose anti-money laundering safeguards on “all 
necessary gatekeeper professions, including art dealers, investment advisors, 
real estate professionals, lawyers, accountants, trust or company service 
providers, public relations professionals, dealers of luxury vehicles, money 
service businesses, and other similar professions”.

• Imposes an obligation on title insurance companies to file reports (similar to 
those required in the GTO’s), to report beneficial owners in all residential or 
commercial real estate transactions in which domestic title insurance is 
involved.
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Implementation of CTA and Related Developments
(1/1/21 to date) (cont.)

• On December 2, 2021, FinCEN issues Advance Notice of Proposed 
Rulemaking to solicit comments on potential requirements under the 
Bank Secrecy Act to certain persons involved in real estate 
transactions to collect, report and retain information.  Comments 
were due 60 days after publication in Federal Register.  Deadline for 
comments has occurred.
• The proposal would remove the 2002 exemption from AML/CDD reporting of 

the real estate transactions.
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Implementation of CTA and Related Developments
(1/1/21 to date) (cont.)

• ANPR raises a series of questions relating to the subject, seeking guidance on 
the drafting to the proposed legislation.

• An ongoing major debate inside the American Bar Association was 
exacerbated between those wishing to make a strong statement opposing the 
Regulation on grounds that it would violate rules relating to protection of 
attorney-client confidences and those who thought that the Bar could not win 
such a debate and would suffer a loss of face.
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Key Definitions

• “Reporting Company”

• “Beneficial Owner”

• “Company Applicants”



Reporting Companies: Who Must Report?

• “Reporting companies” include domestic or foreign companies 

that are:

• corporations, 

• limited liability companies, and 

• any other entity “that is created by filing of a document with a 

secretary of state or any similar office under the law of a 

State or Indian tribe” 

• Most LPs, LLPs, LLLPs, business trusts and any other entity 

offering limited liability

• Foreign entities that have registered to do business in the U.S. 

by virtue of a filing



Reporting Companies: Exemptions

• 23 different types of entities that specifically do not 

constitute a reporting company

• Exempt entities already subject to state or federal 

oversight and report to securities, investment, 

insurance and banking regulators, such as public 

companies, banks, insurance companies, RIAs, 

tax exempt entities, etc. 

• See following slides for complete list of exempt 

entities



Reporting Companies: Exemptions (Continued)

1. SEC reporting issuer

2. Governmental authority

3. Banks

4. Credit unions

5. Depository institution holding company

6. Money transmitting business

7. Broker/dealer in securities

8. Securities exchange or clearing agency

9. Other Exchange Act registered entity

10. Investment company or investment adviser

11. Venture capital fund adviser

12. Insurance company

13. State-licensed insurance producer

14. Commodity Exchange Act registered entity

15. Public accounting firm

16. Public utility 

17. Financial market utility 

18. Pooled investment vehicle

19. Tax-exempt entity

20. Entity assisting tax-exempt entity

21. Large operating company

22. Subsidiary of certain exempt entities

23. Inactive entity



Reporting Companies: What Information Must be Reported? 

• The following information must be reported by a reporting 

company:

• Full name,

• Any trade name or d/b/a name,

• Business street address,

• State or Tribal jurisdiction of formation, and

• TIN (if no TIN issued, Dunn and Bradstreet Data 

Universal Numbering System Number or Legal Entity 

Identifier)



Beneficial Owner: Who Must be Disclosed?

• “Beneficial owner” includes “any 

individual who, directly or indirectly, 

either exercises substantial control over 

such reporting company or owns and 

controls at least 25 percent of the 

ownership interests of such reporting 

company”



Beneficial Owner: Determining “Substantial Control”

• Substantial control over a reporting company is defined to include:

• Service as a senior officer,

• Authority over appointment/removal of senior officer(s) or a majority or dominant 

minority of the members of the board of directors (or similar),

• Direction, determination, or decision of, or substantial influence over, certain 

important matters affecting the reporting company,

• “Any other form of substantial control over the reporting company”

• Aggregation is noted as a factor

• Those with the ability to direct, determine, decide or exercise substantial influence over 

traditional “major decisions” (e.g., business purpose, financings, sales, major corporate 

actions, budgets, compensation, material contracts, governing documents, etc.)

• However, property managers and others exercising ordinary day-to-day decisions may 

not be considered beneficial owners



Beneficial Owner: 25% Owners

• At least one beneficial owner must be identified by a reporting company

• Non-controlling owners must be reported if ownership equals or exceeds 25% (directly or indirectly)

• Ownership includes a variety of interests, such as:

• Any equity interest (economic and/or voting), and

• Convertible debt, “equity kickers,” warrants and any “put, call, straddle, or other option or privilege of buying or 

selling” an interest

• Aggregation of all ownership interests owned and/or controlled required

• Certain equity owners are exempt, including:

• Minor children (required information for parent/legal guardian must still be disclosed),

• Nominees, intermediaries, custodians or agents,

• Individuals “acting solely as an employee and not as a senior officer” (required information of the person on 

behalf the nominee is acting) 

• Individuals whose only interest is through a right of inheritance (only ownership of a future interest), and

• Creditors

• In the case of creditors, holders of convertible or participating debt must still be disclosed



Beneficial Owner: 25% Owners (Continued)

• Certain individuals deemed a beneficial owner without actually holding an interest in the 

reporting company, such as:

• Joint ownership,

• Control of an ownership interest owned by another, and

• Holding an interest as a settlor, trustee or beneficiary of a trust or similar 

arrangement that holds the ownership interest

• In the case of ownership/control by a trust, the following applies:

• Trustee or others with authority to dispose of trust assets must be disclosed,

• If single beneficiary with respect to income and principal from the trust, such 

beneficiary must be disclosed,

• If multiple beneficiaries, those with right to withdraw or demand distributions of 

substantially all of the trust assets must be disclosed, and

• If settlor of the trust can revoke the trust or withdraw assets, settlor must be 

disclosed



Company Applicants: Who Must be Disclosed?

• CTA fundamentally alters processes for professionals and others 

involved with entity formation

• “Company applicant” includes the following:

• For domestic reporting companies, the person who files the 

document that forms the entity,

• For foreign reporting companies, the person who files the document 

that registers the entity to do business in the U.S., and

• “[A]nyone who directs or controls the filing of the document by 

another”

• Attorney or paralegal filing the articles/certificate/etc. not just the 

company applicant, but also the partner, supervising attorney or other 

person directing the activity of the associate attorney or paralegal with 

respect to the filing also deemed a company applicant



Reporting Requirements

• What information must be reported 
for beneficial owners/company 
applicants?

• When must information be 
disclosed?

• How to disclose

• Penalties for failure to disclose



What Information Must be Disclosed?

• For all beneficial owners and company applicants, the reporting company must 

disclose the following:

• Full legal name,

• Date of birth,

• Complete address,

• For beneficial owners, residential address used for tax residency, and

• For company applicants, business address

• Passport number, driver’s license number or other identifying number from 

document issued by a State, local or Tribal government for ID purposes

• Not a SSN or EIN

• In lieu of providing the foregoing information, reporting company my instead 

submit a “FinCen identifier” for beneficial owners/company applicants

• Unclear how a FinCen identifier is obtained



When Must Information be Disclosed?

• All reporting commences upon the effective date of the final regulations

• For newly-formed reporting companies:

• Initial report must be filed within 14 calendar days of date of formation (for domestic reporting companies) or 

registration (for foreign reporting companies)

• For pre-existing reporting companies:

• Initial report must be filed not later than one year after the final regulations

• For exempt entities that are no longer exempt and become reporting companies:

• Initial report must be filed within 30 calendar days after the date on which the exemption is no longer satisfied

• Initial reports must be updated in the following situations:

• Within 30 days of the date on which “any change with respect to any information previously provided, including 

changes with respect to beneficial ownership, as well as any change with respect to the information reported for 

any particular beneficial owner or applicant” occurs

• When the reporting company becomes exempt, and

• Within 30 days of settlement of the estate of a deceased beneficial owner

• Reporting companies must also update initial reports to correct inaccuracies and information reported within 14 calendar 

days after the date on which the reporting company becomes aware or has reason to know of the inaccuracy 



How to Disclose

• Reporting companies must disclose “in the 

form and manner than FinCen shall 

prescribe in the forms and instructions for 

such report or application”

• No such forms or instructions have yet 

been provided
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Penalties for Failure to Disclose

• Unlawful for any person to willfully

• Provide, or attempt to provide, false or fraudulent 

beneficial ownership information, or

• Fail to report complete or updated beneficial 

ownership information

• Civil penalties of not more than $500 for each day that 

a violation continues or has not been remedied

• Criminal fine of not more than $10,000, imprisoned for 

not more than two years, or both



Application to Common Real Estate Corporate Structure

90%10% / Manager

JV Holdco, LLC

100%

Propco 2, LLC

Sponsor Member, 
LLC

100%

Propco 1, LLC

100%

Investor Fund 
LP, LLC

LP Individuals

1% 99%

Sponsor 

Individual Owner

Investor Fund 
GP, LLC

GP Individuals

U.S. Federal Income Tax Classification

Partnership

Disregarded Entity

Individuals



Retention and Disclosure of BOD Information by 
FinCEN

• FinCEN will maintain the BOD information relating to each reporting 
company for not fewer than 5 years after the date on which the 
reporting company terminates

• BOD information is confidential and cannot be disclosed by (a) a US 
officer or employee, (b) an officer or employee of any State, local, or 
Tribal agency, or (c) an officer or employee of any financial institution 
or regulatory agency receiving the BOD information under the CTA
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Retention and Disclosure of BOD Information by 
FinCEN (cont.)

• FinCEN may disclose BOD information only upon receipt of (a) a 
request, through “appropriate protocols,” (i) from a federal agency 
engaged in national security, intelligence, or law enforcement activity, 
for use in furtherance of such activity [no court authorization], or (ii) 
from a State, local, or Tribal law enforcement agency if a court has 
authorized such agency to seek the information in a criminal or civil 
investigation

• FinCEN may also disclose BOD information on request from a federal 
agency on behalf of a foreign law enforcement agency
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Retention and Disclosure of BOD Information by 
FinCEN (cont.)

• FinCEN may disclose BOD information upon receipt of a request made 
by a financial institution subject to customer due diligence (“CDD”) 
requirements, with the consent of the reporting company, to facilitate 
compliance of the financial institution with CDD requirements under 
applicable law.  As noted, one should expect such a consent to be 
common to loan agreements.  Conversely, lenders should be seeking 
this consent now from all present or future borrowers.

• Treasury Secretary must establish by regulation appropriate protocols 
to protect the security and confidentiality of any BOD information 
provided directly by the Secretary
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Retention and Disclosure of BOD Information by 
FinCEN (cont.)

• Treasury Department officers and employees may obtain access to 
BOD information for tax administration purposes

• Treasury Secretary must maintain information security protections, 
including encryption, for information reported to FinCEN

• As noted, confidentiality and security of CTA information in the hands 
of those collecting and submitting it, or in the hands of financial 
institutions, is not clearly secured.   And hackers don’t read Federal 
Regulations as a guide for conduct.
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Special Provision for Federal Contractors

• Within 2 years of the effective date of the CTA, any contractor or 
subcontractor subject to the reporting requirements of the Federal 
Acquisition Regulations must disclose its beneficial ownership 
information (including its ultimate beneficial ownership) prior to 
issuance of the contract award.
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Ethical Implications

• Will a lawyer or legal assistant be an “applicant” if he/she forms or 
incorporates the reporting company? This seems to be the case under 
the Regulations.

• What if an attorney’s client refuses to comply with the reporting 
obligations?  Example:  client says it will file report but does not do so 
What if the attorney suspects that the information presented by the 
client is inaccurate or incomplete, or disagrees with the client’s (or its 
investor’s) interpretation of such terms as “beneficial owner” or 
“substantial control”?
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Ethical Implications (cont.)

• Impact of recent ABA “willful blindness” ethics opinion?

• What if lawyer formed or incorporated the reporting company years 
ago?  What obligations, if any, does the lawyer have to file required 
report for existing entity?

30 4876-9812-4049



Practical Implications

• LLC agreements should begin to contain provisions obligating members to 
comply with any reporting requirements under federal law, such as the CTA

• These provisions should include mutual indemnifications for failure to 
comply. Who will indemnify whom?  Is indemnification sufficient as a 
remedy?  How are the (potentially) conflicting approaches of reporting and 
disclosing parties to be reconciled?

• How can governing documents for entities be revised in the fact of the 
developing rules for “beneficial owners”? Who controls if parties disagree 
as to disclosure?

• What if a party refuses to comply with reporting requirements?  What 
remedies do other parties have?  Expulsion of non-complying parties in an 
entity?

31 4876-9812-4049



Practical Implications (cont.)

• Will documents allow parties to a contract to investigate the 
ownership and control structure of their counterparties.

• Privacy and confidentiality considerations
• Who will maintain the BOD information at the entity level?  What protective 

measures must be taken to ensure security of that information? Can this 
information be protected against subpoenas and other disclosure obligations 
at the entity level?

• Should all parties have access to BOD information on other parties?

• Will reporting entities err on the side of over-reporting?  Will their 
(arguable) beneficial owners and/or control parties concur?
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Practical Implications (cont.)

• Suggestion to FinCEN: that persons preparing disclosure to FinCEN be 
allowed to rely on disclosure from others based on a form prescribed 
by FinCEN (similar to FIRPTA certificates).

• Will financial institutions require borrowers to consent to disclosure?  
Will sponsors require investors to consent to the consent?   

• Will loan documents, joint venture agreements and other contracts 
be drafted with CTA compliance clauses comparable to PATRIOT Act 
clauses now in many forms of contract?
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Practical Implications (cont.)

• How will law firms change their procedures to deal with their ethical issues 
and potential liabilities in contemplation of CTA obligations and liabilities?  
Corporate service companies?  In-house counsel?

• What role will lawyers take in production of submissions to the database?

• CTA includes a provision prohibiting the issuance of bearer shares or 
certificates.  Need to review existing agreements to make sure this is not an 
issue.  Treatment of existing bearer instruments is not discussed.

• Confidentiality clauses in agreements and NDA’s may be a problem.  At a 
minimum, existing confidentiality clauses and NDA’s should perhaps be 
identified and reviewed
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Sample Provisions

• This Section provides examples of provisions that others have used 
in documentation to respond to the CTA requirements.  They do not 
cover all relevant topics (for example, indemnifications) and are 
presented without endorsement, but as an indication of approaches 
others are taking.
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Sample Provisions (cont.)

• Reporting Requirement Compliance.  Each Member shall provide to the 
Company, upon request, any information necessary for the Company to 
comply with all reporting and disclosure requirements under applicable 
law, including the Corporate Transparency Act [insert correct legal 
reference] (the “CTA”).  Without limitation, within ten days after Manager’s 
request from time to time, each Member shall provide to Manager such 
information concerning such Member and its direct and indirect managers, 
members, partners, shareholders, affiliates and controlling persons, for the 
Company to comply with the CTA and the regulations thereunder, or any 
similar statute, regulation or legal requirement, as amended, and any 
compliance or reporting requirements of any lender or proposed lender to 
the Company.
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Sample Provisions (cont.)

• Reporting Requirement Compliance.  Every Member covenants and 
agrees to provide the Company with such information, including all 
personal identifying information and an “acceptable document” 
required by the Company to comply with the [CTA].

• Each Member consents to disclosure of information regarding the 
Company, the Member and its direct or indirect owners and/or 
persons who have substantial control of such Member, to the extent 
required (determined in the good faith judgment of Manager or upon 
advice of counsel) under the CTA or any other law, regulation or other 
legal requirement or reporting requirements of any lender or 
proposed lender to the Company.
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Sample Provisions (cont.)

• At all times until the payment in full of the Debt, Borrower shall (i) 
comply with (and shall itself comply with, and cause its direct or 
indirect owners to comply with) the terms, conditions, regulations 
and reporting and disclosure requirements of the Corporate 
Transparency Act and (ii) provide to the Lender upon request by 
Lender any information necessary (x) for Lender to confirm that 
Borrower and its owners (direct or indirect) (collectively, the 
“Reporting Companies” and individually, a “Reporting Company”) 
have complied with all reporting and disclosure requirements
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Sample Provisions (cont.)

under the Corporate Transparency Act and (y) to permit Lender to 
comply with the terms, conditions, regulations and reporting and 
disclosure requirements of the Corporate Transparency Act in respect 
of the Loan and the transactions contemplated by the Loan 
Documents.  Borrower shall promptly deliver to Lender any 
certification and other evidence reasonably requested from time to 
time by Lender confirming compliance by Borrower and each other 
Reporting Company with the provisions of this Section.
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Sample Provisions (cont.)

i. Borrower hereby consents on behalf of Borrower and each 
Reporting Company to permit FinCEN to disclose the beneficial 
ownership information of each Reporting Company and any other 
information disclosed to FinCEN pursuant to the Corporate 
Transparency Act to Lender in accordance with the terms of the 
Corporate Transparency Act. 
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Sample Provisions (cont.)

ii. Borrower hereby (i) represents and warrants that each Reporting 
Company has, on behalf of such Reporting Company, provided such 
a consent in writing, and (ii) covenants and agrees that Borrower 
shall obtain and deliver to Lender any additional consents and/or 
documentation from any such Reporting Company necessary to 
effectuate such a consent from any such Reporting Company as 
may be required by FinCEN, from time to time, for FinCEN to 
release to Lender all such beneficial ownership information and 
other information disclosed to FinCEN pursuant to the Corporate 
Transparency Act.
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Contact Information

Matthew R. Peurach, Partner

Morris Manning & Martin, LLP

mpeurach@mmmlaw.com

Andrew J. Weiner, Partner

Pillsbury Winthrop Shaw Pittman

andrew.weiner@pillsburylaw.com
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