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I. CORPORATE TRANSPARENCY ACT 
(CTA)
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➢ Congress passed the Corporate Transparency Act (CTA) on January 1, 2021 as part of the 2021
National Defense Authorization Act.

➢ The CTA will require that certain entities, called “reporting companies,” provide detailed
information about their beneficial ownership to the Financial Crimes Enforcement Network
(FinCEN), which is a bureau of the U.S. Treasury Department.

➢ Factors that influenced Congress to enact the CTA:

a. More than 2,000,000 corporations and LLCs are formed annually in the United States.

b. Most states in the United States do not require information about the beneficial owners of corporations,
LLCs, or similar entities.

c. Malign actors seek to conceal their ownership in corporations, LLCs, and similar entities to facilitate crimes.
E.g., money laundering, financing terrorism, human and drug trafficking, securities fraud.

d. Malign actors conduct transactions through corporate structures in order to evade detection.

➢ CTA’s aims:

a. To set a clear, federal standard for incorporation practices.

b. Protect vital United States national security interests.

c. Protect interstate and foreign commerce.

d. Enable intelligence and law enforcement efforts to counter money laundering and financing of terrorism.

e. Bring the United States into compliance with international anti-money laundering and countering of
terrorism-finance standards.

I. CORPORATE TRANSPARENCY ACT

A. What is the Corporate Transparency Act?
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➢ The CTA defines a reporting company as any

• Corporation;

• Limited liability company; or

• Similar entity that is

o Created by filing a document with the secretary of state (in any state); or

o Formed under the laws of a foreign country and registered to do business in the

United States.

➢ Meaning, the CTA requires both domestic and foreign LLCs that are used to buy real estate

in the United States to report.

➢ “Similar entities”:

• This includes limited partnerships, limited liability partnerships, and limited liability

limited partnerships.

• General partnerships and trusts appear to be excluded because they can be created

without filing any formation document with a secretary of state, but this has not been

confirmed yet.

I. CORPORATE TRANSPARENCY ACT (CONT.)

B. What is a “Reporting Company?”
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➢ More than 20 types of entities are exempted from CTA reporting requirements. Some

examples:

• Publicly traded companies

• Most financial services institutions; and

• Entities that: (i) have more than 20 full-time employees; report more than $5 million in

annual revenue to the IRS; and (iii) operate out of an office physically located within

the United States.

• Any corporation, LLC, or other similar entity of which the ownership interests are

owned or controlled, directly or indirectly, by one or more of the entities that are

subject to one of the other exemptions.

I. CORPORATE TRANSPARENCY ACT (CONT.)

B. What is a “Reporting Company?” (cont.)
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➢ Open Issues regarding the definition of “reporting company”:

• Will general partnerships be included as a “reporting company” as a “similar entity?”

o In general, how should FinCEN interpret the phrase “other similar entity?”

• If a trust is formed by a filing with a secretary of state, should it be included or

excluded as a “reporting company?”

• Will FinCEN exempt any other entity or class of entities from reporting requirements?

• How will FinCEN define “owned” and “controlled” in the exemption for subsidiaries

that are owned or controlled by an exempt entity?

• Will there be any filing requirements for entities exempted from reporting? (e.g., a

form certifying the exemption being relied upon).

I. CORPORATE TRANSPARENCY ACT (CONT.)

B. What is a “Reporting Company?” (cont.)
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➢ The CTA defines “beneficial owner” as an individual who, with respect to an entity:

i. Exercises substantial control over the entity; or

ii. Owns or controls not less than 25% of the ownership interests of that entity.

➢ Substantial Control: The CTA does not define “substantial control,” but instructs the
Treasury to provide clarification by December 31, 2021.

➢ Excluded from the CTA’s definition of “beneficial owner”:

i. A minor child, if the information of the parent or guardian is reported;

ii. An individual acting as a nominee, intermediary, custodian, or agent on behalf of
another individual;

iii. An individual acting solely as an employee of a reporting company and whose
control over the economic benefits from such entity is derived solely from the
employment status of the person;

iv. An individual whose only interest in a reporting company is through a right of
inheritance; or

v. A creditor of a reporting company, unless the creditor meets the requirements of a
“beneficial owner.”

I. CORPORATE TRANSPARENCY ACT (CONT.)

C. Who is a “Beneficial Owner?”
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➢ Open Issues regarding “beneficial ownership”:

• The CTA does not define “substantial control.”

• The CTA does not define “ownership interests.“

➢ FinCEN is seeking comment on how to define these terms:

• FinCEN is considering defining “beneficial ownership” similarly to 17 C.F.R.

§ 240.13d-3, which was adopted under the Securities Exchange Act of 1934.

• FinCEN is considering whether the definitions of “own” and “control” should be drawn

from existing definitions in other areas of law, such as securities or tax law.

• FinCEN is considering whether a definition of “substantial control” should make it that

a reporting company may have more than one beneficial owner with “substantial

control.”

I. CORPORATE TRANSPARENCY ACT (CONT.)

C. Who is a “Beneficial Owner?” (cont.)
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➢ The CTA requires reporting companies to disclose each beneficial owner’s:

1) Full legal name

2) Current residential or business address (as of the date the report is delivered)

3) Date of birth

4) Unique identification number (e.g., passport or driver’s license number)

5) FinCEN identifier (i.e., a unique identifying number FinCEN will assign to beneficial owners)

➢ Open Issues:

• What information about the reporting company itself will be required to be reported?

• Will reporting companies be required to report information about its affiliates, parents, and
subsidiaries?

• FinCEN is seeking comment on proscribing procedures, standards, and methods of reporting
beneficial ownership as well as whether additional information should be required to be reported.

• What information will be required to be reported for changes in beneficial ownership?

• Will there be different information requirements for operating companies and holding companies
or for active companies and dormant companies?

• Will there be a safe harbor for persons seeking to amend previously submitted but inaccurate
beneficial ownership information?

I. CORPORATE TRANSPARENCY ACT (CONT.)

D. What Must a Reporting Company Report?
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➢ Access to Disclosures:

• Disclosures will not be shared with the general public.

• Disclosures cannot be requested under the Freedom of Information Act.

• FinCEN may share the information with federal agencies and federal, state,

and local and tribal law enforcement agencies.

• FinCEN may share the information with financial institutions for due

diligence purposes with customer consent.

• Unauthorized disclosure by either a government employee or a third-party

recipient is punishable by a civil penalty of up to $500,000 and a criminal

penalty of up to five years in prison.

• FinCEN is required to maintain disclosures for at least five years after the

reporting company terminates.

➢ Open Issue: What protocols will FinCEN undertake to protect the security and

confidentiality of beneficial ownership information?

I. CORPORATE TRANSPARENCY ACT (CONT.)

E.  Who Has Access to Disclosures?
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➢The CTA directs the Secretary of Treasury to promulgate regulations before January 1, 2022.

Compliance with the CTA will only be required once these regulations are published.

➢Reporting will likely commence in January 2022 at the latest.

➢Once the Treasury publishes the regulations, new entities will have to file their disclosure

reports with the Treasury Department upon formation.

➢Once the Treasury publishes the regulations, existing entities will have up to two years to file

their disclosure reports with the Treasury Department.

➢Penalties for willfully violating the CTA include fines up to $10,000 and up to two years in

prison.

I. CORPORATE TRANSPARENCY ACT (CONT.)

F.  When Must a Reporting Company Report Beneficial Ownership?
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➢ Issues pertaining to real estate:

• Given the prevalent use of the LLC structure in real estate, the CTA will require that

LLCs owning real estate report their beneficial owners—includes foreign LLCs that

acquire real estate in the United States.

• The CTA’s exemptions do not cut it for real estate investors. For example, the

exception for entities that have more than 20 full-time employees, reporting more

than $5 million in annual revenue, and operating out of an office physically located in

the United States will generally not apply to real estate structures as most real estate

entities do not hire their own employees and to the extent that they hire anyone, it is

usually an outside property manager, employed by another entity.

• Many real estate ownership structures involve multiple layers of LLCs, the CTA does

not clarify whether the subsidiary exemption will apply to LLCs in such a structure or

if each LLC in the structure will be required to report.

• The CTA may discourage foreign investors from deciding to invest in United States

real estate and may encourage foreign investors to divest from United States real

estate before they will be required to begin reporting.

I. CORPORATE TRANSPARENCY ACT (CONT.)

G.  Issues Relating to Real Estate Ownership Structures
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II. FOREIGN INVESTMENT RISK 
REVIEW MODERNIZATION ACT 

(FIRRMA)



COMMITTEE ON FOREIGN INVESTMENT IN THE UNITED STATES

CFIUS

Treasury

Justice

Homeland 
Security

Defense

Science & 
Technology 

Policy 
USTR

Energy

Commerce

State

• CFIUS is a committee of federal 

agencies with separate but 

overlapping national security 

prerogatives.

• Treasury Department is the “chair” of 

CFIUS, though the Departments of 

Defense, Justice and Homeland 

Security typically lead CFIUS 

transaction reviews.

• CFIUS agency career staff oversee 

day-to-day case reviews and 

compliance activities, but agency 

leadership will intervene when 

necessary to break logjams and to 

achieve desirable outcomes.
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RELATED REGULATORY ENVIRONMENT

CFIUS

Treasury

Justice

Homeland 
Security

Defense

Science & 
Technology 

Policy 
USTR

Energy

Commerce

State

FCC

“Team Telecom”

National Industrial 

Security Program

Export Controls

FERC

NNSA

NRC

Intelligence 

Agencies

FBI
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• CFIUS will analyze the potential national security harms of a transaction by 

assessing the sensitivity of the U.S. business/assets being acquired and 

the potential threat presented by the foreign acquirer.

REVIEW ANALYSIS

EXTENT OF:

Acquirer’s intent or 
ability to do harm

EXTENT OF:

Sensitivity of U.S. 
business and its ability 
to do harm

• CFIUS reviews are subject to  

mandatory review timelines with 

most transactions clearing in an 

initial 45-day “review” period.

• High-profile and complex 

transactions generally are subject 

to an additional 45-day 

“investigation” period. 

• The introduction of a short-form 

“declaration” filing option allows for 

more rapid clearance of certain 

deals, including real estate 

transactions.
17



• 2018 reform legislation (FIRRMA) expanded CFIUS’s jurisdiction and 

updated its scope.

o CFIUS no longer purely a voluntary process focused on transactions that result in foreign 

“control” of a U.S. business.

o Certain acquisitions of real estate are now subject to CFIUS review.

• FIRRMA and its implementing regulations emphasize U.S. government’s 

focus on protecting critical infrastructure, safeguarding critical technologies 

and restricting foreign access to sensitive data. 

• Even before enactment of the reform legislation, the number of transactions 

annually reviewed by CFIUS has been increasing.

o CFIUS averaged 130 transaction reviews/year from 2013-2015, and 210 transaction 

reviews/year from 2016-2018.  

o In 2019, Committee reviewed 231 notices.  

• FIRRMA also heightened CFIUS oversight and enforcement activities, 

dedicating funds to member agencies to hire additional staff and retain 

outside contractors.

FOREIGN INVESTMENT RISK REVIEW AND MODERNIZATION ACT

18



CFIUS AND REAL ESTATE

19

• Prior to enactment of FIRRMA, CFIUS lacked explicit jurisdiction to 

review U.S. real estate transactions, generally reviewing them only in 

connection with the acquisition of a U.S. business.  

• FIRRMA expanded CFIUS’s jurisdiction to allow it to review the stand-

alone acquisition of real estate assets.

• FIRRMA specifically grants CFIUS with authority to review any 

transaction that results in the “purchase or lease by, or concession to” a 

foreign person of “covered real estate.”

• Real estate transactions are subject to voluntary filing requirements and 

not mandatory filings with CFIUS.

• The regulations allow parties to a real estate transaction to file the 

traditional CFIUS joint voluntary notice or a declaration filing regarding 

the transaction. 



• “Purchase”  

o The conveyance of an ownership interest in real estate in exchange 

for consideration.  

• “Lease”

o An arrangement conveying a possessory interest in real estate, 

short of ownership, to a person for a specified time and in exchange 

for consideration (subleases included).

• “Concession” 

o An arrangement, other than a purchase or lease, whereby a U.S. 

public entity grants a right to use real estate for the purpose of 

developing or operating infrastructure for a covered port. 

REAL ESTATE TRANSACTIONS

20



• “Covered real estate” includes (i) land, subsurface areas (both 

onshore and offshore) or buildings/structures; (ii) that are proximate 

to certain designated U.S. government and military facilities and 

installations.

• The regulations identify over 200 facilities and installations and 

establish certain proximity thresholds for different locations:

o the “close proximity” (generally < 1 mile) of other installations and 

facilities; 

o the “extended range” (generally < 100 miles) of certain installations and 

facilities;

o within a few designated U.S. counties; or 

o inside U.S. government offshore ranges that are within the limits of the 

territorial seas of the United States. 

COVERED REAL ESTATE

21



• The regulations use the term “covered real estate transaction” to 

describe the types of transactions involving covered real estate that 

would be subject to CFIUS’s jurisdiction. 

• To be a “covered real estate transaction,” the foreign person must 

acquire at least three of four specified property rights in covered real 

estate: 

(i) to physically access the covered real estate; 

(ii) to exclude others from physically accessing the covered real estate;

(iii) to improve or develop the covered real estate; and 

(iv) to attach fixed or immovable structures or objects to the covered real 

estate. 

COVERED REAL ESTATE TRANSACTIONS

22



• A key consideration for determining CFIUS jurisdiction over a 

transaction is whether it involves the stand-alone acquisition or lease 

of covered real estate, or the acquisition of, or investment in, a U.S. 

business. 

o A collection of assets that includes covered real estate could be a “U.S. 

business” under the regulations.

• The acquisition of a “U.S. business” under the regulations generally 

includes the transfer of employees, operations, customer contracts, 

etc. 

• Nearly all acquisitions of U.S. businesses by foreign entities are 

subject to CFIUS jurisdiction, while only certain acquisitions or leases 

of covered real estate by foreign entities are covered real estate 

transactions.

COVERED REAL ESTATE  VS.  U.S. BUSINESS

23



• The regulations define several categories of real estate transactions 

that are excluded from CFIUS’s jurisdiction:

(i)   acquisitions within an “urbanized area” or “urban cluster” of covered 

real estate;

(ii)  acquisitions of a single housing unit;

(iii) real estate leases within airports and maritime ports; and

(iv) certain transactions involving “commercial space” in multi-tenant 

buildings.

• Covered real estate transactions undertaken by certain entities from 

“Excepted Real Estate Foreign States” are also exempt from CFIUS 

review.

o The Treasury Department has initially designated Australia, Canada 

and the United Kingdom as “Excepted Real Estate Foreign States” 

under the regulations.

EXEMPTIONS FOR CERTAIN REAL ESTATE

24



The real estate regulations likely will subject certain real estate transactions to 

CFIUS jurisdiction.

REAL ESTATE – EXAMPLE TRANSACTIONS

25

Example Transactions Analysis

Purchase by non-exempt foreign entity of undeveloped real 

estate within 75 miles of a designated U.S. military facility 

for purposes of locating a data center

A covered real estate transaction

Lease by non-exempt foreign entity of offshore subsea 

drilling rights within a designated offshore U.S. military 

range

Likely a covered real estate 

transaction

Lease by exempt foreign entity of property rights within 5 

miles of a designated U.S. military facility to build 

commercial office building
Not a covered real estate transaction 

Acquisition by exempt foreign entity of a U.S. company that 

owns real estate in close proximity to sensitive U.S. military 

installations

Not a covered real estate transaction, 

but likely the acquisition of a U.S. 

business subject to CFIUS jurisdiction
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III. BUREAU OF ECONOMIC 
ANALYSIS’S (BEA) REPORTING 

REQUIREMENT



• The Bureau of Economic Analysis (BEA) is an agency of the Department of 

Commerce that compiles official U.S. economic statistics, including those 

related to foreign direct investment in the United States. 

• To assist BEA with its data collection efforts, the agency requires U.S. 

businesses that are acquired by, or receive a > 10% investment from, a 

foreign entity to complete various one-time (BE-13), quarterly (BE-605) and 

annual (BE-15) surveys.

• These surveys request summary information regarding the U.S. business, 

the foreign acquirer, the foreign investment/acquisition transaction and 

certain financial and operating information. 

• The U.S. business that was acquired or received the foreign investment is 

responsible for making the filings, though it must obtain certain information 

from the foreign entity to complete the survey. 

BEA REPORTING REQUIREMENT

27



• The applicability of some of the survey questions may be unclear in 

certain instances, but filers should use their best efforts in 

responding to the questions in an accurate and complete manner.

• The BEA reports are kept confidential and used solely to produce 

aggregate U.S. economic statistics.

• Specific information about a transaction is not shared with any other 

agency of the U.S. government

• According to BEA regulations, failure to file the surveys can result in 

civil and/or criminal penalties.

BEA REPORTING REQUIREMENT (CONT’D)

28
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IV. FINCEN’S GEOGRAPHIC 
TARGETING ORDER (GTO)
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➢The GTO is an order issued by the Treasury that requires that “Covered Businesses”

involved in “Covered Transactions” report those transactions to FinCEN by filing a FinCEN

Currency Transaction Report within 30 days of the closing.

➢The Bank Secrecy Act provides FinCEN with authority to collect such information.

➢The GTO may be in effect for 180 days, subject to renewals.

➢FinCEN’s most recent version of the GTO went into effect on November 6, 2020 and expires

on May 4, 2021.

➢Covered Businesses are required to retain records of Covered Transactions for 5 years from

the last day that the GTO is effective (including any renewals of the GTO) and make the

records available to FinCEN and any other appropriate law enforcement or regulatory

agency, upon request.

➢Covered Businesses and its officers, directors, employees, and agents may be liable for civil

or criminal penalties for failing to comply.

II. FINCEN’S GEOGRAPHIC TARGETING ORDER

A.  What is FinCEN’s Geographic Targeting Order?

B.  What is a “Covered Business?”

➢A “Covered Business” means a title insurance company and any of its subsidiaries and

agents.
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➢A “Covered Transaction” includes transactions that meet the follow criteria:
i. The transaction involves the purchase of residential real property (including

condominiums and cooperatives) by a “Legal Entity”;
ii. The purchase price is $300,000 or more;
iii. The property is located within one of several enumerated locations;
iv. The purchase is made without a bank loan or similar external financing; and
v. The purchase is made, at least in part, using currency, a cashier’s check, certified check,

traveler’s check, personal check, business check, money order form, funds transfer, or
virtual currency.

➢Legal Entities include:
• Corporations
• LLCs
• Partnerships
• Other similar business entities

➢Enumerated locations:
• Texas counties of Bexar, Tarrant, or Dallas
• Florida counties of Miami-Dade, Broward, or Palm Beach
• New York City’s Boroughs of Brooklyn, Queens, Bronx, Staten Island, or Manhattan
• California counties of San Diego, Los Angeles, San Francisco, San Mateo, or Santa Clara
• Hawaii’s city and county of Honolulu
• Nevada’s county of Clark
• Washington’s county of King
• Massachusetts’s counties of Suffolk or Middlesex
• Illinois’s county of Cook

II. FINCEN’S GEOGRAPHIC TARGETING ORDER (CONT.)

C.  What is a Covered Transaction?
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➢Covered Businesses must include the following information when reporting a Covered

Transaction:

• Information about the identity of the individual primarily responsible for representing the

Legal Entity—including the individual’s driver’s license, passport or other similar identifying

documentation as well as a description of such documentation.

• Information about the identity of the Legal Entity itself.

• Information about the identity of the Beneficial Owner(s)—including the Beneficial Owner’s

driver’s license, passport, or other similar identifying documentation and as well as a

description of such documentation.

o A “Beneficial Owner” is defined as each individual who, directly or indirectly, owns

25% or more of the equity interests of the Legal Entity purchasing the real property in

the Covered Transaction.

• Information about the Covered Transaction:

o Closing date

o Total purchase price

o Method of payment

o Address of the real property involved in the transaction

o When multiple properties are acquired in the same transaction, the purchase price of

each property

II. FINCEN’S GEOGRAPHIC TARGETING ORDER (CONT.)

D.  What Must a Covered Business Report?
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V. QUESTIONS
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