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There has been a renewed emphasis on holding individuals 

accountable for corporate misconduct.  

We have seen this across numerous federal agencies, including 

DOJ, SEC, FDIC, OCC, the Federal Reserve, and FTC.  

Notably, though, the focus almost always is on inside 

directors/officers — often involving conflicts of interest.  

High-Level Observations on D&O Liability
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Hypothetical Scenario:

“The D&O nightmare”
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Anonymous short-seller issues a report faulting management’s 

reporting and business practices relating to ESG disclosures and 

alleged greenwashing.  The report alleged off-book investments 

in non-ESG friendly investments and shell companies that did not 

actually deliver on ESG promises.  This report triggers a steep 

decline in the company’s stock price.  

What should D&Os do in this situation?

Hypothetical Scenario
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The next day the company issues a press release, quoting 

directors and officers, denying the allegations and touting the 

company’s outstanding ESG record and recognitions.  The stock 

price ticks back up, but does not reach its former high.  

What should D&Os be concerned about in this situation?

Hypothetical Scenario
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One week later, the company gets hit with a whistleblower lawsuit 

by a former employee.  The former employee claims that the 

company fired him because he complained about the company’s 

misleading ESG statements.  This lawsuit gets picked up in the 

press and on social media.  

Shareholder litigation, derivative demands, and an SEC 

investigation follow in quick succession.  

What sort of exposures do D&Os have?

Hypothetical Scenario
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1. Reputational

2. Government Investigations

3. Books and Records demands (Section 220)

4. Direct and derivative claims

5. Damages

6. Disgorgement / Clawbacks

7. Civil Money Penalties

8. Removal & Prohibition / Bar Orders

9. Legal Fees

D&O Exposures
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• What legal protections do D&Os have?

• What can D&Os do to mitigate or transfer their risk? 

• Are D&Os monolithic, or should we be talking about “D” and “O” 

separately?

• How confident should D&Os be when it comes to protections 

that govern their conduct?

• Can D&Os win on the front-end, or does vindication require 

litigation?

Overarching Questions
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Section I:

D&O Liability – First Principles
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A fiduciary is someone who has undertaken to act for and on 

behalf of another in a particular matter in circumstances which 

give rise to a relationship of trust and confidence.

D&Os owe fiduciary duties to the corporation.

Directors and Officers Are Fiduciaries
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Duty of Care: 

• Informed, deliberative decision-making based on all material 

information reasonably available

Duty of Loyalty:

• Acting (including deciding not to act) on a disinterested and 

independent basis, in good faith, with an honest belief that the action 

is in the best interests of the company and its stockholders. 

D&Os Owe Two Overarching Fiduciary Duties
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Exercising care that a reasonably prudent person in a similar 

position would use.

Caremark (Del. 1996)

• "[O]nly a sustained or systematic failure of the board to exercise 

oversight—such as an utter failure to attempt to assure a reasonable 

information and reporting system exists — will establish the lack of 

good faith that is a necessary condition to liability." 

D&Os Must Act in Good Faith
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The Business Judgment Rule protects corporate directors acting 

in good faith, ensconced in the common law and sometimes 

codified by statute.

The rule focuses on the reasonableness of the process used to 

reach a decision, and not on the ultimate outcome of that 

decision.  

• Process due care only

• Rational business purpose / irrationality is the outer limit

Business Judgment Rule

|  20



Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)

Common Law Business Judgment Rule
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The business judgment rule is a presumption that in making a business 

decision, the directors of a corporation acted on an informed basis, in 

good faith and in the honest belief that the action taken was in the best 

interests of the company. Thus, the party attacking a board decision as 

uninformed must rebut the presumption that its business judgment was 

an informed one.



Statutory Business Judgment Rule
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A member of the board of directors, or a member of any committee 

designated by the board of directors, shall, in the performance of such 

member’s duties, be fully protected in relying in good faith upon the 

records of the corporation and upon such information, opinions, reports 

or statements presented to the corporation by any of the corporation’s 

officers or employees, or committees of the board of directors …

Del. Corporation Law § 141(e) 



1. Subjecting corporate decisionmakers to liability for innocent 

mistakes deters them from assuming risks that are necessary 

for business operations.

2. Avoid second-guessing, because hindsight bias poses risks 

that a reasoned decision may look unreasonable years later 

against a background of perfect knowledge.

3. Encourage qualified people to serve as directors.

Rationale for the Business Judgment Rule
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1. Rebuttable presumption that directors acted in accord with 

their fiduciary duties.

– Some states (e.g., GA) have rebuttable presumption that the process 

used by D&Os in arriving at decisions was done in good faith and 

with the exercise of ordinary care

2. Burden on plaintiff to prove otherwise, usually by presenting 

evidence of gross negligence or motives that conflicted with 

serving shareholders’ interests.  

How the Business Judgment Rule Works
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1. Plaintiff’s allegations often neutralize the defense at the MTD 

stage by claiming that it is too fact-intensive.  

2. Sale / Merger: Fiduciary duty of care to sell for the highest 

price possible.  

• Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986)

3. Hostile takeover: Directors have an enhanced duty and must 

show their actions were necessitated by a legitimate threat to 

the corporation and were reasonable in relation to the threat 

posed in order to receive BJR protection.

• Unocal v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985)

Practical Limitations / Exceptions to BJR Protection
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1. Statutes often speak only to directors’ duties.

2. Not a guarantee – often turns on state law.

• Many states extend business judgment protections to officers (e.g., 

requiring officers to discharge their duties with ordinary care, but 

insulating them from liability unless they were grossly negligent. 

• Some state statutes speak only of protections for directors, and 

provide no BJR protection to officers.  Those states expect officers to 

have hands-on operational experience and knowledge.

• And still others leave you guessing.  

3. May depend on the industry, too. Bank officers sometimes are 

treated differently.  These cases tend to arise with failed banks

Does BJR Protection Extend to Corporate Officers?
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Section II:

D&O Exposure
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Attorney General Merrick Garland (Mar. 3, 2022)
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DOJ’s Position
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First, I’ll reiterate that the Department’s number one priority 

is individual accountability—something the Attorney 

General and I have made clear since we came back into 

government. Whether wrongdoers are on the trading floor 

or in the C-suite, we will hold those who break the law 

accountable, regardless of their position, status, or 

seniority.

Remarks by Deputy Attorney General Lisa Monaco on Corporate Criminal Enforcement (Sept. 15, 2022)



DOJ’s Position
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In the last year, the Department of Justice has secured 

notable trial victories, including convictions of the founder 

and chief operating officer of Theranos; convictions of J.P. 

Morgan traders for commodities manipulation; the 

conviction of a managing director at Goldman Sachs for 

bribery; and the first-ever conviction of a pharmaceutical 

CEO for unlawful distribution of controlled substances.

Remarks by Deputy Attorney General Lisa Monaco on Corporate Criminal Enforcement (Sept. 15, 2022)



DOJ’s Position
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Despite those steps forward, we cannot ignore the data 

showing overall decline in corporate criminal prosecutions 

over the last decade. We need to do more and move 

faster. So, starting today, we will take steps to empower 

our prosecutors, to clear impediments in their way, and to 

expedite our investigations of individuals.

Remarks by Deputy Attorney General Lisa Monaco on Corporate Criminal Enforcement (Sept. 15, 2022)



Monaco Memo (October 2021) hearkens back to 2015 Yates 

Memo, in that it requires companies to provide information 

about all individuals involved in or responsible for the 

purported misconduct.

Yates Memo required companies seeking leniency in charging 

negotiations with DOJ to identify and provide evidence against 

individuals who committed the criminal acts for which the 

company was being investigated. 

DOJ – From Yates to Monaco
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Remarks by Assistant A.G. Kenneth Polite (Sept. 16, 2022)

1. Chief Compliance Officer (CCO) and CEO certifications in play 

for Criminal Division corporate resolutions.  Focus is on 

compliance program design and efficacy.

2. Shifting burden of corporate financial penalties away from 

shareholders onto those more directly responsible.  Focus is 

on executive compensation

Emphasis on Compliance and Wrongdoers
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SEC’s Enforcement Manual
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Interest in holding the individual accountable. 

The Commission assesses the societal interest in holding 

the cooperating individual fully accountable for his or her 

misconduct by considering, among other things, severity; 

culpability; diligence; efforts to remediate; and sanctions 

imposed by other authorities.



SEC’s Position
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The Securities and Exchange Commission today 

announced that it filed 434 new enforcement actions in 

fiscal year 2021, representing a 7 percent increase over 

the prior year. Seventy percent of these new or "stand-

alone" actions involved at least one individual defendant or 

respondent. The new actions spanned the entire securities 

waterfront …

SEC Press Release (Nov. 18, 2021) 



SEC’s Position
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Holding Individuals Accountable

Charged corporate executives and other players, including 

the former CEO and Chairman of Wells Fargo and the 

former head of Wells Fargo’s Community Bank; the 

founder and former CEO of alternative fuel truck 

manufacturing company Nikola; the former CEO and CFO 

of WageWorks; and the former CEO and CFO of FTE 

Networks.

Obtained bars from serving as public company officers or 

directors against numerous individuals …

SEC Press Release (Nov. 18, 2021) 



SEC’s Position
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Enforcement:  

• Prudential bank regulators like the Federal Reserve Board, FDIC, and 

OCC are vigorously pursuing civil money penalties, and sometimes 

bar orders, from current and former bank officers and directors.  

Professional Liability / Failed Bank:  

• With bank failures being few and far between, there have been 

relatively few cases against bank D&Os seeking to hold them 

accountable for grossly negligent lending decisions.

Prudential Bank Regulators Take a Similar Approach
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Derivative:  

• Action brought by shareholder in name of corporation

• Often arises from takeovers, sales, and other transactions; disclosure 

and reporting obligations; communications and dealings with their 

company’s shareholders; offering or issuance of securities or bonds; 

executive compensation decisions; and allegedly self-interested 

transactions

• Shareholder must make a demand (or allege demand futility)

Shareholder Litigation
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Direct / Michigan Supreme Court:  

Legislature did not abrogate common law fiduciary duties that corporate 

directors owe to shareholders

In a challenge to validity and fairness of merger (cash-out merger or 

sale), where there is a direct injury to shareholder and the remedy flows 

directly to the shareholder, there is no requirement to proceed in a 

derivative fashion.

• Murphy v. Inman (Mich. Apr. 5, 2022)

Shareholder Litigation
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Section III:

Mitigating Personal Liability
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Section 145(a) of the Del. Code

• Indemnification covers expenses, including attorney’s fees, 

judgments, fines, and amounts paid in settlement

• Requirements to qualify for indemnification: 

• “By reason of the fact that person is or was a director, officer, 

employee or agent”

• Acted in “good faith” and in a manner the person reasonably 

believed to be in or not opposed to the best interests of the 

corporation

• No reason to believe conduct was unlawful

Indemnification
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• Regulators forbid individuals from accepting indemnification for 

fines or other monetary penalties.

• Corporation may refuse to honor its obligation, which may 

necessitate litigation.

• Fees on fees 

Limitations on Indemnification
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Section 145(e) of the Del. Code

• Advancement covers expenses, including attorney’s fees, incurred in 

defending any civil, criminal, administrative, or investigative action

• Requirements to qualify for advancement: 

• Discretionary decision by the Board

• Requires written undertaking by D&O avowing good faith and agreement to 

repay funds if later determined not to be entitled to indemnification

Advancement
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• Corporation has no obligation to advance funds

• Corporation may stop advancing funds at any time

• Corporation may refuse to honor its obligation to advance 

funds, after costs have already been incurred

• Litigation may be necessary

• Fees on fees

Limitations on Advancement
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Side A coverage

• Exclusively for D&Os (cannot be tapped by corporation)

• Provides first dollar coverage for defense costs and 

settlements for claims asserted against D&Os whose costs 

are not indemnified or advanced by the corporation

Side B coverage

• Covers indemnified losses of D&Os

• Reimburses the company for legal costs incurred due to its indemnity 

obligations (once retention exceeded)

D&O Insurance Basics
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• Requires “claim” during policy period

• “Written demand for monetary or non-monetary relief” 

• May expressly include investigations, subpoenas, etc.

• Claims with factual “nexus” typically treated as one “related” claim (for 

notice, limits, retentions, etc.)

• Requires “wrongful act” alleged

• Requires act in insured “capacity”

Triggering D&O Coverage – Covered Claims
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Notice of Claim

• Generally required during policy period (or soon after)

• Important to secure coverage for future related claims

• Unique challenges for unknown/sealed claims

Notice of Circumstance

• Option to give notice of “circumstance” that may later result in claim.  

If such claim later arises, claim is treated as having been “made” 

when notice was given.

Triggering D&O Coverage – Timely Notice
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• Conduct (fraud, dishonesty, illegal profit)

• Generally requires “final adjudication”

• Insured-vs.-Insured

• May carve out (1) derivative suits, (2) trustee/FDIC, (3) prior insureds, 

(4) whistleblower.  May limit to entity-vs.-insured

• Prior knowledge (and warranty letters)

• Fines and penalties

• Other: Regulatory, professional services, bodily injury, property 

damage, etc.

Key D&O Coverage Exclusions
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D&O Tower Structure

• Side A/B/C/ coverage

• Side A-only coverage (including DIC coverage)

• Appropriate limits

Defense Costs and Settlement

• Choice of counsel; “reasonable” rates

• Consent to settlement

Other D&O Insurance Considerations
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Delaware corporations may include in their certificates of 

incorporation an exculpation provision for the benefit of directors.

Exculpation provisions eliminate personal liability to the 

corporation for breaches of the duty of care, but not for, among 

other things, breaches of the duty of loyalty.  Del. Corporation 

Law § 102(b)(7).

Exculpation
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1. Ensure corporate bylaws provide for indemnification to the 

fullest extent permitted by law

2. Craft corporate policy on advancement

3. D&O insurance

Best Practices to Protect D&Os – Financial
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1. Establish robust and defensible compliance program, with 

board reporting

2. Strong board packages

3. Well-documented board reporting showing board engagement

4. Careful handling of potential conflicts of interest 

Best Practices to Protect D&Os – Substantive
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1. Attorney-Client Privilege and Attorney Work Product – mitigate 

risk of waiver

A. Company

B. Carrier

2. Do you have a common interest?  It depends (and carriers 

present unique considerations).  Document it.

Best Practices to Protect D&Os – Privilege
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Steve Cady
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Steve Cady, a partner at Williams & Connolly LLP, is a 

trial lawyer who represents individuals and companies in 

complex civil matters and government investigations.  He 

has litigated dozens of cases in federal and state courts 

around the country, and has served as first-chair trial 

counsel in numerous matters.  He focuses primarily on 

matters relating to health care, technology, financial 

services, and national security.



Dan Wolf
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Dan Wolf, a partner at Gilbert LLP, litigates in both state 

and federal court on behalf of policyholders seeking 

recovery under directors and officers, professional liability, 

fiduciary liability, commercial general liability, title, and 

other lines of insurance. Dan also advises clients 

regarding risk management and insurance recovery 

strategies that extend beyond litigation. Dan’s practice 

includes representation of corporations, individuals, and 

post-bankruptcy trusts.
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Ryan Scarborough, a partner at Williams & Connolly 

LLP, chairs the firm’s D&O Liability Practice Group. Ryan 

frequently defends financial institutions, law firms, 

corporations, and their directors and officers who are 

under investigation or find themselves facing litigation 

from government authorities, regulators, consumers, 

shareholders, and competitors. His cases often involve 

whistleblowers and disgruntled former employees.  Ryan 

is ranked by Benchmark Litigation and Chambers and has 

been recognized by The Legal 500, which describes him 

as an “[o]utstanding attorney and strategic thinker” and 

praises him for his “calming approach.”


