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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted.

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the

printer icon.
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I. Overview of Controlled Group Liability

II. Successor Liability

III. PBGC v. Findlay Industries

IV. Considerations for Risk Mitigation
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Overview of Controlled Group Liability

• Significance of a controlled group

• Trade or business

• Types of controlled groups

• Identifying the controlled group
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Significance of the Controlled Group

• Generally, a controlled group is one or more trades or businesses 
under common control with the plan sponsor

• Controlled group members have joint and several liability for 
pension obligations

• Single-employer plans:  minimum funding contributions, unfunded benefit 
liabilities

• Multiemployer plans: withdrawal liability

• Both: PBGC Insurance Premiums

• Example: Company A is in the same controlled group as Company B, and 
Company A sponsors a single-employer defined benefit pension plan.  
Although Company A typically makes the funding contributions, Company 
B is also obligated and may be sued to collect unpaid contributions.
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Significance of the Controlled Group

• Compliance – Many rules need to be applied with reference to the 
entire controlled group, not just a single entity, for example:

• IRS benefit limits

• Recognition of service

• Coverage testing

• Reportable events to PBGC

• Severance
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Trade or Business

• The controlled group rules are applicable to entities engaged in a
“trade or business”.

• Historically, a “trade or business” meant:

• An entity was engaged in an activity with the primary purpose of income or
profit, and

• The entity conducted that activity with continuity and regularity.

• A passive investor does not engage in a trade or business,
generally.

• Exceptions include: Sun Capital (“investment plus”) and PBGC v. Findlay
(leasing property to a controlled group member)

• Must analyze on a case-by-case basis
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New Development - “Investment Plus” 

• Some investors have been found to engage in a “trade or business” 
when they take action beyond just being a passive investor.

• This has been called the “investment plus” standard.

• Some relevant factors:

• Investor could make personnel decisions at the entity

• Investor had wide-ranging managerial authority
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Types of Controlled Groups

• A Parent-Subsidiary group

• A Brother-Sister group

• A Combination of Parent-Subsidiary and Brother-Sister group
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Parent – Subsidiary Group

• Generally, to establish a Parent-Subsidiary controlled group, one
entity (the “Parent”) must own at least 80% of the other entity (the
“Subsidiary”)

• Corporations:  80% of the total voting power of all classes of stock, or 80%
or the total value of all classes of stock.

• Similar rules apply for other legal entities:  trusts, estates, partnerships,
etc.
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Parent – Subsidiary Group (example)

• Result: Company D is the common parent of a controlled group consisting
of D, E, and F.

Company D 

Company E Company F 

80% of voting 80% of value 
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Brother – Sister Group

• To establish a Brother-Sister controlled group, five or fewer 
persons (individuals, estates, or trusts) together must:

• Own 80% or more of each member of the controlled group

• Have more than 50% ownership, when only counting up to each person’s 
ownership in ALL controlled group members 
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Brother – Sister Group (example)

• Example 1: (Persons 1, 2, and 3 are unrelated).

• The total ownership is over 80% (90%) for Y and Z

• The total “common” ownership exceeds 50% (55%)

• Result:  Y and Z are in a brother-sister controlled group.
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Brother – Sister Group (example 2)

• Example 2: (Person 1 and Person 2 are unrelated)

• The total ownership is over 80% (100%) for Y and Z

• The total “common” ownership does not exceed 50% (2%)

• Result:  Y and Z are not in a brother-sister controlled group.
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Combined Controlled Group

• A combination of parent-subsidiary and brother-sister groups:

• If the parent is part of the brother-sister group, it forms a “combined
group” with all members (including the subsidiary).

• For example: Company A and Company B are in a brother-sister
controlled group.  Subsidiary C is 100% owned by Company B.
This makes Company B the parent of subsidiary C, and puts A, B,
and C into a combined group under common control.
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Determining the Controlled Group

• This is based upon the ownership structure.

• Corporations: Who possesses the voting power of all classes of stock?  Who
owns the value of all classes of stock?

• Trust / Estate:  Who has an actuarial interest in the trust/estate?

• Partnership:  Who has a profits interest in the partnership?  Who has a
capital interest?

• Sole Proprietorship:  The sole proprietor.

• By reviewing who owns these interests, you can determine whether
a controlled group exists with another entity.  However ... you need
to also be aware of potential “constructive” ownership.
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Ownership Attribution Rules

• The Treasury Regulations have rules regarding “constructive”
ownership:

• Stock Options – can be deemed to own the underlying share

• Deemed Holdings – if an ownership interest is held by a trust, estate,
corporation, or partnership, that ownership can be attributed to the
individual (beneficiary / shareholder / partner), proportionately

• Spouse Ownership – generally deemed to own spouse’s holdings, but with
specific exceptions

• Child Ownership – parents deemed to hold child’s interest if under 21
(special rules also apply for over 21)

• Certain stock disregarded (treasury stock, for example).
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Summary – Controlled Group Rules

• The controlled group rules can expose entities to significant
liabilities (sometimes inadvertently), and are required to follow
Code requirements.

• If the ownership structure creates a (1) parent-subsidiary
relationship, a (2) brother-sister relationship, or a (3) combined
group relationship, then a controlled group exists.

• Must be aware of the special ownership determination rules

• Must be a “trade or business”

• Keeping track of the controlled group membership can help avoid
any unplanned results (or potential malpractice allegations).



Successor Liability
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Successor Liability-Federal Common Law

• General rule: The purchaser of the assets is not liable for the 
debts and liabilities of the seller

• General exceptions:
• Express or implied assumption of liability

• Sale amounts to a merger, consolidation, or similar restructuring of two 
companies

• The purchasing company is a ‘mere continuation’ of the seller

• The sale constituted a fraudulent transfer
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Successor Liability—ERISA

• Successor liability under ERISA might apply if
• (1) the successor had notice of the claim before the acquisition; and 

• (2) there was substantial continuity of operations before and after the 
sale.

• Successor liability is an equitable doctrine—balance policies under 
ERISA with the potential benefits from corporate transactions.
• ERISA’s central policy is to protect participants and beneficiaries; for 

multiemployer plans, MPPAA provides for withdrawal liability to protect 
pension plans when employers withdraw

• Equitable considerations include whether the predecessor is able to satisfy 
the liability

• Fact-intensive, totality-of-the-circumstances analysis
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Successor Liability-Notice

• Actual notice is not required; constructive/implied notice is sufficient.  
Heavenly Hana LLC v. Hotel Union & Hotel Industry of Hawaii, 891 F.3d 
839 (9th Cir. 2018)

• Constructive notice means a purchaser is deemed to have notice of facts that it would 
have known if it had used reasonable care and diligence

• Constructive notice arising when, e.g., there is knowledge of union workforce, access 
to financial statements, disclosure of participation in a pension plan

• Notice of contingent withdrawal liability is sufficient

• Tsareff v. Manweb Services, Inc., 794 F.3d 841 (7th Cir. 2015) 

• Purpose of notice requirement is to allow for the successor to negotiate an 
adjusted purchase price or indemnity provision to account for the liability
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Successor Liability-Continuity of Operations

• Continuity of workforce and job positions

• Chicago Truck Drivers, Helpers & Warehouse Workers Union (Indep.) Pension 
Fund v. Tasemkin, Inc.—look at buyer’s workforce; compare with Manweb’s rejection 
of “big buyer” loophole

• Continuity of management

• Same customers

• Same products

• Use of seller’s personal and real property (e.g., equipment, machinery, 
storefront)

• Assumption of work in progress

• Use of same vendors/suppliers

• Continuity of intangibles (e.g., name, logo, telephone numbers, website)
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Successor Liability Examples-Multiemployer

• Central States, Southeast v. Sidney Insulation, Inc., 235 
F.Supp.3d 1044 (N.D. Ill. 2017) (on appeal to the 7th Cir)

• Indiana Electrical Workers Pension Benefit Fund v. ManWeb
Services, Inc, 884 F.3d 770 (7th Cir. 2018)

• Heavenly Hana LLC v. Hotel Union & Hotel Industry of 
Hawaii Pension Plan, 891 F.3d 839 (9th Cir. 2018)
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Successor liability-PBGC v. Findlay

• 2018 Sixth Circuit decision
• Leasing property to a controlled group member constitutes a

trade or business

• Companies that ended up with Findlay’s assets hired
many of the employees, used one of the plants and
equipment, sold to the largest customer.
• Companies owned by one of Findlay’s owners/son of

Findlay’s founder.
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Successor Liability-PBGC v. Findlay

• Court found application of successor liability is 
appropriate
• Focused on ERISA’s policy that PBGC enforces employers’ promises to 

their employees

• Cited the law relating to multiemployer plans in the 7th

and 9th Circuits
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Successor Liability after PBGC v. Findlay

• Successor liability can apply when the sale is not
conducted at arms’-length.
• The court noted that it is “reluctant to impose successor liability to

reorganizations of failing businesses,” but would not sanction “demand
judicial approval of deals that are not above board.”

• Purchasers already employ risk mitigation strategies

• Limited law outside of the 6th, 7th, and 9th Circuits



Considerations for Risk Mitigation
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Initial Considerations

• Determine the type of transaction (e.g., stock, asset, JV, etc.) 
• Are the entities involved private or public?

• Will there be direct negotiations or is a bidding process involved?

• Perform a full controlled group analysis as soon as possible
• Understand your client’s current controlled group arrangement and the 

anticipated one after closing (for Buyer and Seller)

• Review Target’s controlled group arrangement

• Investigate history of Target
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Controlled Group Considerations

• Are there any entities that could qualify as “trades or businesses”?

• Will there be, or has there been, an affiliated services group?

• Is there “constructive” ownership through attribution?

• Have you identified the “ERISA Affiliates”?

• Are there non-U.S. controlled group members?

• Are private equity funds involved?
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Due Diligence in Asset Deals

• Avoid the temptation to skip or minimize due diligence based on
the theory that you are not assuming the plans

• Remember, as evidenced by Findlay, courts have been willing to
extend the common law of successor liability to new fact patterns
• PBGC is likely to pursue similar positions

• Multiemployer plans pursue for withdrawal liability

• Consider whether you will be “continuing operations” or “have
knowledge of obligations”

• Successor liability has been found in the context of other employee
benefit plans
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Due Diligence Considerations

• Determine what benefit plans / arrangements exist for which there
may be successor liability, such as:
• Single employer defined benefit plans

• Multiemployer plans / collective bargaining agreements (“CBAs”)

• Don’t forget the other types of benefit plans, such as:
• Health and welfare benefits (e.g., COBRA, collectively-bargained retiree

medical, 105(h), unanticipated MEWAs, HIPAA, etc.)

• Employment / severance agreements

• Deferred compensation plans

• Identify which benefit liabilities are “joint and several” liabilities
(i.e., applying to plan sponsor / contributing employer and each
member of its controlled group)
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Due Diligence Considerations

• Defined benefit pension plans:
• Review actuarial reports and assumptions / methodologies

• What is the level of underfunding, if any, on a termination basis?

• Are estimates of withdrawal liability for the Seller company (or ERISA
Affiliate) known?

• Has a full or partial withdrawal already occurred?

• Are there any prior plans for which residual liabilities may arise (e.g.,
terminated, merged, etc.)?

• Are there, or have there been, any PBGC, IRS, DOL claims, etc.

• Other benefit plans (e.g., health & welfare, etc.)
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Agreement Considerations

• Are defined terms inclusive (e.g., ERISA Affiliate, Benefit Plan,
etc.)?

• In an asset deal, is the list of assumed / excluded liabilities
sufficient?

• Are the representations sufficient (e.g., compliance, funding,
claims, etc.)?

• Should you accept representations with a knowledge and/or
materiality qualifier?

• Does indemnification survive until the expiration of the statutory
period of limitations applicable to the underlying claim?
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Agreement Considerations

• Will there be an acceleration of benefits (e.g., vesting, funding,
delivery, etc.)?

• Are disclosure schedules anticipated?
• Facts disclosed on a disclosure schedule can effectively negate the

representation

• Consider r situations where disclosure schedules may not be provided until
late in the negotiations or close to signing

• Should there be a purchase price reduction / escrow / holdback
required?

• Should Section 4204 be utilized to avoid Seller’s withdrawal
liability in an asset deal (if multiemployer plan(s) are involved)?
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Representations & Warranties 
Insurance

• Insurance providing coverage for losses that arise out of the breach
of representations & warranties made in an Agreement

• Has grown in popularity

• Minimizes successor liability risk

• Need to determine if the deductible and exclusions make it a viable
solution to proceed with a deal where concerns have arisen due to
discoveries during due diligence

• Insurer’s counsel usually conducts its own due diligence and
reviews the language in the representations.
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Thank You

Mark Carolan

Groom Law Group

mcarolan@groom.com

Lisa Rhein Carrasco

Smith, Gambrell & Russell

lcarrasco@sgrlaw.com

Katherine B. Kohn

Groom Law Group

kkohn@groom.com
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