
Construction Remedies: Replevin Actions vs. 
Liquidated Damages
Evaluating Differences in Jurisdiction, Costs and Recovery

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, FEBRUARY 9, 2022

Presenting a live 90-minute webinar with interactive Q&A

Craig H. O'Neill, Partner, White and Williams LLP, Philadelphia

Patrick A. Tighe, Attorney, Snell & Wilmer LLP, Phoenix



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please complete 
the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


CONSTRUCTION REMEDIES:  REPLEVIN ACTIONS 
EVALUATING DIFFERENCES IN JURISDICTION, COSTS AND RECOVERY

Craig H. O’Neill
White and Williams LLP
oneillc@whiteandwilliams.com



 Replevin actions generally

 Why file a replevin action?

 Jurisdiction / Process / Writs of Seizure / Bonds

 Defenses to a replevin action

 Other relief

 Best practices 

OVERVIEW



REPLEVIN ACTIONS:  WHAT ARE THEY?

 Replevin is a procedure whereby improperly or unlawfully seized goods may be 
provisionally restored to the rightful possessor 

 “The purpose for an action in replevin is to regain possession of goods and to recover 
damages for their retention, which is the result of an illegal act by the defendant.”
-- Houk v. Mitchell, 2014 Pa. Dist. & Cnty. Dec. LEXIS 1083, *15 (Lawrence Cty. 2013)

 Historically, replevin has been undertaken to regain possession of goods and chattels –
therefore, money is typically not recoverable in a replevin action (must be easily 
susceptible to ready and positive identification)
– Commonwealth v. Dean, 369 A.2d 423 (Pa. Super. 1976)



REPLEVIN STATUTES / COURT RULES

 Fuentes v. Shevin, 407 U.S. 67, 96 (1972)
– “… Pennsylvania prejudgment replevin provisions work a deprivation of property without due process of 

law insofar as they deny the right to a prior opportunity to be heard before chattels are taken from their 
possessor.”

 Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974)
– Upheld Louisiana system of ex parte prejudgment seizure of property, which had four attributes:
1. Judicial supervision, requiring prior petition and allowance for issuance of the ex parte writ of seizure; 
2. Specific limited statutory grounds for issuance of the writ of seizure;
3. An immediate hearing following the seizure upon the sole issue of the existence of the grounds; and
4. Damages in favor of the defendant for wrongful seizure.

 Many states revamped procedural rules to comply with Fuentesand Mitchell



TWO COMPONENTS

 Determination of rightful 
possession

 No bond required

 Essentially a declaratory judgment 
action

 Prejudgment seizure of property

 Requires posting of bond

 Two types:

– Seizure after notice and hearing 
(Fuentes)

– Seizure ex parte on allowance by the 
Court (Mitchell)



CONSTRUCTION DEFAULTS 

 Construction defaults often require 
specific remedies

 Supply chain issues call for creative 
approaches

 Custom made materials may be difficult 
to replace



EXAMPLE

 Subcontractor default 
terminated 

 Walks off the jobsite with critical 
project materials

 Materials not easily replaceable

 Time is of the essence 



JURISDICTION:  WHERE TO FILE?

 Federal vs. State Court

 Specific Jurisdiction (rapidly 
expanding)

 General Jurisdiction (narrow 
class of defendants)



JURISDICTION (CONT.)

 Ford Motor Company v. Montana Eighth Judicial Circuit Court,  141 S.Ct. 
1017, 1024 (2021)
– Specific Jurisdiction:  For a state court to exercise specific jurisdiction, there must 

be an affiliation between the forum state and the underlying case or 
controversy

– General Jurisdiction:  Extends to all claims brought against a foreign corporation; 
the claims “need not relate to the forum State or the defendant’s activity there.”  
However, there must be “continuous corporate operations within a state [that 
are] so substantial and of such a nature as to justify suit against it on causes of 
action arising from dealings entirely distinct from those activities.”  



JURISDICTION (CONT.)

 Mallory v. Norfolk Southern Railway Co., 2021 Pa. Lexis 4318 (2021)
– Held that Pennsylvania’s “scheme of conditioning the privilege of doing business 

in the Commonwealth on the submission of the foreign corporation to general 
jurisdiction in Pennsylvania courts strips foreign corporations of the due process 
safeguards guaranteed” by the U.S. Constitution 

– Pennsylvania joined the majority ofcourts in sister states holding that 
registration alone is not sufficient for general jurisdiction

• See, e.g., Aybar v. Aybar, 37 N.Y.3d 274 (NY Ct. App. 2021) (rejecting a “registration is 
consent” argument)



WHERE TO FILE?

 Check the Statute
– An action of replevin shall be brought in a county in which a civil action may be brought 

or in the count in which the property to be replevied is found.  Pa. R. Civ. P. 1072

 Best Option:  file the replevin action in the jurisdiction where the improperly 
seized materials are being held if possible 

 Alternative Option:  if location of the materials is unknown or not an option, 
file the action in the jurisdiction where the project is located (most States 
permit transfer of judgment to county where property is located) 



REQUIREMENTS OF A REPLEVIN ACTION

Party bringing replevin action typically must prove:

1. Superior right to possession (not necessary to be title holder)

2. Taking or detention of the property by the defendant

3. Demand for possession



THE COMPLAINT

 Description of the Property 

 Property Value

 Property Location (if known)

 Material Facts Upon Which the 
Claim Is Based

This  Photo by Unknown Author i s licensed under CC BY-SA

https://www.thebluediamondgallery.com/typewriter/c/complaint.html
https://creativecommons.org/licenses/by-sa/3.0/


POTENTIAL ROADBLOCKS

• Evidence of Payment

• Materials Still in Fabrication / 
Held By Third Party Vendor

• Risk of Loss 
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Procedural Flowchart – Replevin with Notice
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Procedural Flowchart – Replevin without Notice
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• Verified complaint or affidavit for replevin application

• Prior written demand on defendant
• Demons tra tes  tha t the property was  wrongfully deta ined by defendant 

• Notices  
• Some juris dictions  require notices  in both Englis h and Spanis h

Other Procedural Requirements

22
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• The s tandard for this  hearing depends  on the juris diction

• Often are required to s how the “probable validity” of the replevin claim
• Does  the party s eeking the writ of replevin s a tis fy the s ta tutory requirements ?
• Are there any defens es  tha t defea t or s how tha t the party does  not have a  va lid replevin 

cla im?

• If probable caus e found, the writ will is s ue (with notice) or the is s uance of the 
writ will be confirmed (without notice)

• If no probable caus e, the writ will be denied (with notice) or quas hed (without 
notice) and the property will be returned to defendant 

Probable Caus e Hearings

23
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• Order commanding a s heriff's  office to repos s es s  pers onal property

• Mus t s pecifically des cribe the property to be s eized 
‐ Provide identifica tion numbers , VIN, etc.

• Mus t s pecifically des cribe where the property is  or may be located

Writs  of Seizure /  Writs  of Replevin

24
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Bonds

25

• Bonds  are often required to obtain a writ of replevin, whether with or without 
notice, or for the Sheriff’s  office to execute a writ of replevin

• Bond amount 
• Often bas ed on the “actua l va lue” of the property
• What is  “actua l va lue”?

- Fair market value?
- Wholesale  value?

• Could forfeit bond if the plaintiff fails  to pros ecute the action without delay
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Redelivery Bonds

26

• Some juris dictions  permit defendants  to pos t “redelivery bonds ”
• The bond amount is  often bas ed on the actua l va lue of the property as  s ta ted in the 

pla intiff’s  a ffidavit/ application for replevin

• Requires  Sherriff’s  Office to redeliver the property to defendant on the condition 
that defendant will return the property to plaintiff if plaintiff prevails

• Requires  defendant to pay various  damages , including a ttorneys ’ fees , if the pla intiff 
preva ils
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• Superior right to pos s es s ion /  property not wrongfully withheld 

• Failure to follow procedural or s tatutory proces s

• Bond defects
• See Ayer v. General Dynamics  Corp., 625 P.2d 913 (Ariz. App. 1980) (party wrongfully 

s ought to circumvent replevin bond amount by s eeking a  TRO and pos ting only a  $100 
cas h bond for an a ircra ft)

Defens es  to Replevin Actions

27
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Beck v. Hy-Tech Performance, Inc., 340 P.3d 433(Ariz. App. 2015)
• Plaintiffs  left their luxury vehicle with a body s hop for repairs
• Plaintiffs  agreed to pay certain charges but a “good-faith dis pute” aros e about 

the payment of other charges
• Court found that the plaintiffs  were not entitled to writ of replevin becaus e:

• The body s hop had a  va lid garage lien for the work performed;
• The body s hop did not los e the lien by charging more than the agreed amount becaus e the 

pla intiff did not s how bad fa ith or an intent to defraud; and
• Becaus e the body s hop had a  va lid garage lien, the court found tha t the body s hop was  

entitled to reta in pos s es s ion of the vehicle

Liens  & The Right to Pos s es s ion
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Mazama Timber Products  v. Taylor, 399 P.2d 26 (Or. 1965)
• Affirming verdict in favor of plaintiff on replevin claim
• Plaintiff did not need to make a formal demand for the return of the tractor 

trailer as  defendant withheld property bas ed on repairman’s  lien
• Found s ufficient evidence s upported that the repairman’s  lien was  invalid 

becaus e the lien was  bas ed upon work not reques ted by the plaintiff

Liens  & The Right to Pos s es s ion



© 2022 Sne ll & Wilmer L.L.P. All rights  res erve d.

• Some juris dictions  permit parties  to recover their attorneys ’ fees  when s eeking 
the writ of replevin

• To deter wrongful replevin actions , defendants  can recover attorneys ’ fees  if the 
writ is  quas hed, not granted, or wrongfully s ought

• Some juris dictions  require pleading attorneys ’ fees  in the underlying complaint

Attorneys ’ Fees

30



OTHER RELIEF

•Commonwealth ex rel. Anderson v. Fid. & Deposit Co., 811 A.2d 1040 
(Pa. Super. 2001) (plaintiff may only recover money damages as a 
secondary remedy if recovering subject property is impracticable)

Money damages

•May be awarded upon judgment if pled.  Pa. R. Civ. P. 1085

Special damages 

•May be recoverable but check governing statute

Attorneys’ fees:  

Not mutually exclusive from breach of contract actions



INJUNCTIVE RELIEF / TEMPORARY RESTRAINING ORDERS

 Inverse of a replevin action

 Goal is to prevent the defendant 
from acting in a manner that 
would affect the rights to 
property



TRO REQUIREMENTS

 Bimbo Bakers USA, Inc. v. Botticella, 613 F.3d 102, 109 (3d Cir. 2010)
1. Likelihood of success on the merits;
2. Plaintiff will suffer irreparable harm if the injunction/TRO is denied;
3. Granting relief will not result in even greater harm to the non-moving party; 

and
4. The public interest favors such relief.



LIKELIHOOD OF SUCCESS ON THE MERITS

 Plaintiff has burden of proof 

 Standard is significantly lower than proof of clear establishment of a 
legal right

 Purpose is to show that the court should maintain the status quo until 
a final verdict can be rendered on the merits



IMMEDIATE AND IRREPARABLE HARM

 No adequate remedy at law

 Losses that cannot adequately be remedied by money judgment

 Damages difficult or impossible to quantify



RELIEF WILL NOT CAUSE HARM AND BALANCING
OF THE EQUITIES OF HARDSHIP

 These two requirements often decided together

 Court balances the plaintiff’s need for protection against any harm that 
reasonably may fall upon the defendants

 Courts typically are guided by whether the relief sought would create 
simply a monetary disadvantage of a less compensable hardship or loss



CASE EXAMPLES

 P.R. Wire Prods. v. Countryside Dev., 2015 U.S. Dist. Lexis 23765 (U.S. Dist. 
Virgin Islands 2015) (seller of construction equipment brought replevin 
action and TRO to recover Bobcat and Skytrak improperly retained by 
subcontractor)

 Danieli & C. Officine Meccaniche S.P.A. v. Morgan Constr. Co., 190 F. Supp. 2d 
148 (U.S. Dist. Mass. 2002) (steel mill owner brought replevin action against 
supplier of steel mill equipment and component parts)

 Morgan v. Goddard, 239 Mich. 174 (Mich. 1927) (denied subcontractor’s 
replevin action where prime contract prohibited the removal of any 
materials from the project)
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• Filing the Complaint and Replevin Application 
• Send s omeone knowledgeable to the Clerk’s  Office
• If s eeking writ of replevin without notice, have a ll of your papers  ready for filing 

- Including the proposed order, proposed writ, proposed bond, wiring logis tics  for bond, and 
notices

• Logis tics  for Seizing the Property
• How will it be s eized?  What equipment is  neces s ary?
• Will the Sheriff repos s es s , or will the client need to hire s omeone?
• Where will you s tore the property once repos s es s ed?
• Timing of Seizure?

Bes t Practices  /  Tips
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• Abs ent s ettlement, mus t be prepared to litigate until a judgment on the merits

Schoolhous e Educational Aids , Inc. v. Haag, 699 P.2d 1318, 1320-21 (Ariz. App. 1985)

Bes t Practices  /  Tips

Because of the e xtraordinary nature of the iss ua nce of a writ of re plevin, general la w has held
that where a plaintiff ha s bee n put in pos se ss ion of property under a writ, he cannot esca pe
liability to the de fenda nt by volunta rily dismiss ing his action. The reason give n by the
authorities is that after the prope rty ha s bee n se ize d a nd de live re d to pla intiff, the defe ndant
has the right on a pplication to the court to s ecure a n inquiry into the validity of plaintiff's claim
and a determination of his right to the prope rty taken from his pos se s sion. By failure to
prosec ute, plaintiff should not deprive defe ndant of his right to e sta blis h title and right to
pos ses sion a nd obta in a judgment for return of the prope rty or its va lue a nd damages for the
taking and withholding of the prope rty. Doing this make s good sense beca us e if the rule we re
otherwise, a plaint iff under cover of lega l proce ss by use of the writ of replevin could pe rpetrate
a fraud on the law a nd be a llowe d to keep the property taken from the pos se ss ion of the
defendant at the beginning of the suit without proving the allegations of his complaint.
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Ques tions  or Comments ?
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Patrick A. Tighe
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© 2022 Snell & Wilmer L.L.P. All rights  res erved. The purpos e of 
this  pres entation is  to provide information on current topics  of 
general interes t and nothing herein s hall be cons trued to create, 
offer, or memorialize the exis tence of an attorney-client 
relations hip. The content s hould not be cons idered legal advice 
or opinion, becaus e it may not apply to the s pecific facts  of a 
particular matter. As  guidance in areas  is  cons tantly changing 
and evolving, you s hould cons ider checking for updated 
guidance, or cons ult with legal couns el, before making any 
decis ions. The material in this  pres entation may not be 
reproduced, dis tributed, trans mitted, cached or otherwis e us ed, 
except with the expres s  written cons ent of Snell & Wilmer.

Thank you
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