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Agenda 

1. Overview 

• Standard Form Agreements 
• International Work 
• Common Issues 

2. Key Provisions 

• Scope of Services 
• Limitation of Liability 
• Indemnification 
• Insurance 
• Intellectual Property 
• Assignment 
• Third-Party Beneficiaries 
• Payment 
• Termination 
• Dispute Resolution 
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Part 1: Overview 



Standard Form Agreements 

•  American Institute of Architects (AIA): 

– Most popular construction form contracts 
 

– Revised numerous documents in 2017 
o B101 – SFOA between O/A 
o B102 – SFOA between O/A without predefined scope 
o B103 – SFOA between O/A for a complex project 
o B104 – S Abbreviated FOA between O/A (formerly titled for 

limited scope) 
o B105 – S Short FOA between O/A (formerly titled for 

residential or small commercial project) 
o A201 – General Conditions (incorporated by reference)  

 

– Generally favor design professionals 
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Standard Form Agreements 

•  ConsensusDocs: 

– Consensus Construction Documents 

– Fair Project document versus advocate document 

o 240 – Agreement Between Owner and Design Professional 

o 245 – Short Form 

 

Design-Build Institute of America: 

Contract forms for Design Build projects 
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International Work 

•  Licensing 

•  Choice of Law 

•  Dispute Resolution  

•  FIDIC (International Federal of Consulting    

     Engineers) Form Contracts 
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Common Issues 

•  Risk Management 

•  Who should bear the risk? 

•  Risk Allocation 

o Contracts 

o Insurance 

o Indemnification 

•  Contract Formation – Public v. Private 
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Contracts – Why? 

•  Central Purposes of a Contract: 

–  A record of rights and obligations 

–  A vehicle for risk allocation 

•  Predictability is the first step 

toward profitability.  

•  If you fail to plan, you plan to 

fail. 

12 



Part 2: Key Provisions 



Contract Clauses to Watch Out For 

1. Scope of work  

2. Limitation of liability 

3. Indemnification 

4. Insurance 

5. Intellectual Property 

6. Assignment 

7. Third Party Beneficiaries 

8. Payment 

9. Termination  

10. Dispute resolution 
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Standard of Care 

•  Common law definition – 

the degree of skill and 

expertise that a similarly 

situated design 

professional exercises 

under like circumstances 

•  Below = negligence 
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B101-2017 
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Heightened Standard of Care 
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Scope of Services 

•  Clear scope of work benefit all parties. 

•  B101, Article 3 – Five traditional phases of services: 

(1) Schematic Design Phase Services; (2) Design 

Development Phase Services; (3) Construction 

Document Phase Services; (4) Procurement Phase 

Services; and (5) Construction Phase Services. 
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B101-2017 – Article 3 

•  Basic Services (Sec. 3.1) – all described services and includes “usual 

and customary” structural, mechanical, and electrical engineering 

services. All other services are Supplemental or Additional Services. 

•  Supplemental Services (Sec. 4.1) – NEW – provides a list of specific, 

foreseeable services that are outside scope of Basic Services Fee.  If 

Architect is listed as responsible, then Architect is to be compensated as 

set forth in Sec. 11.2 (either amount or basis). 

•  Additional Services (Sec. 4.2) – general categories of services that may 

be necessary for unforeseen changes. If Architect provides Additional 

Services, then Architect is to be compensated as set forth in Sec. 11.3 

(either amount or basis). 
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How Owners Address Scope of Services and 

Compensation for Services 

•  Heavily modify and/or flip the structure. 

•  Owner’s define what constitutes additional or supplemental 

services that may require additional compensation and then 

provide that all other services are Basis Services included in 

contract price. 
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Owner Modifications 
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B101-2017 Revisions 
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Construction Phase Scope of Services 

•  Review of Submittals and Responsibility for Accuracy 

•  Inspections 

•  Coordination of Design with any delegated design 

responsibilities 

•  Approval of Payment Applications 

•  Issuance of Construction Change Directives and Minor 

Changes in the Work 
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Other Scope of Work Issues 

•  Owner’s right to make changes to the design and who 

pays for it 
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Limitation of Liability 

•  Clause providing a cap on liability to one or more parties. 

•  A limitation of liability clause can drastically reduce, or limit, a party’s liability.  

•  Some jurisdictions will not enforce a limitation on liability clause if it is: 

o  Ambiguous or unconscionable; 

o  Against public policy; or 

o  Not freely negotiated. 

•  Commonly utilized by design professionals (especially geotechnical 

engineers) to limit liability for design defects, including indemnity claims.  
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Indemnification 

•  Another clause by which parties can reduce their overall risk and control 

potential legal expenses. 

•  Indemnification clause may include any, or all, of three related 

obligations/duties: 

1. Duty to indemnify; 

2. Duty to defend; and/or 

3. Duty to hold harmless. 

•  Properly drafted indemnification clause should include: 

1. Types of losses covered (e.g., bodily injury, disease, death, property damage, etc.). 

2. Scope of indemnification (e.g., negligent acts/omissions, legal fees, etc.) 

26 



Indemnification 

•  Common types of 

indemnification clauses include: 

1. Broad Form Indemnity: Indemnitor 

bears the risk of its own 

negligence, as well as the 

negligence of third parties. 

2. Intermediate Form Indemnity: 

Indemnitor bears the risk of its 

own negligence, but not the 

negligence of the indemnitee. 
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Indemnification 

•  AIA A201 – 2017 -  § 3.18 Indemnification 

 § 3.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner, 

Architect, Architect’s consultants, and agents and employees of any of them from and against claims, damages, losses, 

and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work, 

provided that such claim, damage, loss, or expense is attributable to bodily injury, sickness, disease or death, or to injury 

to or destruction of tangible property (other than the Work itself), but only to the extent caused by the negligent acts or 

omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts 

they may be liable, regardless of whether or not such claim, damage, loss, or expense is caused in part by a party 

indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations of 

indemnity that would otherwise exist as to a party or person described in this Section 3.18. 
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Indemnification 

• AIA B101: 

• no provision in Article 8 for Architect to indemnify the Owner 

against the Architect’s professional negligence. 

•  AIA B103:  

• indemnity is limited to insurance proceeds. 
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Indemnification 

30 

ConsensusDocs Indemnity Provision: 
 

1.  To the fullest extent permitted by law, Design Professional shall indemnify and hold 

harmless Owner, Owner’s officers, directors, members, consultants, agents, and 

employees, Constructor, Subcontractors, and Others (the Indemnitees) from and against all 

claims, losses, damages, liabilities, including reasonable attorneys’ fees, costs, and 

expenses, for bodily injury, sickness, or death, and property damage, that may arise from 

the performance of or the failure to perform Services under this Agreement, but only to the 

extent caused by the negligent acts or omissions of Design Professional, Design 

Professional’s consultants or anyone employed directly or indirectly by any of them or by 

anyone for whose acts any of them may be liable. Design Professional shall be entitled to 

reimbursement of any defense costs paid above Design Professional’s percentage of 

liability for the underlying claim to the extent provided for under §7.1.2 immediately below. 

 

2.  To the fullest extent permitted by law, Owner shall indemnify and hold harmless Design 

Professional, its officers, directors, members, consultants, agents, and employees, or 

anyone employed directly or indirectly by any of them or anyone for whose acts any of 

them may be liable from all claims for bodily injury and property damage, other than 

property insured under §7.3.1, including reasonable attorneys’ fees, costs, and expenses, 

that may arise from the performance of work by Owner or Others, but only to the extent 

caused by the negligent acts or omissions of Owner or Others. Owner shall be entitled to 

reimbursement of any defense costs paid above Owner’s percentage of liability for the 

underlying claim to the extent provided for under §7.1.1. 



Indemnification 

► Owner commonly indemnifies Design Professional for 

any subsequent use of the design professional’s 

instruments of service 
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Insurance 

•  Indemnity provisions and other risk-shifting clauses 

are only as good as the party’s ability to honor it, i.e. 

pay a claim.  

•  Whether transferring or assuming a risk, it is best to 

ensure that the risk is insurable. 
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Key Aspects of Errors & Omissions / 

Professional Liability Insurance 

• Not all risks are insurable. 

• E&O policies are claims made policies. 

• E&O policies are cannibalizing policies. 

• Self-insured retention 

• Aggregate v. Project Specific Policies 
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Other Insurance Considerations 

•  Design Professional should also maintain commercial general 

liability (CGL), automobile, worker’s compensation, employer’s 

liability, and other insurances. 

•  “Additional Insured Obligations” only apply to CGL and automobile 

liability policies (B101-2017, Sec. 2.5.7) 

•  Certificates of Insurance 

– B101-2017, Sec. 2.5.8 – Architect shall provide certificates 

– Owner should require Architect to provide a copy of its 

insurance policies to verify appropriate coverage. 

•  Subconsultant Insurance Requirements 
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Intellectual Property  



Ownership Under the B101 
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Other Modifications 
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B101-2017 Revisions 

•  Sec. 7.5 – provides that the copyright ownership 

arrangement and license for Owner to use the design 

survives the termination of the agreement (unless 

architect terminates due to non-payment) 
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BIM Implications 

•  Building Information Modeling (BIM) is become 

increasingly more popular on large, commercial and 

industrial project. 

•  BIM raises a number of intellectual property concerns? 

– Who owns and is responsible for the model? 

– How can parties retain IP for constituent parts of model? 

•  BIM Protocol 

– Example: AIA G202-2013 Project BIM Protocol 
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Assignment 

• Normally design professional strictly prohibits the 

assignment of licenses granted to Owner in 

instruments. 

– § 7.4 Except for the licenses granted in this Article 7, no other license or right 

shall be deemed granted or implied under this Agreement. The Owner shall 

not assign, delegate, sublicense, pledge or otherwise transfer any license 

granted herein to another party without the prior written agreement of the 

Architect. Any unauthorized use of the Instruments of Service shall be at the 

Owner’s sole risk and without liability to the Architect and the Architect’s 

consultants. 
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Assignment 

•  Either party to a construction related contract may seek to assign their interest in 

the agreement. 

•  Often requires “written consent” of the other party to the agreement. 

•  However, project owners may seek to assign the contract (without written consent) 

to a lender providing financing for the Project.  

– Such assignment requires the lender to assume the owner’s rights and 

obligations under the contract documents. 

AIA B101 - § 10.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns, and legal 

representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the 

written consent of the other, except that the Owner may assign this Agreement to a lender providing financing for 

the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement, including any 

payments due to the Architect by the Owner prior to the assignment. 
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Third-Party Beneficiaries  

•  General Rule: 

– A party does not become a third-party beneficiary of a contract 

absent manifestation of the promisor and promisee’s intent to 

provide a direct benefit to the third party. 

•  Majority Rule: 

– Project owners are “incidental” beneficiaries to subcontracts 

entered between design professionals and their consultants. 

• Contract agreements may clarify the issue by including a “non-     

beneficiary” clause. 
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Third-Party Beneficiaries  

•  However, “flow down” clauses may conflict with non-beneficiary 

clauses used in subcontracts. 

•  To avoid such conflict, contract (and subcontract) documents 

should be clearly integrated to establish which of the conflicting 

terms / documents takes precedence.  

– Flow down clause should specify the provisions to which it 

applies / does not apply. 

– Carve out non-beneficiary clause from flow down clause.  
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Payment 

•  Payment Terms – Stipulated Sum v. Percentage of 

Budget v. Other (B101-2017, Sec. 11.1) 

•  Reimbursable Expenses (B101-2017, Sec. 11.8) 

•  Withholding Payment 
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Common Payment Terms 

•  Payment within 60 or more days. 

– 30 days (or less). 

•  Payment after approval of the invoice. 

– Should be upon receipt of the invoice. 
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Withholding Payment 

 

•  Owner Modifications – permit withholding for: 

– Contractor E&O claims 

– Delays 

– Other failure to carry out work in accordance with the contract 

requirements. 

•  Non-Waiver / Waiver 
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B101-2017 – New Provisions 

•  Sec. 4.2.1.3 – Changes to Codes, Laws, or Regulations 

– Common Issue – disagreement between Design Professional 

and AHJ regarding code interpretation and approvals. 

– Redesign v. Appeal 

– Who pays for redesign and associated costs? 

 Owner – Design Professional must pay as code compliance 

is required by 

 Architect – design in accordance with Standard of Care 

– Revisions Break the Tie – Design Professional entitled to be 

paid as an Additional Service. 
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B101-2017 – New Provisions 

•   Sec. 4.2.4 – Additional Services for Delayed Construction Completion 

– New Section – if Architect has to render Construction Phase Services beyond 

60 days after the earlier of the Substantial Completion Date or expected 

Substantial Completion date, the Architect is entitled to compensation for its 

Additional Services. 

•  Sec. 6.7 – Modification of Construction Documents to Meet Budget 

– Previously, if contractor’s proposals exceeded the Owner’s budget and Owner 

requested Architect to modify design, it was to be performed “without additional 

compensation.” 

– 2017 revisions provide that the Architect is entitled to additional compensation if 

bids exceeded budget “due to market conditions the Architect could not 

reasonable anticipate.” 
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Termination for Cause 

•  Termination for Cause v. Termination for Convenience 

•  Design Professional’s Right to Termination for Non-Payment 

(B101-2017, Sec. 9.1) 

o Rights to Withhold Payment 

o Compensation for Suspension of Services / Delays 

•  Use of Design After Termination 

o Copyright v. License 
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Design Professional Modifications 

•  Design Professional must be given notice and 

opportunity to cure its default. 

•  Notice must be reasonable time period. 

– Can defaults be cured in 2/5/7/10/14 days? 

– Include language that Design Professional will commence a 

cure or proceed diligently to cure the default within the cure 

period. 

•  Remove any clause that provides that a wrongful 

termination will be converted to a termination for 

convenience. 
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B101-2017 – Termination for Convenience 

•  § 9.6 and § 9.7 – If the Owner terminates the contract 

for convenience or the Architect terminates because 

the Project has been suspended for more than 90 

cumulative days, the Owner shall pay the Architect for 

services performed prior to termination, Reimbursable 

Expenses incurred, costs attributable to termination 

(including termination of consulting agreements), a 

Termination Fee, and a Licensing Fee if the Owner 

intends to continue to use the Instruments of Service. 
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Owner Modifications: 

Termination for Convenience 

•  In the case of a termination for Owner’s convenience, 

the Design Professional shall be entitled to payment for 

Work executed, and costs incurred by reason of such 

termination. 

•  Upon termination for convenience, Design 

Professional shall  assign all subcontracts to Owner. 

– B101-2017 is silent 
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Dispute Resolution 

•  What does the contract say? 

– First step when a dispute arises is to review your contract. 

•  Claims Provision 

– Contractual Notice Requirements 

– Timing of Notice 

– Form of Notice 

•  Dispute Resolution Provisions 

– Initial Decision Maker 
– Required Pre-mediation resolution meetings 
– Mediation (condition precedent) 
– Arbitration or Court 
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Questions? 

Ronald D. Ciotti 

603-225-4334 

rciotti@hinckleyallen.com 

 

Michael A. Schollaert 

410-862-1135 

mschollaert@bakerdonelson.com 
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Other Issues for Consideration 

•  Design Professionals should be conservative about construction 

cost estimates and be clear that any cost estimate provided is only 

an estimate and not a guarantee of construction cost 

•  If given a project budget, design to the budget – if there are 

budget issues with the design requested by the client, bring the 

issues to the client’s attention as early as possible 

•  Know the funding source – state and federal grants come with a 

number of strings that may not be identified in the contract 
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Subconsultant Agreements 

•  Special Issues in Subconsulting 

– Consequential damages - want to avoid as a subconsultant; 

want to include as a prime consultant 

 Consequential damages are damages that “flow as a 

consequence of a contractual breach” 

– Be aware of the role of subconsultant’s services in the overall 

project – is the risk greater than the reward? 

– As a subconsultant, do not agree to be bound by the terms of 

the prime contract without reviewing and finding the terms 

acceptable 

– Pay-if-paid 
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Green Construction 

•  LEED certification 

•  B101-2017 SP (Sustainable Projects) 
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