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Interplay between 
Indemnity 
Agreement and 
Additional Insured 
Endorsement



Contractual
Risk Transfer
(Indemnity)

Risk Financing
(Insurance)

Risk Management Terminology



Contractual Indemnity

“[Indemnitor] shall fully indemnify, hold harmless and defend
[Indemnitee] and its directors, officers, employees, agents,
stockholders and affiliates from and against all claims, demands,
actions, suits, damages, liabilities, losses, settlements, judgments,
costs and expenses (including but not limited to reasonable
attorney’s fees and costs), which arise out of or relate to any act
or omission of [Indemnitor].”



• The Indemnitor assumes an unqualified obligation to hold the
Indemnitee harmless for all liabilities even if the injury or
damage is due to the sole negligence of the Indemnitee.

Broad 
Form Indemnity

• If the Indemnitor is at fault to any degree, they are responsible
for defending and paying the entire loss.

Intermediate 
Form Indemnity

• The Indemnitor is responsible for defending and paying a
claim only to the extent of the Indemnitor’s negligence.

Limited 
Form Indemnity



Anti-Indemnity Statutes

• Designed to limit the extent of indemnification that can be required by contract or
agreement

• Most states have prohibitions on broad form indemnity agreements but will allow
some version of intermediate indemnification

• A few states do allow broad form indemnification if the agreement is “clearly and
unequivocally stated”

• Where the state has no applicable anti-indemnity statute, agreements are enforceable
– even indemnification for the indemnitee’s sole negligence – if they clearly reflect an
agreement by both parties to transfer the liability



Additional Insured Coverage

“The insurance coverage required by this Contract shall name
Upstream Party, its agents, representatives, directors, officials, and
employees, as additional insureds.”



Separate or Together?

• Insurance and indemnity provisions are separate and independent… unless
they’re not

• Some contracts tie scope of additional insured coverage to scope of
contractual indemnity

• “GC will be named as an additional insured on Sub’s policies for liabilities assumed under
the terms of this contract”

• Some contracts don’t

• “GC will be named as an additional insured on Sub’s policies for all risks associated with
Sub’s work”

• Additional insured endorsement: coverage shall not be broader than that
required by contract



Benefits of AI Status

Supplement to contractual indemnity,

which may not cover AI’s sole

negligence

AI is usually not responsible for

paying premiums, deductibles, or

SIRs

AI’s own policy remains intact – no

exhaustion of limits, no impact on

loss history



Separation of Insureds

7. Separation Of Insureds

Except with respect to the Limits of Insurance, and any rights or duties specifically
assigned in this Coverage Part to the first Named Insured, this insurance applies:

a. As if each Named Insured were the only Named Insured; and

b. Separately to each insured against whom claim is made or "suit" is brought.

CG 00 01 04 13, Section IV – Commercial General Liability Conditions
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Disclaimer
The views expressed by the participants in this program 
are not those of the participants’ employers, their clients, 
or any other organization.  The opinions expressed do not 
constitute legal advice, or risk management advice.  The 
views discussed are for educational purposes only, and 
provided only for use during this session.
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SPEAKER

Ethan Middlebrooks is an attorney in Anderson Kill's New York office, where he 
concentrates his practice in insurance recovery, exclusively on behalf of 
policyholders.  He also works in corporate and commercial litigation.  He is also a 
member of the firm's COVID Task Group.

Ethan has assisted numerous policyholders with insurance recovery on a range of 
matters and insurance policies, including multiple matters involving first-party 
property policies and construction-related issues, as well as municipal-related 
concerns.  Ethan has also worked on claims involving representations and 
warranties insurance, as well as a variety of liability policies including public 
officials' liability, general liability, and directors' and officers' liability.  Ethan's 
insurance recovery practice has involved claims that have undergone litigation, 
arbitration, mediation, formal appraisal proceedings, and that have successfully 
resolved without formalized proceedings.  In addition to his insurance recovery 
work, Ethan's practice has involved construction-related disputes, and litigation 
involving financial institutes.

Ethan W. Middlebrooks, Esq.
Attorney

Anderson Kill P.C.
(212) 278-1324

emiddlebrooks@andersonkill.com
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I. ADDITIONAL INSURED COVERAGE AND 
RECENT LITIGATION

➢ Different forms of additional insured endorsements
➢ ISO forms
➢ Manuscript
➢ The forms vary in their key language

Source:  dreamstime.com
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ISO FORMS

➢ The Insurance Services Office (ISO) is an industry organization that drafts industry-
wide standard forms used in insurance policies. 

➢ There are numerous types of ISO AI forms, with a “CG 20” prefix, followed by another 
two-digit number indicating the type of form. Some examples:

CG 20 10 – Owners, Lessees and Contractors – Scheduled

CG 20 11 – Managers or Lessors of Property

CG 20 15 – Vendors

CG 20 28 – Lessor of Leased Equipment

CG 20 33 – Automatic Owners, Lessees Or Contractors When Required by 
Contract

CG 20 37 – Additional Insured – Completed Operations

➢ The last four digits of the form number are the month and year of issuance.
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SAMPLE ISO FORM CG 20 10 07 04
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EVOLUTION OF STANDARD ISO AI FORMS

1985  “Arising out of” – CG 20 10 11 85

1993  Arising out of “ongoing operations” – CG 20 10 10 93
- no completed operations coverage

2001 Arising out of ongoing operations – CG 20 10 10 01 

- excludes completed operations coverage 

2001 Arising out of completed operations – CG 20 37 07 01

STANDARD 
ISO AI FORM
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EVOLUTION OF STANDARD ISO AI FORMS 
(CONT’D)

2004  “arising out of” replaced with “caused in whole or in part”

• E.g., Caused in whole or in part by your acts or omissions or 
those acting on your behalf, such as subcontractors

• No coverage for sole negligence of AI, but otherwise concurrent 
liability coverage exists

• Narrower than “arising out of” 

• CG 20 10 07 04 (ongoing operations): 

A. Section II - Who Is An Insured is amended to include as an additional insured the person(s) or organization(s) 

shown in the Schedule, but only with respect to liability for "bodily injury", "property damage" or "personal and     
advertising injury“ caused, in whole or in part, by:

1. Your acts or omissions; or

2. The acts or omissions of those acting on your behalf;

in the performance of your ongoing operations for the additional insured(s) at the location(s) designated 
above.

• CG 20 37 07 04 (competed operations)
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CG 20 10 VERSUS CG 20 37

Form CG 20 10 07 04:
Section II - Who Is An Insured is amended to include as an additional insured the person(s) or organization(s) 
shown in the Schedule, but only with respect to liability for "bodily injury" or "property damage" caused, in whole 
or in part, by "your work" at the location designated and described in the schedule of this endorsement 
performed for that additional insured and included in the "products-completed operations hazard".

➢ “Your work” used in form CG 20 37 is a defined term.

➢ “Your work” refers to a project, while “acts or omissions” in form CG 20 10
refers to actions of people or entities.

➢ Unwinding what entails “your work” for AI coverage requires looking at
contracts and documents:

• Scope of work

• Bids

• Change orders
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ISO EVOLUTION: 2013 MODIFICATIONS

CG 20 10 04 13 (ongoing operations); CG 20 37 04 13 (completed operations)

➢ Form language:

1. The insurance afforded to such additional insured only applies to the extent permitted by
law; and

2. If coverage provided to the additional insured is required by a contract or agreement, the
insurance afforded to such additional insured will not be broader than that which you
are required by the contract or agreement to provide for such additional insured.

➢ AI coverage only “to the extent permitted by law”

• Check the applicable State’s anti-indemnity statute!

➢ AI coverage no broader than that required to provide under the contract

➢ AI coverage limited to the lesser of contract terms or policy limits and terms

• Read the contract!
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ISO FORM CG 20 37 04 13

➢ Note the Schedule.

➢ Forms CG 20 10 and CG 20 37 
include schedules that permit 
listing specific names and 
locations, but also can be 
used to confer “blanket” AI 
status or coverage location.
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PRIVITY OF CONTRACT? ISO FORM CG 20 33

Key language:

“any person or organization for whom 

you are performing operations when 

you and such person or organization 

have agreed in writing in a contract or 

agreement that such person or 

organization be added as an 

additional insured on your policy.”

- Check case law; e.g., Gilbane Bldg. Co./

TDX Constr. Corp. v. St. Paul Fire  Marine 

Ins. Co., 31 N.Y.3d 131 (2018)

(“with whom” vs. “for whom”)
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2019: THE ISO EVOLUTION

➢ ISO introduced in 2019 two new AI forms for Completed Operations, Forms CG 20 39
and 20 40.

➢ CG 20 39 12 19: “Additional Insured – Owners, Lessee or Contractors – Automatic
Status when Required in Written Construction Agreement with You (Completed
Operations)”

• Uses blanket endorsement

• Might call for privity of contract between AI and named insured (doesn’t work upstream)

• (Similar to Form CG 20 33 for Ongoing Operations)

➢ CG 20 40 12 19: “Additional Insured – Owners, Lessees or Contractors – Automatic
Status for Other Parties when Required in Written Construction Agreement
(Completed Operations)”

• AI status automatically conferred pursuant to written contract

• Maybe no privity of contract requirement

• (Similar to Form CG 20 38 for Ongoing Operations)

➢ Forms CG 20 39 and 20 40 contain professional services exclusion; 20 37 does not.
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MANUSCRIPT FORMS

➢ Not every insurance company uses ISO Forms. Some use their own 
Manuscript forms.

➢ Manuscript forms take many shapes but may share key language with ISO 
Forms, e.g. “arising out of” and “caused in whole or in part.”

➢ Manuscripts also might be more restrictive than ISO forms, e.g., a National 
Union manuscript for ongoing operations: 

“It is agreed that additional insureds are covered under this policy as 
required by written contract, but only with respect to liabilities arising 
out of their operations performed by or for the named insured, but 
excluding any negligent acts committed by such additional insured.”

➢ Always check the language of the policies and the forms!
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KEY TAKEAWAYS

➢ Read contractual requirements.

➢ A construction contract can require ISO AI coverage.

➢ Ongoing operations coverage ends when work ends.

➢ “Arising out of” endorsements generally provide broader
coverage.

➢ Beware of any contractual privity requirements in AI
endorsements.

➢ Check for coverage exclusions – read the Policy.

Source:  Depositphotos.com
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The duty to defend
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• Does the claim present a potential for covered damages?

• What does this mean?

• Do the facts establish that the claim or lawsuit actually presented
could result in liability for damages that are covered by the policy.



There is no duty to defend if:…
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• The policy covers claims for “damages” but the forum can’t 
award “damages”

• Workers compensation, criminal cases, disciplinary cases

• Proof of liability for the claim establishes that coverage could 
not apply

• Claim requiring proof of intentional conduct under a policy covering accidents

• Claim requiring proof of a knowing violation of plaintiff’s rights in a landlord tenant 
situation

• The facts show that coverage could not apply
• Accident at the wrong location

• Work that is subject of lawsuit barred by “prior work” limitation



So if you are looking to the facts, 
where do you find them?
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• The Complaint or Petition, 
• Presenting the claims and the basis for the claims

• Extrinsic Evidence -
• Evidence outside of the complaint



Examples of Extrinsic Evidence
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• Undeniable facts independent of the complaint
• Examples:  recorded instruments, complaints filed in other cases,

relationship of defendant to the case (e.g. General Contractor on the
project)

• Evidence or Discovery
• Depositions, Interrogatories from prior or related cases

• Reports or other government documents
• Police reports, OSHA report, expert reports



Can you use it or not:  Four 
Constructs
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1. ”Four Corners” meaning only the complaint. [Sometimes called eight
corners meaning the complaint and the policy.]

2. Limited Use, meaning one side (usually the policyholder) can use
extrinsic evidence, but the insurer is limited to the “four corners” to
decline coverage.

3. Limited Use, meaning only indisputable facts, like ones that can be
judicially noticed.

4. Full Use of extrinsic evidence to create or decline the defense.



Examples of Each
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1. Four Corners:  
• Oregon:  (W. Hills Dev. Co. v. Chartis Claims, Inc., 360 Or 650, 653, 385 P3d 1053, 

1055 (2016)

2. Limited extrinsic evidence, insured can use
• Nevada:  (Zurich Am. Ins. Co. v. Ironshore Specialty Ins. Co. (Nev. 2021) 497 P.3d 

625.)

• Washington:  T(ruck Ins. Exch. v. VanPort Homes, 147 Wn.2d 751, 761, 58 P.3d 276, 
282 (2002))

3. Limited extrinsic evidence, indisputable facts
• Colorado  (Pompa v. Am. Family Mut. Ins. Co., 520 F.3d 1139, 1144 (10th Cir. 2008) –

Colo)

4. Extrinsic evidence admissible
• California:  (Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 291 [24 

Cal.Rptr.2d 467, 861 P.2d 1153].)



Quick Overview
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Why is it important?  Example
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• Example:  Construction Defect Complaint

• Prior work exclusion in Insured’s policy, with trigger date January 2016

• No coverage for work completed prior to that date

• Complaint says:  Work is defective and caused damage, no dates of 
construction

• Recorded Notice of Completion on project is 2013



Duty to Defend With “Prior Work” 
Exclusion
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• Oregon:  Duty to defend because complaint doesn’t mention 
date of construction.

• Washington/Nevada: Duty to defend because insurer cannot 
rely on it.

• Despite true facts, carrier must defend the insured because the 
evidence can’t be used.



But in other states, the result is 
different
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• Colorado: No duty to defend because NOC is indisputable
public record and exclusion applies

• California: No duty to defend because evidence demonstrates
work done prior to trigger date and exclusion applies.



Are Additional Insureds Different?
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• An additional insured is an “insured”.

• But, instead of being insured for all liabilities subject to the 
policy, 

• They are insured only for liability that is “caused in whole or in part” by 
the Named Insured’s work or operations.

• Approach the causation issue like an extra exclusion



Coverage Under Additional Insured 
Endorsements
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The Circles of Coverage for Additional 
Insureds
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1. Does the person or entity qualify as an Insured or Additional Insured

2. Did any damage or injury potentially occur during the policy period

3. Is there a potential claim for damage to other property, Property Damage, or
bodily injury alleged in the suit

4. Is any of that potentially covered damage “caused, in whole or in part” by the
Named Insured .

5. Is there a SIR that must be satisfied by the Named Insured to trigger coverage.



If there is a duty to defend?
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The Scope of the Duty to Defend
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• California
• The duty to defend is immediate, complete and prophylactic so long as

there is a duty to defend
• (Buss v. Superior Court (1997) 16 Cal.4th 35 [65 Cal.Rptr.2d 366, 939 P.2d 766].)

• Generally

• (Presley Homes v. Am. States Ins. Co. (2001) 90 Cal.App.4th 571 [108 Cal.Rptr.2d
686].)

• Applied to AI



When other insurers in the same case
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• Very common in construction litigation with multiple subs 
sharing potential responsibility

• Insured may call upon any insurer to defend 

• That insurer can seek contribution from others
• Not the case in all states

• Based on equitable contribution
• A “fair” division of the costs of defending the common insured



But not all states rigidly apply the 
insured/insurer versus contribution model
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• Do insurers have a joint and several obligation to defend?
• Not co-obligors on a contract debt

• But each insurer obligated to defend completely

• Court can divide the costs equitably

• Some trial court decisions “bend the rules” in Nevada when a 
Developer sues many AI’s for recovery:  

• Does the cabinet installer’s carrier have to pay for experts to defend 
the roof failures?

• Does an AI have to pay 100% of defense, when sub is a “small player”?



The Duty To Indemnify Under 
Additional Insured Endorsements
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• First: Actual Covered Damages not Potential for Covered 
Damages

• Second:  Same approach as before to determine coverage

• Does the Party seeking coverage qualify as an Additional Insured?

• Did the damage at issue occur during the policy period?

• Is there actual liability for covered “property damage” or “bodily injuries”

• Is that covered damage “caused in whole or in part” by the Named 
Insured under the policy?

• Is any SIR in the policy satisfied?



So why do you sometimes hear that the 
Named Insured file pays the indemnity
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• Difference:  Usually the Named Insured subcontractor is also in 
the case:

• The Additional Insured Endorsement covers the developer/GC for 
liability caused by the subcontractor, paid by the subcontractor’s carrier

• The indemnity claim against the Subcontractor is for damages caused 
by the negligence of the subcontractor, paid by the subcontractor’s 
carrier

• Essentially the same dollars being paid, and the Named Insured 
subcontractor is “defending the issue”.



The Insurer has two insureds, but one 
liability
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• Without factual contortions, the carrier pays on behalf of the
subcontractor towards the plaintiff’s injuries for the liability that
relates to the negligence or work of the Named Insureds, the
same liability as that “caused in whole or in part” by the Named
Insured.

• But, where the insurer wrongfully denies coverage to the
additional insured, at least one case says that the additional
insured is entitled to indemnity even if the limits are paid.

• (Shell Oil Co. v. Nat'l Union Fire Ins. Co. (1996) 44 Cal.App.4th 1633
[52 Cal.Rptr.2d 580].)
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UPDATE OF RELEVANT RECENT CASE 
LAW IN NEW YORK

Axis Construction Corp. v. Travelers Indem. Co. of Am., No. 2:20-cv-
1125, 2021 WL 3912562 (E.D.N.Y. Sept. 1, 2021)

➢ Axis an AI under AWI’s Travelers policy with manuscript “Blanket Additional Insured (Contractors)
endorsement” excluding coverage for “independent acts or omissions.”

➢ Travelers denied coverage to Axis because no allegations injured plaintiff’s loss arose out of
subcontractor/employee’s work and no finding of negligence by that subcontractor/employee.

➢ Axis impleaded AWI via third-party complaint seeking indemnification and alleging negligence

➢ Court looked to Axis’s allegations against AWI and Bill of Particulars to find a basis for duty to
defend Axis by Travelers.

➢ Court noted “[t]he practical reality here is New York law statutorily prohibits [the plaintiff] from
naming his employer, AWI (Traveler’s named insured), as a negligent party liable for his injuries,”
and thus Travelers could not confine its coverage decision to just the first-party complaint.
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NEW YORK LAW UPDATES (CONT’D)

LM Ins. Corp. v. Federal Ins. Co., 20-cv-2258, 2022 WL 463930 
(S.D.N.Y. Feb. 15, 2022)
➢ Involved services contracts for cleaning leased office space.

➢ AI endorsement used “caused, in whole or in part,” language.

➢ Court probed allegations in third-party complaint to examine whether they plausibly 
gave rise to duty to defend AI, stating that even at summary judgment, “the Court can 
peel back the allegations to determine whether PBM was actually a proximate cause 
as alleged in the pleadings.”  The Court held it could not be found to be such cause. 
No duty to defend.
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NEW YORK LAW

Travelers Prop. Cas. Co. of Am. v. Axis Ins. Co., 21-cv-
4748, 2022 WL 1807104 (S.D.N.Y. June 2, 2022)
➢ Looked to extrinsic evidence to find AI coverage

Source:  stus.com
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NEW YORK LITIGATION UPDATES

Olivieri v. Barnes & Noble, Inc., -- N.Y.S. 3d --, 2022 WL 3097541 
(App. Div. 4th Dep’t Aug. 4, 2022)
➢ Not a direct insurance coverage dispute or construction-related.

➢ Concerned contractual requirements to obtain additional insured coverage.

➢ “The insurance provision quoted above requires NJS to procure insurance naming BN
as an additional insured, but does not state, as other contracts do, that NJS and its
subcontractors shall maintain insurance in favor of BN.”

➢ Thus, because there was no “express and specific language” obligating a
subcontractor to name Barnes & Noble as an additional insured on the
subcontractor’s policies, the subcontractors were not obligated to do so and Barnes &
Noble could not obtain additional insured coverage from subcontractors.

➢ Beware contractual requirements on Additional Insured Coverage!



Pennsylvania 
Case Law 
Update



Cincinnati Ins. Co. v. Colony Ins. Co.
2022 WL 294550 (E.D. Pa. Jan. 31, 2022)

Lobar 
(Cincinnati Ins.)

Miracle Steel

Robert Sokoloff

Architectural Steel 
(Colony Ins.)



Were Sokoloff’s injuries caused, in whole or in part, by Architectural
Steel?

• Four-corners rule: duty to defend is triggered by allegations in underlying
complaint

• Proximate causation satisfies “caused, in whole or in part, by” trigger

• Complaint did not allege that Sokoloff’s injuries were caused by
Architectural Steel

• Lobar is not an additional insured on Architectural Steel’s Colony policy

Cincinnati Ins. Co. v. Colony Ins. Co.
2022 WL 294550 (E.D. Pa. Jan. 31, 2022)



Liberty Mut. Ins. Co. v. Penn Nat’l Mut. Cas. Ins. Co.
2021 WL 5401543 (3d Cir. Nov. 18, 2021)

Cost Co.
(Liberty Mutual)

Flexicore
(Penn National)



Was Cost Co. entitled to a defense under the Penn National Policy?

• Duty to defend is triggered by comparing four corners of complaint
with four corners of policy

• Policy included a blanket additional insured endorsement for comp
ops losses “caused, in whole or in part, by” Flexicore

• Allegations in underlying complaint gave rise to duty to defend

Liberty Mut. Ins. Co. v. Penn Nat’l Mut. Cas. Ins. Co.
2021 WL 5401543 (3d Cir. Nov. 18, 2021)



Was Cost Co. entitled to indemnity under the Penn National Policy?

• Duty to indemnify requires a determination that the policy actually
covered the claim

• Where the underlying claim settled, insurer may seek resolution
only of factual disputes that would not have been resolved at trial

• Duty to indemnify follows duty to defend where underlying
settlement makes it impossible to determine what theories of
liability would have prevailed

Liberty Mut. Ins. Co. v. Penn Nat’l Mut. Cas. Ins. Co.
2021 WL 5401543 (3d Cir. Nov. 18, 2021)



Thank You

bbarrese@sdvlaw.com

Bethany L. Barrese
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In California & Nevada
Additional Insured Caselaw

September 14, 2022

    John Podesta 



Carter v Pulte Home Corp 
52 Cal. App. 5th 571 *; 266 Cal. Rptr. 3d 447 (Jan. 23, 2020)

2
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• Importance: AI insurer can assume defense of Developer/GC and 
pursue subcontractors for subrogation of defense costs, BUT: each 
subcontractor only owes costs relating to their scope of work

• Interplay between the AI, that must defend completely, and the 
subcontractors that only indemnify for liability relating to their 
individual negligence under Civil Code Sec 2782.05

• Learned their lesson, as only pursued subrogation for several 
obligation of defense costs in Pulte Home Corp. v. CBR Electric, Inc. 
50 Cal. App. 5th 216 (June 10, 2020)



• Importance:  AI coverage and defense is based on the language 
of the endorsement; relative liability of the Named Insureds has 
no bearing.

• Car ran into a restaurant, injured patrons. Landlord’s carrier 
tendered to tenant carrier, who denied claiming no liability.

• Held:  The AI applied to liability “arising out of” the use, which 
meant only a minimal causal connection to the use, not liability 
or fault of the tenant.

Truck Ins. Exchange v. AMCO Ins. Co.
56 Cal. App. 5th 619 *; 270 Cal. Rptr. 3d 594 (Oct 26, 2020)

3
© 2021 Wilson Elser. All rights reserved.



• Importance:  If you claim benefits of AI coverage, it is subject to 
the burdens in the Policy.

• Held:  Landlord that sought additional insured coverage under 
exhibitor’s policy for customer injury subject to the arbitration 
clause in the policy.

4

Philadelphia Indemnity Ins. Co. v. SMG 
Holdings, Inc.
44 Cal.App.5th 834, 837 [257 Cal.Rptr.3d 775] (Dec 31, 2019)

© 2021 Wilson Elser. All rights reserved.



• Importance:  With AI “Caused in whole or in part” language 
must show evidence of fault on the part of the NI subcontractor

• Narrower than “arising out of” and party seeking coverage must 
present facts showing fault.

• Injury to subcontractor employee, but absence of evidence of 
any fault on the subcontractor or that employee was performing 
work under subcontract

5

Advent, Inc. v. National Union Fire Ins. Co. 
of Pittsburgh, PA
6 Cal.App.5th 443, 443 [211 Cal.Rptr.3d 685] (Dec 6, 2016)
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• Policy Language: Additional Insured “If, and only to the extent that, the 
injury or damage is caused by acts or omissions of you or your 
subcontractor in the performance of "your work"

• Here, the language aligns with the restrictive language that would only 
afford coverage to the additional insured (Flatiron) for the vicarious liability 
of the insured.

• As such, the condition that precipitated Robbins' injury was caused by 
another subcontractor and that [the Additional Insured] did not maintain a 
safe worksite.

• Old Republic Gen. Ins. Corp. v. Travelers Prop. Cas. Co. of Am., 2020 Cal. Super. 
LEXIS 41153 (Sacramento Superior Court November 30, 2020)

6

Vicarious Liability Only in California 
with the right language?
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• Same but NI case, with exclusion for completed operations

• Bresee Homes, Inc. v. Farmers Ins. Exch. (2012) 353 Ore. 112

  operations’
• Insurer did not establish that no potential for coverage during ‘ongoing

  Jan. 25, 2012, 2012 U.S.Dist.LEXIS 8339, at *6.
• McMillin Constr. Servs., L.P. v. Arch Specialty Ins. Co. (S.D.Cal.

  policy, not the label or “common understanding” applies.
• Importance:  As with Truck/Amoco:  the actual language of the 

Suits Under “Ongoing Operations” AI?
What?  Coverage For Construction Defect 



• Importance:  Nevada follows Washington:  Since the duty to defend 
had to be determined at the outset of litigation based upon the 
complaint and any other facts available to the insurer, the insured 
may use extrinsic facts that were available to the insurer at the time 
it tendered its defense to prove there was a potential for coverage 
under the policy and, therefore, a duty to defend.

• Also: The burden was on the insured, not the insurer, to prove the 
potential that an exception to an exclusion applied when determining 
whether the insurer owed a duty to defend; 

• Contribution over CD Actions; Ironshore had a prior work limitation 
with an exception for “sudden and accidental” injury during the 
policy.

8

Zurich Am. Ins. Co. v. Ironshore Specialty Ins. Co., 
497 P.3d 625, 626 (Oct. 28, 2021)

© 2021 Wilson Elser. All rights reserved.



Name:  John Podesta

Title:  Partner

City/ST:  San Francisco, Ca

Phone:  (415) 625-9258

Email:  John.Podesta@wilsonelser.com

© 2021 Wilson Elser. All rights reserved.


	draft Program slides need sect. 6 from John
	House Slides (WIDE) - BEACON2019 CLE 90 min
	Slide 1 
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Thank You
	Slide 6 
	Slide 7 
	Not a Passholder Yet?  Try the CLE Individual Annual Pass

	Strafford Additional Insured PPT 1
	Interplay between Indemnity Agreement and Additional Insured Endorsement
	Slide 2 
	Contractual Indemnity
	Slide 4 
	Anti-Indemnity Statutes
	Additional Insured Coverage
	Separate or Together?
	Benefits of AI Status
	Separation of Insureds

	Strafford Additional Insured PPT 2
	Slide 1 
	Disclaimer
	SPEAKER
	Additional insured coverage and recent litigation
	ISO Forms
	Sample ISO Form CG 20 10 07 04
	Evolution of Standard ISO AI Forms
	Evolution of Standard ISO AI Forms (Cont’d)
	CG 20 10 Versus CG 20 37
	ISO Evolution: 2013 Modifications
	ISO Form CG 20 37 04 13
	Privity of Contract? ISO Form CG 20 33
	2019: The ISO Evolution
	Manuscript Forms
	Key Takeaways

	Podesta - Strafford 9.14.22 Presentation PPT 6
	Additional Insureds:  Duty to Defend, Admissible Evidence and Approach to Coverage.  
	The duty to defend
	There is no duty to defend if:…
	So if you are looking to the facts, where do you find them?
	Examples of Extrinsic Evidence
	Can you use it or not:  Four Constructs
	Examples of Each
	Quick Overview
	Why is it important?  Example
	Duty to Defend With “Prior Work” Exclusion
	But in other states, the result is different
	Are Additional Insureds Different?
	Coverage Under  Additional Insured Endorsements
	The Circles of Coverage for Additional Insureds
	If there is a duty to defend?
	The Scope of the Duty to Defend
	When other insurers in the same case
	But not all states rigidly apply the insured/insurer versus contribution model
	The Duty To Indemnify Under Additional Insured Endorsements
	So why do you sometimes hear that the Named Insured file pays the indemnity
	The Insurer has two insureds, but one liability
	Slide 22 

	Strafford Additional Insured PPT 4
	Update of relevant recent case law In New York
	New York Law Updates (Cont’d)
	New York Law
	New York Litigation Updates

	Strafford Additional Insured PPT 5
	Pennsylvania Case Law Update
	Cincinnati Ins. Co. v. Colony Ins. Co.
	Cincinnati Ins. Co. v. Colony Ins. Co.
	Liberty Mut. Ins. Co. v. Penn Nat’l Mut. Cas. Ins. Co.
	Liberty Mut. Ins. Co. v. Penn Nat’l Mut. Cas. Ins. Co.
	Liberty Mut. Ins. Co. v. Penn Nat’l Mut. Cas. Ins. Co.


	Strafford Additional Insured PPT 6
	Additional Insured Caselaw In California & Nevada
	Carter v Pulte Home Corp  52 Cal. App. 5th 571 *; 266 Cal. Rptr. 3d 447 (Jan. 23, 2020)
	Truck Ins. Exchange v. AMCO Ins. Co. 56 Cal. App. 5th 619 *; 270 Cal. Rptr. 3d 594 (Oct 26, 2020)
	Philadelphia Indemnity Ins. Co. v. SMG Holdings, Inc.  44 Cal.App.5th 834, 837 [257 Cal.Rptr.3d 775] (Dec 31, 2019)
	Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA  6 Cal.App.5th 443, 443 [211 Cal.Rptr.3d 685] (Dec 6, 2016)
	Vicarious Liability Only in California with the right language?
	What?  Coverage For Construction Defect Suits Under “Ongoing Operations” AI?
	Zurich Am. Ins. Co. v. Ironshore Specialty Ins. Co.,  497 P.3d 625, 626 (Oct. 28, 2021)




