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Basic Principles of Risk Transfer 

Parties to construction projects pass along to 
others what would otherwise be their own risks of 

loss via contract. 

 

Usually risk transfer flows “downstream” 

Owner 
General Contractor 

or Construction 
Manager 

Subcontractors Vendors/Suppliers 
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Risk Transfers Downhill 



8 

Risk Transfer Methods 

Upstream 
Party 

Contractual Indemnity Claim 
Downstream 

Party 

Additional Insured Coverage 

Downstream 
Party’s 

Insurance 
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Additional Insured Status 

• Most common form of risk transfer is asking for 
“additional insured” (“AI”) status on a downstream 
party’s Commercial General Liability (“CGL”) policy. 

 

• A CGL policy is a type of insurance policy purchased 
by businesses to protect them from the risks associated 
with doing business. 

 

• The CGL insurer has two duties: 
– Defense 

– Indemnification 
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Why Is Risk Transfer Important? 

• The AI (the upstream party) (typically) has all the 
same coverage under the CGL policy as the named 
insured (the downstream party). 

 

• Getting coverage as an AI is preferable financially 
to party seeking coverage. 
– AI usually not responsible for paying premiums. 

– AI also usually not responsible for paying deductibles or 
self-insured retention (by contract). 

– AI’s own policy remains intact – no exhaustion of limits, 
no claims fees (if applicable). 
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Claims Scenario #1: Bodily Injury 

Project 
Owner 

General 
Contractor 

Electrical 
Subcontractor 

Drywall 
Subcontractor 

Injured 
Employee 

Drywall Subcontractor’s 
employee trips over 
electrical conduit that was 
negligently left exposed by 
Electrical Subcontractor. 
 
Injured employee sues 
General Contractor and 
Project Owner. 
 
Where should the GC and 
Owner turn for coverage? 
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Tendering the Claim 

• “Tender” = Request that an insurer provide 
defense and indemnity. 

• Usually takes the form of a formal notification 
or demand. 

• In Claims Scenario #1 – Owner and General 
Contractor want to preserve their own 
insurance and get coverage for the employee’s 
suit from downstream parties. 

– Tender to AI insurers. 
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Where to Direct the Tender 

• GATHER YOUR FACTS 
– For bodily injury claims – who employed the injured 

worker? Who caused the injury? 
– For property damage claims – who did the deficient 

work? Who supplied the deficient product? 

 
• REVIEW THE CERTIFICATE OF 

INSURANCE 
– This should tell you the name of the insurer. 
– If unclear, demand new COI from downstream party or 

copy of policy (contract may provide the right). 
– Research carrier. 
– Broker assistance. 
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Claims Scenario #1: Bodily Injury 

Project Owner’s Corporate 
insurance program 

General Contractor’s 
Corporate insurance program 

Electrical 
Subcontractor’s 

insurance [Owner 
& GC as AIs] 

Drywall 
Subcontractor’s 

insurance [Owner & 
GC as AIs] 

Project Owner 

General Contractor 

Electrical 
Subcontractor 

Drywall 
Subcontractor 

Injured 
Employee 

Owner/GC 
Tender 

Owner/GC 
Tender 
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What Should the Tender Include? 

• Most policies explain how to make a claim – follow 
the insurer’s procedures. 

• If you can’t review the policy there are a few 
guidelines: 
– Make the tender IN WRITING. 
– Identify name of insured(s) making the tender and the 

named insured (if applicable, on an AI claim). 
– Identify policy number(s) if known. 
– Enclose any pleadings (complaint), demand letters, etc. 
– Clearly request defense/indemnity. 
– Request to be notified of claim number & claims handler. 
– REQUEST POLICY. 
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Other Tender Tips 

• Keep a record of when tendered, how tendered, 
what documents provided. 

 
• Follow-up on tender if no response. 

 
• Consider also tendering to your own (corporate) 

insurer in AI situations. 
– Secures coverage in the event AI insurer denies coverage. 
– Avoids late notice argument from corporate insurer. 
– May incur a claims fee for reporting – weigh pros and 

cons of reporting. 
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Claims Scenario #2: Property Damage 

Project 
Owner 

General 
Contractor 

HVAC 
Subcontractor 

Pipe supplier 

HVAC Subcontractor installs air 
conditioning system throughout high 
rise office building project. 
 
Negligently manufactured pipes 
develop leaks after project completion. 
 
Project Owner sues GC for property 
damage. 
 
Tender? 
- GC to HVAC Subcontractor & Pipe 

supplier. 
- HVAC Subcontractor to Pipe 

supplier 
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Claims Scenario #3: Long Tail Losses 
Start of Construction 

Project Complete 

Lawsuit filed 
Year zero 

Year 4 

Exposure to rain, expansive soils 
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Claims Scenario #3: Long Tail Losses 
• Owner sues GC for property damage that occurred 

over the course of four years. 
 

• GC should tender to GL carrier for all four years. 
 

• Q: What happens with deductibles, SIRS? Answer 
may depend on jurisdiction. 
 

• Note: Some policies restrict coverage to one year for 
long tail losses (deemer clauses, non-cumulation of 
limits provisions, etc.) 
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Tendering “Mixed” Claims 

• “Mixed” claims may trigger coverage under two 
or more types or lines of coverage. 

Example:  

Homeowner hires contractor to design and build home.  
Contractor negligently designs the home’s foundation.  

Subcontractor negligently prepares concrete for 
foundation. 

 

• Tender to CGL and Professional. 
– Beware claims made policies (notice issues!) 
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Once the claim is tendered, now what? 

• INSURER: 

– Insurer should begin investigation. 

– Insurer should issue an Acceptance, Reservation of 
rights, or denial of the claim within a reasonable time of 
receipt of tender. 

– Control of defense. 

 

• INSURED: 

– Duty to cooperate (investigation, settlement, defense). 

– Retender if necessary. 
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The Targeted Carrier 

• Some states do not allow Targeted Carrier to 
pursue others 
– Illinois - John Burns Constr. Co. v. Indiana Ins. Co., 189 

Ill. 2d 570 (Ill.2000) 

• Some states allow the chosen carrier to seek 
contribution 
– Colorado – Public Serv. Co. v. Wallis & Cos., 986 P2d 

924 (Colo. 1999) 

– California – See Armstrong World Industries, Inc. v. 
Aetna Casualty & Surety Co., 45 Cal. App. 4th 1, 105-106 
(Cal. App. 1st Dist. 1996) 
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Possible Sources of Recovery or Allocation 

• Carriers with same Insured 

– Named Insured or Direct Carriers 

– Additional Insured Carriers 

 

• Parties that owe indemnity to insured 

– Other carriers for Named Insured if Additional 
Insured tender 

– Manufacturers, distributors if Product Liability Case 
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Carriers for Same Insured 

• Other carriers with same Named Insured 

– E.g., environmental, asbestos or construction defect 
litigation 

 

 

• Other carriers for same Additional Insured 

– Other additional insurers, e.g., construction 
litigation 
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Allocation in Long Tail Exposure Cases 

• Example: Environmental, Asbestos and 
Construction Defect 

• Continuous injury trigger: 

– Each policy where Property Damage or Bodily 
Injury potentially occurred, is obligated to defend 

– Each policy where Property Damage or Bodily 
Injury did occur is obligated to indemnify unless 
policy provision to the contrary 

• Ultimate allocation subject to “Equity” 
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Equitable Allocation 

• Apply “Other Insurance” clauses in policies 

– Excess, Primary, Escape, Contingent, Non-Cumulation 

– Used mainly in pinpoint date of loss situations 

     

    OR 

• Equitable Contribution based on risks assumed 

– Separate from “other insurance” clause 

• See Armstrong World Industries, Inc. v. Aetna Casualty & 
Surety Co., 45 Cal. App. 4th 1, 105-106 (Cal. App. 1st Dist. 1996) 
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“Other Insurance” Clauses - Primary 

• Primary 

 

• Policy provides primary insurance, then usually 
states how it will apply if there is other primary 
insurance. 

– Pro-Rata 

– By Limits 
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Excess, Escape and Contingent Clauses 

• Excess 

– Policy is Excess over other insurance Escape 

 

• Contingent 

– Policy doesn’t apply if there is other insurance 

 

• Non-Cumulation 

– Policy limits reduced by amount payable under other 
insurance 
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When Does “Other Insurance”  
Clause Apply 

• Typically in date certain losses, like a personal 
injury claim 

– Both insurers cover the same risk 

 

• Usually do not apply in complex allocation 
cases, where each policy covers only a portion of 
the total loss 

– Such as direct insurance versus additional insured 
coverage for asbestos or construction defect 
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What if “Other Insurance” Clauses Conflict 

• Primary versus Primary 
– Pro-rata, equal shares, by limits 

• Excess versus Primary 
– If on the same level of coverage, and consistent between 

them, may apply 
• Hartford Casualty Inc. Co. v. Travelers Indemnity Co., 110 Cal. 

App. 4th 710, 726-727 (Cal. App. 1st Dist. 2003) 

• Excess versus Excess, Excess versus Escape 
– Pro-rata allocation 

– Escape clauses 
• Disfavored: e.g. American Home Assurance Co. v. American 

Employers Ins. Co., 384 F. Supp. 3, 5 (E.D. Pa. 1974) 
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What is “Equity” 

• Dictionary: 

– In its broadest and most general signification, this 
term denotes the spirit and the habit of fairness, 
justness and right dealing with would regulate the 
intercourse of men with men. 

• No, Really. 

– When it comes to allocation, it is more like a parent 
with two unruly kids: “figure it out for yourselves, 
or no one will like my solution.” Court has wide 
discretion to do what it thinks is fair. 
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Equity from perspectives of  
California Courts 

• Incentives for carriers to work out their 
problems 

– Results based on “equity” not the contract 

• See e.g. Crowley Maritime Corp. v. Boston Old Colony 
Ins. Co., 158 Cal. App. 4th 1061 (2008) 

– No “Bright line” rules on how allocation must be 
done 

• See e.g. Centennial Ins. Co. v. United States Fire Ins. Co., 
88 Cal. App. 4th 105 (2001) 
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• Time on the risk 
– In continuous loss situation, carriers insure the 

continuous damage should bear the loss relative to 
their time insuring it. 
• See e.g. Stonewall Ins. Co. v. City of Palos Verdes Estates 

46 Cal.App.4th 1810 (1996). 

• By Policy Limits 
– In case that isn’t continuous damage, carrier that 

insures more of the insured’s liability and presumably 
was paid more should pay more of the loss. 

 

Examples Of Equitable Allocation 
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Examples Of Equitable Allocation  

• When Other Insurance Clauses compete and don’t apply 
• Equal Shares 

– If each carrier owes a complete duty to cover regardless of limits, 
e.g. defense costs. 

• Closest to the risk 
– In assessing which policy is closer to a given risk, Minnesota courts 

consider three specific questions: (1) Which policy specifically 
described the accident-causing instrumentality? (2) Which premium 
is reflective of the greater  contemplated exposure? (3) Does one 
policy contemplate the risk and use [of] the accident-causing 
instrumentality with greater specificity than the other policy-that is, 
is coverage of the risk primary in one policy and incidental to the 
other?  United States Fid. & Guar. Ins. Co. v. Commercial Union Midwest Ins. 
Co., 430 F.3d 929, 934 (8th Cir. Minn. 2005). 
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Important:  

• Contribution only applies between Insurers, not 
between an insurer and an insured. 

– Example: Aerojet-General Corp. v. Transport 
Indemnity Co., 17 Cal. 4th 38, 73 (Cal. 1997). 

– No fairness, or ‘rough justice” used to allocate costs 
of defense to insured, even though self insured for 
majority of time at issue. 
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Subrogation: Collecting from other 
responsible parties 

• Also based on “equity”, but basic is whether “in 
equity” the loss should be borne by the 
defendant instead of the Plaintiff insurer. 
– Steadfast Ins. Co. v. Agric. Ins. Co., 548 Fed. Appx. 

544, 546 (10th Cir. 2013). 
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Examples of Subrogation 

• Step “into the shoes” of the Insured 
– Indemnity against subcontractors, manufacturers or 

others that contributed to the loss. 
• Interstate Fire & Casualty Ins. Co. v. Cleveland Wrecking 

Co., 182 Cal. App. 4th 23 (2010). 

– Sue carriers on a different level (e.g. excess v. 
primary carriers that didn’t participate). 
• Fireman's Fund Ins. Co. v. Maryland Casualty Co., 21 Cal. 

App. 4th 1586, 1596 (1994). 
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Subrogation and Contribution  
at the same time 

• Background 
– General Contractor tenders to additional insured 

carriers; one carrier for particular subcontractor picks up. 
– Verdict against the subcontractor for GC defense and 

indemnity costs, and issue is division of the GC’s 
defense and indemnity expenses between carriers for 
subcontractor. 

• Held: 
– Additional insured endorsement defense obligation could 

be equitably apportioned to all carriers with duty to 
indemnify under the subcontract. 

– Golden Eagle Ins. Co. v. Insurance Co. of the West, 99 
Cal. App. 4th 837 (Cal. App. 4th Dist. 2002). 
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Allocation problems 

 

• Insured’s choice of coverage 

 

• Self insured retentions and deductibles 

 

• Exhausted policies 

 

• Self insured years 
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Insured’s Choice 

• Some states don’t allow carrier to allocate once 
insured chooses. 

– Condition to coverage is insured’s designation. 

– Allocation would harm insured. 

– Defense within limits policy depletes available 
insurance. 

• Intellectually at odds with concept that 
contribution is a right of the carrier once 
payment is made. 
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The Insured’s Retained Limits 

• SIR’s and deductibles 

– Attack by additional insured carriers 

– Attack by other direct carriers 

• Depends on the jurisdiction whether bar to 
allocation 

– Illinois, Colorado, Minnesota – Each year must pay 
allocated amount and insured must absorb yearly 
retention 

• Must exhaust all primary policies, even with 
SIR/Deductible before triggering umbrella policies. 



42 

Exhausted policies 

• Responsibility of insured, or bar to allocation by 
carrier? 

– Depends  

• Subrogation – may pursue defendant directly 

– Joint and several liability may apply to other 
defendants 

• Contribution – Can’t pursue insured if other 
coverage for same loss 
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Minimizing Exposure to multiple 
deductibles/SIRs 

• Different jurisdictions treat in different ways 
– Some require insured to pay full deductible/SIR for every triggered 

policy. 
• Roman Catholic Diocese of Brooklyn v. National Union Fire Ins. Co., 991 

N.E.2d 666 (N.Y. 2013). 

– Some court go further - “horizontal exhaustion” of all 
SIRs/deductibles before any coverage applies. 
• Benjamin Moore v. Aetna Cas. & Sur. Co., 843 A.2d 1094 (N.J. 2004). 

– Some courts allow for pro-rata allocation (indemnity & 
deductibles/SIRs). 
• Boston Gas Co. v. Century Indem. Co., 910 N.E.2d 290 (Mass. 2009); 

Clemtex, Inc. v. Southeastern Fid. Ins. Co., 807 F.2d 1271 (5th Cir. 1987). 

• How to overcome? 
– One solution: targeted tenders. 
– BUT: Need sufficient limits to cover claim for this to be a viable 

option. 
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Protecting the insured’s loss runs 

• Problem:   

– Too many claims will make current insurance more 
expensive. 

• Solution: 

– Designate and tender to earliest years, possibly 
before current reporting of loss runs (usually 5 
years). 
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Minimizing pro-rata exposure to  
defense costs as AI 

• Problem:  

– Few AI carriers and Named insured is small party in 
Construction Defect case (doorknob supplier). 

– Others want to equally divide costs. 

• Solution: 

– Use equitable principals of premium, responsibility 
for damage to argue for smaller percentage, or 
defense follows indemnity. 
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Setting up the subrogation claim where 
contribution unavailable 

• Problem: 
– Project insured by Wrap Up Program with primary 

coverage insolvent. 
– Subcontractor AI only coverage, but limited in scope. 
– General Contractor has no primary insurance. 

• Solution: 
– Preserve rights against subcontractors to trigger excess 

coverage. 

• Careful:  
– Statutes of limitations running against carrier same as 

against Insured. 
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Preventing a tender to AI carrier or 
subcontractor from ricochet 

• Problem 

– Tender to subcontractor or additional insurer. 

– Carrier accepts and seeks contribution against 
client’s own coverage (especially in larger claims). 

• Solution 

– Preserve the contractual indemnity claim against 
subcontractor, or get assurance the AI is primary 
and limits sufficient. 
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Maximizing Coverage for General 
Contractor Client 

• Problem:  
– Protection of GC’s own insurance program and 

retentions, when sued for Construction defects. 

• Solution:  
– Additional insured tenders and maintaining 

indemnity claims against subcontractors. 

• Careful:  
– Additional insured coverage individually has more 

restrictions and slower to respond, so initial 
capitalization of defense must be considered. 
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