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Agenda 

• Introduction to Construction Issues in 2021
– Lack of materials/supplies
– Lumber shortage and pricing issues
– Home construction/renovations
– Covid-unique issues

• Delays
– Inexcusable delays
– Excusable delays
– Concurrent delays

• Contractual Considerations
– Notification requirements
– Remedies for Contractors and Owners
– Terminations

• Government Contract-specific issues
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“How the World Ran Out of Everything” (NYT – June 1, 2021)

– Lack of materials/supplies

– Just in Time Manufacturing

– Parts are delivered to factories right as they are required, minimizing the need to 
stockpile them
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Lumber

• According to the National Association of Home Builders (NAHB), the lumber industry

is experiencing a crisis due to the pandemic

• Result is a supply shortage and lumber prices to surge nationwide:
– “Lumber prices have been especially volatile in the wake of the COVID-19 pandemic due to

increased demand and supply-side constraints. The unprecedented spikes in lumber prices
have added nearly $36,000 to the average price of a new single-family home, and nearly
$13,000 to the price of a multifamily home since April 2020. Although the housing sector
continues to be a leader in the nation’s economic recovery, these sharp price increases
threaten housing affordability for all Americans.”

• According to NAHB, the escalating lumber prices are largely due to insufficient

domestic production and extremely large lumber mill curtailments that lasted well into

the 2020 building season.
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Additional Supply Chain Issues

– Increased home construction/renovations

– Extreme Weather (freezing conditions in Texas)

– Cyberattacks
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COVID - 19

– Social Distancing

– PPE

– New health and safety protocols
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Delays
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Overview of Delay

• Delay occurs when certain critical aspects of a project are not completed in the 
required timeframe, thus affecting the project completion date 

• Critical Path Method (CPM)
• Types of Schedule Analysis 

– Time Impact Analysis
– Collapsed As-Built
– As-Built CPM Analysis 
– Impacted As-Planned
– Total Time 
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Types of Delay

• Inexcusable Delay
– Contractor-caused or contractor-liable

• Excusable Delay
– Non-Compensable

• Neither the contractor’s nor the owner’s/Government’s fault 
• E.g., Force Majeure events

– Compensable Delay
• Owner’s/Government’s fault
• E.g., delayed approvals / direction, differing site conditions, delayed permitting, certain delayed third 

party obligations  

• Concurrent Delay
– Caused by both parties
– Must be clearly apportioned between the parties
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Excusable Delay

• Contractor entitled to an extension of time, compensation, or both
• Usually outlined in construction contract

– Force Majeure clause
• Government contract FAR clauses

– FAR 52.249-14, Excusable Delay, included in federal construction solicitations 
and contracts

– Excuses contractors from default—including failure to make progress in a 
manner that endangers performance—in certain circumstances:

“Except for defaults of subcontractors at any tier, the Contractor shall not be in default 
because of any failure to perform this contract under its terms if the failure arises from 
causes beyond the control and without the fault or negligence of the Contractor.”
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Excusable Delay (cont’d)

• Examples of causes deemed beyond Contractors’ control may include:
– Acts of God or the public enemy
– Acts of the Government in its sovereign or contractual capacity
– Fires
– Floods
– Epidemics
– Quarantine restrictions
– Strikes
– Freight embargoes
– Unusually severe weather
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Contractual Considerations in Commercial 
Construction
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Notification Requirements

• A201 § 15.1.3.1 Claims by either the Owner or Contractor, where the condition giving 
rise to the Claim is first discovered prior to expiration of the period for correction of 
the Work set forth in Section 12.2.2, shall be initiated by notice to the other party and 
to the Initial Decision Maker with a copy sent to the Architect, if the Architect is not 
serving as the Initial Decision Maker. Claims by either party under this Section 
15.1.3.1 shall be initiated within 21 days after occurrence of the event giving rise to 
such Claim or within 21 days after the claimant first recognizes the condition giving 
rise to the Claim, whichever is later.

– Should notice be required of the Owner?

– Removal of the Initial Decision Maker
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Contractor Remedies – Schedule Extension

• A201 § 8.3.1 If the Contractor is delayed at any time in the commencement or
progress of the Work by (1) an act or neglect of the Owner or Architect, of an
employee of either, or of a Separate Contractor; (2) by changes ordered in the Work;
(3) by labor disputes, fire, unusual delay in deliveries, unavoidable casualties,
adverse weather conditions documented in accordance with Section 15.1.6.2, or
other causes beyond the Contractor’s control; (4) by delay authorized by the Owner
pending mediation and binding dispute resolution; or (5) by other causes that the
Contractor asserts, and the Architect determines, justify delay, then the Contract
Time shall be extended for such reasonable time as the Architect may determine.

– The Contractor shall demonstrate that the delay has a material adverse impact

on the critical path
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Contractor Remedies – Adjustment to Contract Sum

– The Contractor may be entitled to an equitable adjustment to the Contract Sum 

• If Force Majeure / Unavoidable Delay gives rise to additional, actual, reasonable and 
demonstrable Project related costs

• Includes substantiated and reasonably incurred extended General Conditions Costs.

– The Contractor should waive claims for lost profits. 
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Contractor Remedies – No Damages for Delay

– It is important to consult the law of the applicable jurisdiction.

– In New York, a No Damages for Delay clause is generally enforceable.

– Exceptions include:
(1) delays caused by the contractee's bad faith or its willful, malicious, or grossly negligent conduct
(2) uncontemplated delays
(3) delays so unreasonable that they constitute an intentional abandonment of the contract by the 
contractee, and 
(4) delays resulting from the contractee's breach of a fundamental obligation of the contract.
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Mitigation

– The Contractor should be obligated to mitigate any Force Majeure / Unavoidable 
Delay

– To what extent is the Owner liable for the related costs incurred by the 
Contractor?

– The Owner’s right to self-help 

18



Owner Remedies – Contractor’s Obligation to Accelerate

• Subject to permitted extensions of the Schedule, if the performance of the Work has
not reached the level of required completion, the Owner may order the Contractor to
take corrective measures to expedite the progress of the Work at no additional cost to
the Owner, including, without limitation:

– Working additional shifts and/or overtime

– Supplying additional personnel, equipment and/or facilities

– Re-sequencing

• If the Work is progressing in accordance with the Schedule and the Owner orders the
Contractor to accelerate, the Contractor would be entitled to an adjustment to the
Contract Sum.
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Owner Remedies – Liquidated Damages (v. Actual Damages)

– Liquidated Damages

• Calculation

• Grace period

• Cap

• Bonus

– Actual

• Cost to correct or complete

• Additional A/E and consulting fees

• Contingency
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Owner Remedies – Consequential Damages

– Consequential Damages: 

• Loss of income

• Cost of carry

• (Mutual) waiver

– Exceptions to (mutual) waiver:

(1) gross negligence or willful misconduct, 

(2) consequential damages covered by insurance, and 

(3) consequential damages arising from deficient work.
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Termination by the Contractor for Cause

– Due to the prolonged suspension of the Project (through no fault of the 
Contractor)

– Due to non-payment by the Owner

– The Owner’s right to cure; the Contractor’s compensation / damages
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Termination by the Owner for Cause

– For example, if the Contractor repeatedly refuses or fails to supply enough
properly skilled workers or proper materials / fails to meet the Schedule

– The Contractor’s right to cure; the Owner’s compensation / damages
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Termination by the Owner for Convenience

– Contractor’s obligation to cooperate

– The Owner’s right to take assignment of subcontracts

– The Contractor’s compensation / damages – Termination for Convenience Fee
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Government Contract Issues
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Excusable Delay – Extension of Time

• For an extension of time, contractor’s burden to show:
– Cause of delay was unforeseeable
– Cause of delay was beyond the contractor’s control and without the fault or 

negligence of the contractor
– Any Government-caused delays were not concurrent with delays caused by the 

contractor
• “However, no adjustment shall be made under this clause for any suspension, delay, or 

interruption to the extent that performance would have been so suspended, delayed, or 
interrupted by any other cause, including the fault or negligence of the Contractor, or for 
which an equitable adjustment is provided for under any other term or condition of this 
contract. (FAR 52.242-14).”
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Excusable Delay – Compensable Delay

• A compensable delay is unforeseeable and beyond the contractor’s control and the 
contractor is entitled to not only a time extension but also additional compensation.  

• For a contractor to obtain both a time extension and compensation, it must be shown 
that the government/prime contractor was the cause of delay:

– For the government to have been the cause of the compensable delay, the government must 
have been “the sole proximate cause of the contractor’s additional loss, and the contractor 
would not have been delayed for any other reason during that period.”  Triax–Pacific v. 
Stone, 958 F.2d 351, 354 (Fed. Cir. 1992) (citing Merritt-Chapman Scott Corp. v. United 
States, 528 F.2d 1392, 1397 (Ct. Cl. 1976)).
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Entitlement to Compensable Delay (Cont’d)

• Suspension of Work – FAR 52.242-14:
– “(b) If the performance of all or any part of the work is, for an unreasonable period of time,

suspended, delayed, or interrupted (1) by an act of the Contracting Officer in the
administration of this contract, or (2) by the Contracting Officer's failure to act within the time
specified in this contract (or within a reasonable time if not specified), an adjustment shall
be made for any increase in the cost of performance of this contract (excluding profit)
necessarily caused by the unreasonable suspension, delay, or interruption, and the contract
modified in writing accordingly.

• However, “no adjustment shall be made under this clause for any suspension, delay, or interruption to
the extent that performance would have been so suspended, delayed, or interrupted by any other
cause, including the fault or negligence of the Contractor, or for which an equitable adjustment
is provided for or excluded under any other term or condition of this contract.”

• Government-ordered suspensions and constructive suspensions
• Stop work orders
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Entitlement to Compensable Delay (Cont’d)

• FAR 52.243-4, Changes Clause
– “(a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written 

order designated or indicated to be a change order, make changes in the work within the 
general scope of the contract, including changes . . . in the method or manner of 
performance of the work.”

– “(d) If any change under this clause causes an increase or decrease in the Contractor's cost 
of, or the time required for, the performance of any part of the work under this contract . . . 
the Contracting Officer shall make an equitable adjustment and modify the contract in 
writing.”

• Notice
– FAR requires written notice stating the date, circumstances, and source of order; and that the 

contractor regards the order as a change order
• 30 days after written change order, but liberally construed

– Exceptions:  
• Actual government knowledge of claim
• Affirmative government action to address the issue
• Documentation
• Government considers the claim without objection
• No prejudice
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Entitlement to Compensable Delay (Cont’d)

• Constructive Change
– Occurs where a contractor “performs work beyond the contract requirements without a formal

order, either by an informal order or due to the fault of the Government.” Int’l Data Products
Corp. v. United States, 492 F.3d 1317, 1325 (Fed. Cir. 2007)

– No formal notice from contractor
– To recover on a constructive change claim, a contractor must show that:

• (1) it performed work beyond the contract requirements, and
• (2) the Government ordered—expressly or implicitly—the contractor to perform the additional work.

– A contractor cannot invoke a claim for constructive change against the Government unless
the Government effects an “alteration in the work to be performed.” Bell/Heery v, United
States, 739 F.3d 1324, 1335 (Fed. Cir. 2014), aff’g Bell/Heery v. United States, 106 Fed. Cl.
300, 313 (2012)
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Entitlement to Compensable Delay (Cont’d)

• Acceleration
– A contractor could be entitled to monetary relief under a changes clause if it incurs an 

excusable delay, and the Government/prime does not recognize the schedule changes but 
demands performance in accordance with the original schedule. See Imperial Constr. & 
Elec., Inc., ASBCA No. 54175, May 3, 2006, 06-1 BCA ¶ 33,276.

• Typically, for a force majeure event, the Contractor will only be entitled to excusable delay.  
• If the government requires that the schedule be maintained, or otherwise requires that performance be 

completed prior to the extended schedule (that includes excusable delay), that is acceleration.
• Changes clause, 52.243-4(a)(4) 

• Loss of Productivity
– Increased cost of performance caused by a change in contractor’s as-planned resources, 

working conditions, and/or means and methods
• Change in working conditions that might not otherwise be thought of as changed work

– For example:  
• Delay; unusually severe weather; adverse job site conditions; inefficient work sequencing; excessive 

testing; excessive inspections; site congestion; out of scope work; rescheduled work; untimely 
approvals; excessive rework; overtime; unanticipated start and stop requirements; acceleration 
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Covid and Delay 

• Epidemic Related Case Law
• Ace Elec. Assocs., Inc., ASBCA No. 11781, 67-2 BCA ¶ 6456 

– 1967 from the ASBCA; Lack of evidence
– Contractor requested conversion of its Termination for Default to a Termination for 

Convenience.  Contractor argued that a flu epidemic resulted in about a 30%-40% rate of 
absenteeism for its employees over several weeks and this resulted in the delay

– While seeming to accept that a flu epidemic could be grounds for excusable delay, the Board 
found that the contractor did not have enough evidence to support this claim for an 
excusable delay 

– Contractor lacked evidence to show (1) when the flu epidemic occurred or its precise 
duration, (2) what personnel were affected and the periods during which they were absent for 
that reason, (3) whether such absences in fact caused delay in its preproduction testing 
program and if so the extent of such delay, and (4) what efforts were made during such 
absences by the use of overtime or other measures to keep the work going.
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Covid and Delay (cont’d)

• Pernix Serka JV v. Department of State, CBCA 5683, 20-1 BCA 37589
– 2020 decision from the CBCA; No change to the work
– Contractor faced problems with performing its contract to construct a rainwater capture

system in Sierra Leone during an Ebola outbreak
– Department of State gave no guidance and told the contractor to make its own decisions

about the process for completing contract performance under such conditions. Contractor
temporarily demobilized and after returning to the site, contracted additional medical services
for employees

– DOS provided an excusable delay extension to cover the time extension requested.  The
contractor, however, also sought an equitable adjustment. Contractor argued the Ebola
outbreak constituted a cardinal change, constructive change and constructive suspension of
work.

– Board granted DOS’s motion for summary judgement, holding that “[d]espite the difficulties
encountered during the Ebola outbreak, the Government never changed the description of
work it expected from the contractor. “

– “The addition of life safety measures after remobilization did not alter the nature of the thing it
had contracted for; the contractor remained obligated to perform at the fixed price.”
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Covid and Delay (cont’d)

• Crawford Dev. and Mfg. Co., ASBCA No. 17565, 74-2 BCA ¶ 10,660
– 1974 decision from ASBCA; Lack of causal link
– Contractor argued that a 4 week delay in production was caused by a prevailing flu-epidemic in the

Tucson, Arizona area
– Board found that contractor did not meet its burden of showing the flu contributed materially to the

performance delay. The Board noted that the record showed that the key personnel were not
overlapping when absent and the epidemic occurred during the same time as another delay reason

• Asa L. Shipman’s Sons, Ltd., GPOBCA 06-95, 1995 WL 818784
– 1995 decision from GPOBCA; Epidemic not the “sole” delay and failure of contractor to mitigate

impact
– Contractor could not make the contract delivery schedule and was terminated for default.

Contractor argued that nonperformance was due to a flu epidemic in New York City during the
performance period

– The Board concluded that the contractor was not able to show that the principal cause of failure to
perform was the flu.  “The essence of the ‘Ace Electronics’ test is the requirement that a defaulted
contractor prove that an epidemic was the sole cause, not merely a contributing cause, of the
performance delay.”  The Board found that other material factors contributed to the contractors non-
performance.

– Furthermore, the Board found that “there is no evidence from the [contractor] showing that it took
reasonable precautions to avoid the foreseeable impact of the flu and minimize its effect.”
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Covid and Delay (cont’d) 

• Takeaways
– Documentation
– Notice
– Foreseeability
– Mitigation
– Timing 
– Change to work

• Moving forward
– Pandemic/epidemic planning should be built in
– Supply chain management
– Risk alignment - subcontractors and vendors
– Important contract provisions

• Force majeure
• Suspension of work
• Termination
• Schedule
• Pricing guarantees and adjustments
• Risk provisions (indemnification, limitation of liability, representations and warranties)
• Health and safety requirements
• Government obligations
• Third party obligations 
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Questions?

Stuart Rosen
Tannenbaum Helpern
(212) 508-6719
rosen@thsh.com

Tara L. Ward
Wiley Rein LLP
(202) 719-7495
tward@wiley.law

36


	House Slides - BEACON2019 CLE 90 min
	Slide 1 
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide 5 
	Slide 6 
	Not a Passholder Yet?  Try the CLE Individual Annual Pass

	Strafford - Construction Law Presentation - June 9 2021 4836-8983-6013 v.1



