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PRESENTED BY:
Ms. Lisa Colon advises on legal issues involving public and private 
construction projects and real estate development, along with 
government contracting compliance. Board Certified in Construction 
Law by the Florida Bar, she focuses on both negotiation of deals and 
litigation of construction-related disputes involving businesses and 
professionals.

Mr. Terence Kadlec practices as a forensic engineer and expert 
witness, provides mentorship and technical oversight to colleagues, 
regularly collaborates with industry professionals, and leads Envista’s
Construction, Digital Forensics, Energy, and Marine practices.

Mr. Patrick Perrone concentrates his practice on construction and product defect 
matters. He is an experienced trial attorney who has handled hundreds of cases 
involving consumer/building products and construction defects. Mr. Perrone is 
also an experienced class action attorney and has defended a variety of 
consumer/building products class action suits.
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Loss Mitigation

How can Contractors reduce risk of 
damages?

1. Notice to the Owner

2. Providing a plan to address the 
issue.

Weill Construction Co. Inc. v. Thibodeaux, 
491 So.2d 166 (La. App. 3d Cir. 1986)
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Loss Mitigation

• Design vs. Construction

• Education

• Foresight

• Substitutions

• Materials

• Contractor Inference

8



Loss Mitigation

• Design vs. Construction

• Education

• Foresight

• Substitutions

• Materials

• Contractor Inference

9



Loss Mitigation
• Design vs. Construction

• Education

• Foresight

• Substitutions

• Materials

• Contractor Inference

10



Notice and Opportunity to Cure

klgates.com2022 11

▪ The legal right to cure is founded in contract law and allows a defaulting party to 
remedy or cure a  default.  

▪ Where an Owner/Upstream Contractor is not satisfied with a contractor’s 
performance, the Owner/Upstream Contractor may be quick to terminate and 
replace the contractor.

▪ Failure to comply with notice and opportunity to cure provisions in a contract will 
generally bar recovery for claims of default or nonperformance (termination of 
contract is ineffective).

▪ Northeast Constr. Group, Inc. v. Deconstruction, Inc., 793 N.Y.S.2d 17 (1st 
Dept 2005).

▪ Rationale: most defaults on a construction project are curable, and damages can 
make a party whole. 
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klgates.com2022 12

▪ The right to notice and an opportunity to cure is a standard provision in most construction 

contracts.

▪ Typically an express provision: AIA A201-2007 Section 2.4

▪ Kleinberg Elec., Inc. v. E-J Elec. Installation Co., 974 N.Y.S.2d 377 (1st Dept 2013) 

(analyzing right of contractor to utilize right to notice and opportunity to cure 

provisions contained in contract as a defense).

▪ As a possible defendant, always insist on a notice and opportunity to cure provision in 

the construction contract.
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▪ The notice to cure cannot be vague and general.  Conclusory allegations of 

nonperformance are not enough.

▪ Ulla-Maija, Inc. v. Kivimaki, 2005 WL 2429490, at *4 (S.D.N.Y. Sept. 30, 2005).

▪ Rather, the notice must be specific enough to give the allegedly defaulting party a 

reasonable opportunity to cure the alleged breach.

▪ Once the notice is given, the defaulting party must act.  Failure to do so will prevent the 

defaulting party from relying on the defense.  



Notice and Opportunity to Cure

klgates.com2022 14

▪ As the potentially defaulting party, make sure the cure period is reasonable and contains 

opportunities for extensions if the breach cannot be remedied within the originally 

proscribed period (as long as diligent efforts are being made).  

▪ There are limits on the right to cure:

▪ Can be waived by contract

▪ Breach is impossible to cure

▪ Notice would be futile – e.g., contractor abandoned the project

▪ East Empire Construction Inc. v. Borough Construction Group LLC, 156 N.Y.S.3d 148 

(1st Dept 2021) (discussing exceptions).   



Notice and Opportunity to Cure
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▪ A note on residential construction

▪ A number of states have enacted Right to Cure laws in the residential construction 

context.

▪ See, e.g.: Fla. Stat. Ann. § 558.004 (West) 

Tex. Prop. Code Ann. § 27.004 (West)

▪ These state statutes typically require an owner to provide the builder with notice and 

an opportunity to cure before filing suit.  If notice is not given, the builder can move to 

dismiss the lawsuit.  



Notice and 
Opportunity to 
Cure

• Early notification

• Clear understanding of the 
notice(s)/allegation(s)

• Opportunity for repairs

• Clear understanding of 
contractor(s) scope(s) of work.

• Communication
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Spearin Doctrine

United States v. Spearin, 248 U.S. 132 (1918)
An owner generally impliedly warrants that the plans and 
specifications it provides on a design-bid-build job are 
reasonably free from defects and errors. 
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Spearin Doctrine

Lake Hills Investments, LLC v. Rushforth Construction, Inc. 198 Wash.2d 209 
(2021)

Where the Design is Defective, but the Contractor’s Work is Also Defective, the 
Contractor Does Not Have a Complete Defense to Defect Claims by Virtue of the 
Defective Design

19



Spearin Doctrine

• “Devil is in the details”

• Tolerances with plans and 
specifications
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The First Cost and Betterment Defense

klgates.com2022 23

▪ First Costs are the costs that an owner would have incurred 

absent an omission.  (Most often applies to architects/engineers)

▪ Sch. Bd. of Broward County v.  Pierce Goodwin Alexander & 

Linville, 137 So.3d 1059, 1070-71 (Fla. 4th DCA 2014). 

▪ Lochrane Eng’g, Inc. Willingham Realgrowth Inc. v. Fund, 

Ltd., 552 So.2d 228, 232-33 (Fla. 5th DCA 1989) (1,000 

square foot drain field v. 1,200 square foot drain field).

▪ Does not shield contractor from additional costs to complete if 

costs increased over time.      
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▪ First Cost defense may not be applicable to designers who warrant that their work is free 

from defects.  (Skidmore, Owings & Merrill v. Intrawest I L.P., 1997 WL 563159 (Wash. 

1st DCA 1997)

▪ First Cost defense may not be applicable where non-breaching party can prove that had 

it known of the errors or missing details, it would not have moved forward with the 

project.  (L.L. Lewis Constr., L.L.C. v. Adrian, 142, S.W.3d 255 (Mo. App. W.D. 2004)).   



The First Cost and Betterment Defense
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▪ Where damages are measured by the cost of repair, the amount should be reduced by 

the amount to which repairs “better” the property.

▪ The Betterment Defense is based on principle that an owner should not be unjustly 

enriched and should not put in a better position than the owner would have been in had 

the contract been performed according to its terms.
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▪ “Betterment” is a defense when an owner makes a repair that incorporates a more 

expensive design, uses better quality materials, or increases the building’s or a 

component’s useful life.

▪ Salomon Constr. & Roofing Corp. v. James McHugh Constr. Co., 2019 WL 5256980, 

at *3 (S.D. Fla. Mar. 22, 2019) (“[A] plaintiff may not recover damages above and 

beyond the value of the original ‘benefit of the bargain,’ i.e. beyond the cost to repair 

the structure to its original condition.”).



First Cost and Betterment Defense
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▪ Indep. Cas. & Sur. Co. v. Select Int'l, Inc., 2010 WL 

11504973, at *1 (S.D. Fla. June 2, 2010) (finding issue of 

material fact as to whether insurer entitled to pro-rata 

damages where it paid for brand new roof when insured 

could have repaired damaged roof). 



First Cost and Betterment Defense
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▪ As a designer or contractor, start by analyzing the original project drawings and intent.

▪ Then, compare this to the proposed repairs.  

▪ If, the repairs provide the owner with a “better” project than the owner originally 

bargained for, the value of the portions that are “better” should be deducted from the 

alleged damages.     
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With respect to “Betterment,” can the damages be adjusted by: 

▪ Post-repair betterment: 

❑ Do the repairs include elements not called for in the original 

design?  

❑ Would the additional elements have cost the owner more money 

if included in the original design? 



First Cost and Betterment Defense
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With respect to “Betterment,” can the damages be adjusted by: 

▪ Pre-loss depreciation: 

❑ Does the repair/replacement extend the useful life of the 

component beyond what was originally contemplated?

❑ Did the component perform for some portion of the useful life 

prior to repair/replacement?  

❑ Five M. Palmer Trust v. Clover Contractors, Inc., 513 So.2d 364 

(La. App. 4 Cir. 1987). 

❑ Nat'l Tea Co. v. Plymouth Rubber Co., 663 So. 2d 801, 808 (La. 

App. 5 Cir. 1995) (declining to give credit for the years plaintiff 

used the roof where plaintiff “never received the use of the roof 

that it paid for, a roof that did not leak.”).



First Cost and Betterment Defense
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▪ Damages must be reasonable and “reasonableness” will turn on the facts and 

typically on expert testimony.

▪ Engage an expert to assist with the analysis and testify at trial.  

▪ Sch. Bd. Of Broward County v.  Pierce Goodwin Alexander & Linville, 137 So. 3d 1059, 

1073 (Fla 4th DCA 2014). 

▪ Note: Cost of repair can exceed original contract sum as long as repair does not include 

“betterment.”  (i.e., costs go up over time).   



First Cost and Betterment Defense
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▪ Burden of Proof

▪ Most courts place the burden of proof with respect to “betterment” on the architect, 

contractor, supplier.

▪ Do your research and be prepared with an expert.  

▪ Contract Term

▪ To eliminate uncertainty, consider addressing the “betterment” concept in your 

contract - - make clear that architect/contractor is not responsible for upgrades and 

that damages will be pro-rated to the extent that the useful life of a component is 

extended.   



Betterment

• The concept of LKQ

• Common examples:

• OSB vs plywood

• Windows

• Roofing

• Stucco/EIFS
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Discharge by prior material breach

Prior material breach may excuse any future performance 
by other party.

Must be raised as an affirmative defense

Earth Power A/C and Heat Inc. v. Page, 604 S.W. 3d 519 
(Tex. App. –Houston (14.Dist) 2021)
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Prior material breach elements

1) There must be a first breach of contract;

2) the breach must be material or

substantial ;

3) the contract provision breached must be a dependent 
(not an independent) covenant;

4) the nonbreaching party must not have waived the right 
to enforce the prior breach against the opposing party.8
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Wavier of Prior Material Breach

Defense of prior breach can be waived.

Branch Banking & Trust Co. ( BB&T ) v. S&S Dev., Inc. , 
2015 WL 12683834, *8 (M.D. Fla. June 30, 2015)
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Discharge by prior 
material breach
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Spoliation of Evidence
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▪ The duty to preserve evidence is a well-documented common law principle.

▪ The duty applies in every instance in which a party knows or should reasonably know 
that evidence is likely to be relevant to pending or future litigation.  

▪ Spoliation of evidence occurs when a party deliberately, negligently, or accidentally 
destroys relevant evidence. 

▪ Pegasus Aviation I, Inc. v. Varig Logistica S.A., 26 N.Y.3d 543, 547–48 (N.Y. 2015) 
(applying different culpability standards to evidence that was intentionally or 
negligently destroyed).



Spoliation of Evidence 
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▪ Courts generally impose sanctions when: 

▪ The party with control of the evidence had an obligation to preserve it when it was 

destroyed;

▪ The party that destroyed the evidence was at fault; and

▪ The evidence that was destroyed was relevant to the claims or defenses of the 

adverse party.    

▪ Fisch v. City of New York, 149 N.Y.S.3d 137, 141 (2d Dept 2021).



Spoliation of Evidence
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▪ Courts have broad discretion regarding the imposition of 
sanctions and the sanction imposed typically bears some 
relationship to the level of culpability and the amount of 
prejudice.

▪ Possible sanctions:

▪ Monetary sanctions (including attorneys’ fees)

▪ Limitations on recoverable damages

▪ Adverse inference 

▪ Striking pleadings in whole or part

▪ Precluding the introduction of certain evidence

▪ Precluding certain claims or defenses

▪ Dismissing the case or awarding a default judgment



Spoliation of Evidence
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▪ In the construction context, be especially mindful of:

▪ Repairs and Electronically Stored Information  

▪ Repairs:

▪ Owner must permit contractor to document alleged defects in the work before the owner 
makes repairs (photos are not enough).  

▪ This is an especially strong defense when a contractor is terminated, excluded from the 
site, and prevented from observing and documenting the repairs.      



Spoliation of Evidence
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▪ Electronically Stored Information:

▪ The duty to preserve evidence is especially important with 

respect to Electronically Stored Information (“ESI”).

▪ Federal Rule of Civil Procedure 37(e):

▪ Where the party failed to take reasonable steps to preserve 

evidence, the court may order measures to cure the prejudice.



Spoliation of Evidence
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▪ Where the court finds that a party acted with the intent to deprive another party of 

evidence, the court may:

❑ Presume that the lost information was unfavorable to the party;

❑ Instruct the jury that it may or must presume the information was unfavorable to the party; or

❑ Dismiss the action or enter a default judgment. 



Spoliation of Evidence
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▪ FTC v. Dluca, et al., Case No. 0:18-cv-60379-KMM, Document 145 (S.D. Fla. Oct. 29, 

2018).

▪ Court sanctioned the defendant by:

▪ Permitting a rebuttable adverse inference that the deleted emails would have 

supported the plaintiff’s factual allegations.

▪ Barring the defendant from introducing any evidence of the contents of the deleted 

emails. 

▪ Striking certain of the defendant’s defenses.   



Spoliation of Evidence
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▪ QueTel Corporation v. Abbas, 819 Fed.Appx. 154 (4th Cir.  2020.)

▪ Court sanctioned the defendants by:

▪ Entering default judgment where defendants destroyed evidence in bad faith and “no 

less drastic sanction would adequately address the prejudice suffered by [Plaintiff] or 

adequately deter the type of spoliation that occurred ….”



Spoliation of Evidence
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▪ Litigation Hold Notice:

▪ Companies should be well-versed in implementing “litigation hold” protocols as soon 

as litigation is brought or anticipated.  

▪ The litigation hold is designed to identify, collect and preserve relevant evidence, and 

reduce the likelihood of a successful spoliation claim (the company must suspend 

routine document destruction policies).    



Spoliation of Evidence
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▪ As a defendant, seek discovery of all litigation hold letters and take discovery 

designed to determine what steps were taken to preserve evidence and whether 

those steps were actually followed. 

▪ Browder v. City of Albuquerque, 187 F. Supp. 3d 1288, 1294–95 (D.N.M. 2016) (“To 

prevent spoliation, the general rule is that once a party reasonably anticipates 

litigation, it must suspend its routine document retention/destruction policy and put in 

place a litigation hold to ensure the preservation of relevant documents.”) (internal 

citations omitted).



Spoliation

• Types of cases 

• Protocols for best practice

• Alleging spoliation
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Lack of causation

Damages must flow directly or indirectly for liability issue 
presented. 

Foreseeability is the key

Hydro Investors, Inc. v. Trafalgar Power, Inc., 227 F.3d 8 
(2nd Cir. 2000)
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Lack of 
Causation

• Perspectives of causation

• Damage by defect

• Damage defined as a defect
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Fault of Others

Comparative/Contributory negligence

▪ Contract or Tort

▪ Apportionment of damages

Broward County, Florida v. CH2M Hill, Inc.,  302 So.3d 895 (Fla. 
4th DCA 2020)
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Fault of Others

• Concept:

• Not me

• Someone else

• Types of cases

• Clear evidence
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Acceptance
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▪ An Owner may accept work that does not conform completely to 
drawings and specifications.

▪ This is a type of “waiver” defense and applies when known 
defective/non-conforming work is accepted by the Owner.  

▪ The Owner’s acceptance of defective/non-conforming work 
generally acts as a waiver of the right to reject defects in the 
work, unless claims for defective work are reserved or the 
defects are latent and not reasonably discoverable. 

▪ An Owner’s failure to object to and reject defective/non-
conforming work within a reasonable time of knowing of or 
having a reason to know of a defect may also be deemed an 
acceptance.   



Acceptance
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▪ The waiver/acceptance defense is not generally available when 

the defects are latent and unknown to the Owner at the time that 

work is complete.  

▪ To increase the likelihood of establishing that the Owner 

“accepted” the work, a contractor should seek sign-offs from the 

Owner during the course of the project. 

▪ AIA Document A201 – 2007:  Standard provisions generally 

undermine the “acceptance” defense:    

▪ Notwithstanding progress payments or final payment, owner 

does not waive claims related to work that does not conform 

to the contract documents.  (A201 – 2007 Sections 9.6.6, 

9.8.2, 9.9.3, 9.10.1, 9.10.4, 12.3).  



Acceptance – Third Parties
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▪ The acceptance doctrine potentially applies when a contractor or 

subcontractor completes work on a project and relinquishes 

control of the work to the owner or general contractor.

▪ In such cases, the owner or general contractor assumes 

responsibility for any defects and relieves lower tier entities of 

liability to an injured third person.  Zygler v. Hawkins Constr., 609 

S.W.3d 61, 66 (Mo. Ct. App. 2020).   

▪ The doctrine is limited to known defects or open and obvious 

defects that the owner or general contractor could have 

discovered during a reasonable inspection of the property and 

could have remedied.  The doctrine does not apply to latent 

defects.  Humboldt Waste Mgmt. Auth. v. Griffin Dewatering 

Corp., 2021 WL 717031 (Cal. Ct. App. Feb. 24, 2021).



Acceptance – Third Parties
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▪ The work of the contractor must be completed and accepted before the defense applies. 

▪ Completion of the work is measured against the contractor’s scope of work as set forth in 

the contract documents.  

▪ Evidence of project completion includes: payment in full, payment of the contractor’s 

retention, the passage of time, or a contractual definition of completion (e.g., issuance of 

a TCO).    



Acceptance – Third Parties
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▪ Acceptance of the work is often proven by an overt act or an  

express communication.  Acceptance might also be implied based 

on an owner’s control over or use of the property.  Zygler v. 

Hawkins Constr., 609 S.W.3d 61, 65–66 (Mo. Ct. App. 2020) 

(“Acceptance need not be made formally.”).

▪ This defense is now the minority rule.  The majority rule is premised 

on “foreseeability”:  Could the contractor have foreseen that its 

negligent work on a project might cause damage or injury to a third 

person.  Collard v. Vista Paving Corp., 292 P.3d 1232, 1241 (Colo. 

Ct. App. 2012) (“[T]he modern foreseeability rule is considered a 

more straightforward approach to determining duty.”).



Acceptance

• Acceptance by who?

• Owner

• Developer

• General Contractor 

• Subcontractor

• Design Professionals

• Building inspectors / third party 
inspectors

• Idea of tolerances

• Communications – RFIs, Submittals, etc.
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Exculpatory Provisions – Risk Allocation
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▪ It is well-known that construction defects can result in damages far exceeding the cost of 

the work.  Such damages include: 

▪ Loss of use

▪ Delay related damages

▪ Loss of profits

▪ Professionals and Contractors should protect themselves by including exculpatory 

provisions and limitation of liability and damages provisions in their contracts.  
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▪ Generally enforced as written.  Strictly construed pursuant to plain language and court 

will not re-write the contract for either party.   

▪ So: 

▪ Be clear

▪ Be unambiguous

▪ Be conspicuous

▪ Sunny Isles Marina, Inc. v. Adulami, 706 So. 2d 920 (Fla. Dist. Ct. App. 1998) 

(finding exculpatory provisions ambiguous and thus unenforceable).
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Typical Exculpatory Provisions:

▪ True exculpatory provision:

▪ Relieves a party from liability resulting from a negligent or 

wrongful act.

▪ Disfavored and not necessarily enforceable as against public 

policy. 

▪ Loewe v. Seagate Homes, Inc., 987 So. 2d 758, 760 (Fla. Dist. Ct. 

App. 2008) (finding exculpatory clause unenforceable to the extent it 

purported to absolve the company of liability for personal injuries 

caused by its negligence).
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▪ Indemnity Provisions

▪ Negotiate for Owner’s obligation to indemnify contractor for 

damages related to or arising from Owner’s negligent acts or 

omissions.  

▪ See, AIA A201-2007 Section 3.18

▪ Be careful about seeking indemnification for your own 

negligence (anti-indemnity provisions).

▪ N.C. Gen. Stat § 22B-1 (declaring that any provision in a 

construction or design professional contract that requires a 

party to indemnify another for its own negligence, whether in 

whole or in part, is against public policy and unenforceable).



Exculpatory Provisions – Risk Allocation 
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▪ No Damage for Delay Provision

▪ Negotiate for a waiver of Owner’s damages related to or arising from delays in the 

project.
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▪ Waiver of Consequential Damages Provision

▪ Negotiate a waiver of Owner’s consequential damages

▪ Consider defining “consequential damages” in the agreement.  

▪ “Consequential damages include but are not limited to ….” 
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▪ Negotiate a cap on liability for damages.

▪ Negotiate an amount not to exceed the amount of the 
contractor’s fee.

▪ Negotiate an amount not to exceed the party’s available 
insurance.  

▪ Note: these limitations typically apply to professionals 
(architects and engineers).  

▪ Note: check to determine whether case law holds that 
professional negligence operates outside the contract, and 
contractual limitations are not applicable   
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▪ Exculpatory provisions will not necessarily be enforced where the breaching party acted 

in bad faith, engaged in fraud, or actively and intentionally interfered with the work (willful 

or wanton conduct).  

▪ New Light Co. v. Wells Fargo Alarm Servs., Div. of Baker Protective Servs., Inc., 247 

Neb. 57, 65, 525 N.W.2d 25, 31 (1994) (“Even if the exculpatory clause could be 

construed to include gross negligence and willful and wanton misconduct, public policy 

prohibits such an exclusion.”)

▪ Wadick v. Gen. Heating & Air Conditioning, LLC, 145 So. 3d 586, 599 (La. App. 4 Cir. 

2014) (“To the extent the exculpatory provision absolves General from liability for 

such bad faith breach of contract and fraud claims, it is invalid”).



Exculpatory 
provisions
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