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WHEN DOES THE CLOCK START TICKING ON 
CONSTRUCTION AND DESIGN DEFECT CLAIMS?

Statute of Limitations Issues 
in the Context of Construction 
and Design Defects

By:  J. Keith Ramsey, Esq.
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Statute of Limitations
S iScenario:

 You represent the Owner/Developer of a 365 unit/ 
multi-building apartment complex.  

 The Owner/Developer entered into a contract with p
XYZ General Contractor to construct the Complex.

 XYZ provided a performance bond with a surety XYZ provided a performance bond with a surety.

 The GC contracted with ABC Architects, Inc. to 
id th d i
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provide the design.



Statute of Limitations (cont.)

Scenario:Scenario:

 Four years after construction was completed, the roof 
in one of the apartment buildings leakedin one of the apartment buildings leaked.

 One year later (year five), one of the other buildings 
started sho ing leaking aro nd indo s of some ofstarted showing leaking around windows of some of 
the units.

 I i 8 i l i f C i It is now year 8 since completion of Construction.  
(4 years after the first roof leak and 3 years after the 
first leaks began showing around windows etc )
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first leaks began showing around windows, etc.)



Statute of Limitations (cont.)

Scenario:Scenario:

 The same roof is leaking again and leaks are occurring in 
the roofs of three other buildings and around the windowsthe roofs of three other buildings and around the windows 
of several of the units.

 Your client wants to sue the GC the GC's surety and the Your client wants to sue the GC, the GC s surety, and the 
architect for these defects.

 Does your client still have viable causes of action or are Does your client still have viable causes of action or are 
they barred by the statute of limitations?

 It d d th j i di ti
9

 It depends on the jurisdiction.



Statute of Limitations (cont.)

 Statute of Limitations v. Statute of Repose

 Statute of Limitations—imposes time limits within which legal proceedings on a 
cause of action must be commenced.

 Statute of Repose—sets outside limit by which an action must be commenced.  
Abolishes or completely eliminates the underlying substantive right of actionAbolishes or completely eliminates the underlying substantive right of action.
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Statute of Limitations (cont.)

FLORIDA

Florida Statute 95.11(3)(c) set a 4 year statute of limitations for:

(c) An action founded on the design, planning, or construction of an improvement to
l t ith th ti i f th d t f t l i b threal property, with the time running from the date of actual possession by the owner,

the date of the issuance of a certificate of occupancy, the date of abandonment of
construction if not completed, or the date of completion or termination of the
contract between the professional engineer, registered architect, or licensedp g , g ,
contractor and his or her employer, whichever date is latest; except that, when the
action involves a latent defect, the time runs from the time the defect is
discovered or should have been discovered with the exercise of due diligence. In
any event the action must be commenced within 10 years after the date of actualany event, the action must be commenced within 10 years after the date of actual
possession by the owner, the date of the issuance of a certificate of occupancy, the
date of abandonment of construction if not completed, or the date of completion or
termination of the contract between the professional engineer, registered architect,
or licensed contractor and his or her employer, whichever date is latest.
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Statute of Limitations (cont.)

FLORIDA

Florida Statute 95.11(3)(c) set a 4 year statute of limitations for: (cont.)

• 4 years from the latter of:  (1) date of possession by owner; (2) date of 
issuance of a CO; (3) date of abandonment of construction if not 
completed; or (4) date of completion of termination of contract

• If defect is latent time runs from the time the defect is “discovered or• If defect is latent, time runs from the time the defect is “discovered or 
should have been discovered with the exercise of due diligence.”

• Even if defect is latent, action must be brought within 10 years of: (1), g y ( )
date of possession by owner; (2) date of issuance of a CO; (3) date of
abandonment of construction if not completed; or (4) date of completion
of termination of contract.
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Statute of Limitations (cont.)

FLORIDA

Florida Statute 95.11(3)(c) set a 4 year statute of limitations for: (cont.)

• Statute applies to ALL actions whether in contract or tort, whether against 
a contractor or design professional

• Exception:  Actions against sureties on performance bonds

Federal Insurance Co. v. Southwest Florida Retirement Center, Inc., 707 
So. 2d 1119 (Fla. 1998)

• Held that 5 year statute of limitations for contract actions governed.  No 
discovery rule.  And statute begins running from date of acceptance of the 
project as having been completed according to terms and conditions set 

t i th t ti t tout in the construction contract.
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Statute of Limitations (cont.)

FLORIDA

Florida Statute 95.11(3)(c) set a 4 year statute of limitations for: (cont.)

• Why should the AIA contractor and its surety have two different statute 
of limitations?  Doesn’t the surety stand in the shoes of the contractor?  
Isn’t the owner contractor agreement incorporated therein?
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Statute of Limitations (cont.)
CALIFORNIA

 Patent Defects:  Cal CCP § 337.1

• Except as otherwise provided in this section, no action shall be brought 
to recover damages from any person performing or furnishing the designto recover damages from any person performing or furnishing the design, 
specifications, surveying, planning, supervision or observation of 
construction or construction of an improvement to real property more 
than four years after the substantial completion of such improvement forthan four years after the substantial completion of such improvement for 
any of the following:

(1) Any patent deficiency in the design, specifications, surveying, 
l i i i b i f i i fplanning, supervision or observation of construction or construction of 

an improvement to, or survey of, real property;

(2) Injury to property, real or personal, arising out of any such patent ( ) j y p p y, p , g y p
deficiency; or
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Statute of Limitations (cont.)
CALIFORNIA

Patent Defects:  Cal CCP § 337.1 (cont.)

(3) Injury to the person or for wrongful death arising out of any such   
patent deficiencypatent deficiency.

(b) If, by reason of such patent deficiency, an injury to property or the 
person or an injury causing wrongful death occurs during the fourth 
year after such substantial completion, an action in tort to recover 
damages for such an injury or wrongful death may be brought within 
one year after the date on which such injury occurred, irrespective of 
h d f d h b i h i b b hthe date of death, but in no event may such an action be brought more 

than five years after the substantial completion of construction of such 
improvement.
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Statute of Limitations (cont.)
CALIFORNIA (cont.)

 Latent Defect: 

 Tort Action-Cal CCP § 337.1 - Three Years from Discovery

 i l f di Contract action-- Cal CCP § 337 - Four years from discovery 

 Statute of Repose-- Cal CCP § 337.15

a) No action may be brought more than 10 years after the substantiala) No action may be brought . . . more than 10 years after the substantial 
completion of the development or improvement for any of the following:

(1) Any latent deficiency in the design, specification, surveying, 
planning, supervision, or observation of construction or construction 
of an improvement to, or survey of, real property.

(2) Injury to property, real or personal, arising out of any such latent ( ) j y p p y, p , g y
deficiency.
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Statute of Limitations (cont.)
ILLINOIS

 Statute of Limitations:  735 ILCS 5/13-214:

(a) Actions . . . . shall be commenced within 4 years from the time the
b i i i hi h i i k h ld blperson bringing an action, or his or her privity, knew or should reasonably

have known of such act or omission. Notwithstanding any other provision
of law, contract actions against a surety on a payment or
performance bond shall be commenced if at all within the same timeperformance bond shall be commenced, if at all, within the same time
limitation applicable to the bond principal.

 Note distinction from Florida law on bond claims!

18



Statute of Limitations (cont.)
ILLINOIS

 Statute of Limitations:  735 ILCS 5/13-214: (cont.)

Statute of Repose

(b) i b d h i b b h(b) No action based upon tort, contract or otherwise may be brought . . . .
after 10 years have elapsed from the time of such act or omission.
However, any person who discovers such act or omission prior to expiration
of 10 years from the time of such act or omission shall in no event have lessof 10 years from the time of such act or omission shall in no event have less
than 4 years to bring an action as provided in subsection (a) of this Section.
Notwithstanding any other provision of law, contract actions against a
surety on a payment or performance bond shall be commenced if at allsurety on a payment or performance bond shall be commenced, if at all,
within the same time limitation applicable to the bond principal.

*  Despite the 10 year repose, you can discover a defect in year 9 and wait until 
13 t fil ityear 13 to file suit.
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Statute of Limitations (cont.)
But see:

GEORGIA

 No discovery rule

 Contract claims: Six Year Statute of Limitations Contract claims:  Six Year Statute of Limitations

 Tort Claims:Four year statute of limitations

 Generally a claim accrues when the Plaintiff could first have maintained
the action to a successful result. Colormatch Exteriors v. Hickey, 569 S.E.
2d 497 (2002)

 "In situations where a plaintiff owns property being improved by ap p p y g p y
contractor, damage to the property arising out of faulty construction is
considered to occur at the time of substantial completion . . ., because such
damage normally is ascertainable to the plaintiff at that time." Scully v.
First Magnolia Homes, 614 S.E. 2d 43, 46 (Ga. 2005)
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Statute of Limitations (cont.)
GEORGIA (cont.)

 Latent defects are relevant in two circumstances:

(1) if the cause of action relates to the manufacture of or the negligent 
d i i t ll ti f th ti t i idi th f tidesign or installation of synthetic exterior siding, the cause of action 
"shall accrue when the damage to the dwelling is discovered or, in the 
exercise of reasonable diligence, should have been discovered, 
whichever first occurs " OCGA 9 30 30(b)(1)whichever first occurs.   OCGA 9-30-30(b)(1)

(2)fraud.  When a contractor makes false representations concerning the 
construction or intentionally conceals a material fact, fraud may exist.   
Fraud claims are subject to a four year limitations period.  The statute of 
limitations is tolled until plaintiff's discovery of the fraud.  OCGA 9-3-
96.
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Statute of Limitations (cont.)
GEORGIA (cont.)

STATUTE OF REPOSE:  OCGA 9-3-51

(a) No action to recover damages:

(1) For any deficiency in the survey or plat, planning, design,(1) For any deficiency in the survey or plat, planning, design, 
specifications, supervision or observation of construction, or construction 
of an improvement to real property; 

(2) For injury to property, real or personal, arising out of any such(2) For injury to property, real or personal, arising out of any such 
deficiency; or 

(3) For injury to the person or for wrongful death arising out of any such 
deficiencydeficiency 

shall be brought against any person performing or furnishing the survey or plat, 
design, planning, supervision or observation of construction, or construction of such 
an improvement more than eight years after substantial completion of such anan improvement more than eight years after substantial completion of such an 
improvement.
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What is a Latent Defect?
 A hidden or concealed defect which is not discoverable by y

reasonable and customary inspection, and of which the owner 
has no knowledge.

Alexander v. Suncoast Builders, Inc., 837 So. 2d 1056, 1058 
(Fla. 3d DCA 2003)

 Whether the average consumer, during the course of a 
reasonable inspection, would discover the defect.  

Creekridge Townhome Owners Ass'n, Inc. v. C. Scott Whitten, 
Inc., 99 Cal Rptr. 3d 258 (Cal. 3d Dist. 2009)
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Latent Defects

 Who is the average person?

 Not An Expert!

24



Latent Defects

 Saltponds Condominium Ass’n, Inc. v. McCoy, 972 So. 2d 230 (Fla. 3d DCA 2007)

 Control of the condo to the association occurred in 2002.

 Leaks occurred and Association hired an engineering firm to investigate.

 Based on a visual inspection of buildings, engineering firm produced a report in p g , g g p p
2005 identifying various defects.

 Association filed suit in 2006 against architect and attached report to Complaint
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Latent Defects

 Architect argued that engineering report, which was based on visual inspection, 
showed defects were patent, not latent and thus suit filed in 2006 was time barred as 
more than four years had passed since turnover of condo to associationmore than four years had passed since turnover of condo to association

 3d DCA rejected this argument.

 “The listing of these defects only meant that the defects were obvious to trained The listing of these defects only meant that the defects were obvious to trained 
professional engineers.  It does not follow that the defects are automatically obvious, 
and therefore patent defects, to the Association.”  Id. at 232.

 N t th t i ti fil d it ft i i i ’ t Note that association filed suit soon after receiving engineer’s report.  

 Though not addressed in opinion, the report itself was probably enough to put 
association on notice.  What if association had waited more than four years after 
receiving report?
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Latent Defects
 Just because a defect is not in plain sight therefore does not necessarily 

mean its latent.

 Must also be something not discoverable by a reasonable inspection.

 Therefore an owner who does nothing may not be able to later claim that a 
subsequently discovered defect was truly "latent" if it can be proven that the 
defect could have been discovered earlier upon a reasonable inspection.p p

 "A plaintiff must seek to learn the facts necessary to bring the cause of 
action in the first place---he cannot sit on his rights and wait for the facts to 
fi d hi b t t i ti l f hi di f th f t if ibl dfind him, but must in a timely fashion discover further facts if possible and 
file suit if he does."

Landale-Cameron Court, Inc. v. Ahonen, 66 Cal. Rptr. 3d 776, 780 (2d , , p , (
District 2007)
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What is a Reasonable Inspection?
 It is an issue of fact.

 What's reasonable when the property is a single family residence and the owner 
is a layperson?

 What's reasonable when the property is a 500 unit apartment complex and the What s reasonable when the property is a 500 unit apartment complex and the 
owner is a sophisticated commercial entity?

 Would it be expected that an inspection of a single family residence might be 
less rigorous than an inspection conducted on behalf of a sophisticatedless rigorous than an inspection conducted on behalf of a sophisticated 
commercial entity?

 In California, for example, while it recognizes that an owner cannot simply 
wait for the facts to find them California will not "force property ownerwait for the facts to find them, California will not force property owner 
associations across the state to conduct extensive investigations for possible 
construction defects based on any report of a small problem.  This could prove 
very expensive for the associations, and would often be futile.  We decline to 
impose such a burden."  Creekridge, 99 Cal. Rptr. 3d at 259.
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What is a Reasonable Inspection? (cont.)

 Are routine maintenance inspections sufficient?

 While an owner will try and show that it conducted reasonable inspections, 
the inspection records themselves might be used as a weapon by the 
contractorcontractor. 

 How many times has maintenance had to address leaky windows or roofs?

 The frequency and scope of such issues can potentially transform routine 
maintenance issues into notice of an actionable defect.  

See LandaleSee Landale.
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When is the Defect considered “Discovered”?
 Assuming the owner has performed regular inspections, what is the owner's 

obligation once a leak is discovered?

 "Generally presents a question of fact, unless the defect is obvious in the 
context of common experience; then a determination of patent defect maycontext of common experience; then a determination of patent defect may 
be made as a matter of law."

Creekridge Townhome, 99 Ca. Rptr. 3d at 261.g p

 It may depend on where the leak springs from.
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Roof Leak
FLORIDA

Kelley v. School Board of Seminole County, 435 So. 2d 804 (Fla. 1983)

• The Supreme Court of Florida held that the cause of action for a defective roof accrued 
upon the first occurrence of leaks and therefore the "delayed discovery" provisions of 
Section 95.11(3)(c) would not apply.  

• In that case, the school board contracted with an architect for the design and 
construction of several elementary schools in 1969 and 1970.  The roofs of the schools 
started leaking in 1970 and 1971 however the school board did not file suit until 1977started leaking in 1970 and 1971, however the school board did not file suit until 1977. 

• The Supreme Court held:   "when a newly finished roof leaks it is not only apparent, 
but obvious, that someone is at fault."  Therefore, "regardless of the school board's 
lack of knowledge of a specific defect, the school board knew more than four yearslack of knowledge of a specific defect, the school board knew more than four years 
prior to August 1977 that something was wrong with the roofs of these three schools.“

• A newly finished roof leak is not considered a latent defect.

• What about an older roof?
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Roof Leak
ILLINOIS

Knox College v. Celotex Corp., 430 N.E. 2d 976 (Ill. 1981)

• Roof installed at Knox College in 1970.  Immediately began to leak.

• From 1970 to 1976 the roofing contractor and the College conducted repairs of 
roof.

• 1976 an independent consultant informed college that roofing problems might be• 1976 an independent consultant informed college that roofing problems might be 
caused by deficiencies in 2-ply roofing system.

• Lawsuit filed in 1978.  8 years after first leak

• The Supreme Court held that even though the college knew the roof leaked almost 
as soon it was completed, court could not say as a matter of law that this started 
the running of the statute of limitations.
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Roof Leak
ILLINOIS

Knox College v. Celotex Corp., 430 N.E. 2d 976 (Ill. 1981) (cont.)

• "However, if not the first leak, at some point along the line, [the college] had 
sufficient information to put a reasonable person on inquiry as to the nature of thesufficient information to put a reasonable person on inquiry as to the nature of the 
defect in the roof and whether a cause of action existed . . . . That point must be 
determined by the trier of fact . . . ."  Id. at 981
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Roof Leak
CALIFORNIA

Creekridge

 After a reroofing in a 61-unit, 11-building townhome complex, a resident 
d b k f il d i bl i id i dreported broken roof tiles and a water moisture problem inside a window

 Later, a roofing consultant confirmed that there were multiple defects in the 
roofing However the Third District Court held that they could not say "asroofing.  However, the Third District Court held that they could not say as 
a matter of law" that the reroofing defects were patent.  

 Court noted there was "only one roof-related water moisture problem in 
one unit of a 61-unit 11-building complex."  
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Roof Leak
CALIFORNIA

Creekridge (cont.)

Compare

Landale-Cameron Court, Inc. v. Ahonen, 66 Cal. Rptr. 3d 776 (2d Dist. 2007)

• leaks in at least three of the complex's eight units, including the unit of p g g
the board president of the plaintiff homeowners' association. Furthermore, 
at this point, the president had observed a handyman trying to repair roof 
leaks, and there was a problem with waterproofing of the walls in another 
unit as well as roof and deck problems and stairway leaks.
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Non-Roof Leak Cases
 In Sante Fe Community College v. Caudill Rowlett Scott, Inc., 461 So. 2d 239 

(Fla. 1st DCA 1984), the First District held that in non-roof leak cases, the 
existence of a defect is not obvious as it is when there is a roof leak.    

 There, the board of trustees of a community college were not time barred from There, the board of trustees of a community college were not time barred from 
bringing suit for leaks due to corrosion in an underground piping system even 
though there had been leaks more than four years before suit was filed.  The court 
reasoned that in order for the action to be barred, there would have to be evidence 
h h b d k h d l i f h l k h h ithat the board knew the underlying cause of the leaks, i.e., that the pipes were 

corroded.  The court determined that the existence of leaks alone was not enough 
to trigger the statute of limitations because, unlike with a roof leak, the leaks 
could have been due to other causes other than an actionable defect In subsequentcould have been due to other causes other than an actionable defect. In subsequent 
decisions, courts throughout the state continue to recognize that in non-brand new 
known roof leak cases, the statute of limitations is not triggered until the owner 
knows of the underlying cause of the leak.
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Back to Hypothetical
Remember, it is 8 years from Completion of the Project.

--A roof leak occurred in year 4

--Window looks began in one of the buildings in year 5Window looks began in one of the buildings in year 5

-- Widespread leaks in year 8 and Owner wishes to sue

FLORIDAFLORIDA

 Within the 10 year repose period.

 Against GC and Architect?

• The GC and Architect will argue the Kelley decision and allege that the 
roof leak in Year 4 put you on notice of an actionable defectroof leak in Year 4 put you on notice of an actionable defect.
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Back to Hypothetical
FLORIDA (cont.)

• As the Owner, you might point out that Kelley involved a new roof.  Here 
the first leak did not occur until 4 years after completion.

• Also, one isolated roof leak in one building shouldn't put one on notice of 
an actionable defect in a roof leak 4 years later in other buildings.  And it 
shouldn't put one on notice as to the window leaks.p

• But what if in repairing that first roof leak, the owner discovered some 
design or construction defect in the roof that caused the leak?  Should that 

t th ti th t it h ld i ti t th th f ?put the owner on notice that it should investigate the other roofs?

 Surety?--No.  It's been more than 5 years.
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Back to Hypothetical
CALIFORNIA

 10 year repose period.

 Against GC?

B h f t t l i 4 f Di• Breach of contract claims run 4 years from Discovery

• Owner should have arguments that the one isolated roof leak 4 years prior does 
not put them on notice for these other defects.  See Creekridge.

 Against Architect?

• It would be a tort claim since there is no privity.

 Tort claims run 3 years from Discovery Tort claims run 3 years from Discovery

 Architect will argue that it has been more than three years since the first roof leaks 
and first window leaks occurred.
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Back to Hypothetical
What if investigation of that first roof leak more than 3 years prior g y p
showed a design defect?  Isn't the owner on notice at that point that 
the design defect exists in all of the other roofs?
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ILLINOIS
10 year repose period

Against GC and Architect?
4 years from when one knew or reasonably should have known.

In light of Knox decision, you have a good argument that the 
isolated roof leak in Year 4 did not start the running of the statute 
of limitationsof limitations.

Against Surety?--unlike Florida, claim against surety is still 
possiblepossible.

41



Back to Hypothetical
GEORGIA

 No discovery rule.

 In absence of fraud any causes of action will have run In absence of fraud, any causes of action will have run.

 Even if fraud, the statute of repose for construction defects is 8 years.  
Thus, any action is probably barred.Thus, any action is probably barred.
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Construction Defect Damages Claims
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Different Rules Govern Third Party Claims

P l i j t d Personal injury v. property damage
 Typically tort instead of contract
 Rarely dealing with latent v patent issueRarely dealing with latent v. patent issue
 Statute of limitations
 Typically runs from date of injuryyp y j y

 Typically insured
 General liability (CGL, OCIP or CCIP)
 Professional liability

 Harder to contract around liability
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Questions to Consider in DeterminingQuestions to Consider in Determining 
Construction Defect Damages

Copyright © 2011 by K&L Gates LLP.  All rights reserved.



All f “f ll th ” h t th

Benefits of Early Damages Analysis

 Allows for a “follow the money” approach to the 
case
 Avoid pitfalls in early communicationsAvoid pitfalls in early communications
 Uncovers often conflicting or indeterminate law 

regarding:g g
 Appropriate measure of damages

 Burden of proof concernsBurden of proof concerns
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The Measure of Damages: Cost of Repair or 
Diminution in Value?
 First question to be determined in this damages 

analysis
 In many instances this is a non issue In many instances this is a non-issue
 Cost of repair is equal to or less than diminution in 

value
 Exceptions
 What if cost of repairs exceeds decrease in value?

Wh if i i d h d i What if repairing does not correct the decrease in 
value? 

 Case law struggles with these questions 
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 The First and Second Editions of the Restatement of Contracts

First Restatement of Contracts and the 
Measure of Damages

 The First and Second Editions of the Restatement of Contracts 
Materially Differ on the Measure of Damages in Defect Cases

 Restatement (First) (published in 1932):
 Adopted in FL (Grossman Holdings Ltd. V. Hourihan, 414 So. 2d (

1037
 § 346. Damages For Breach Of A Construction Contract 
 (1) For a breach by one who has contracted to construct a specified 

product, the other party, can get judgment for compensatory damages 
f ll id bl h th t th b ild h d t f hfor all unavoidable harm that the builder had reason to foresee when 
the contract was made, less such part of the contract price as has not 
been paid and is not still payable, determined as follows: 

 (a) For defective or unfinished construction he can get judgment for 
eithereither

 (i) the reasonable cost of construction and completion in accordance 
with the contract, if this is possible and does not involve unreasonable 
economic waste; or

 (ii) the difference between the value that the product contracted for 
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( ) p
would have had and the value of the performance that has been 
received by the plaintiff; if construction and completion in accordance 
with the contract would involve unreasonable economic waste. 



Restatement (Second) and the Measure of 
Damages
 Published in 1981
 Adopted in IL (Mayfield v. Swafford, 435 N.E.2d 953, 956 (5th Dist. 1982))
 § 347. Measure Of Damages In General 

 Subject to the limitations stated in §§ 350-53, the injured party has a right to j §§ , j p y g
damages based on his expectation interest as measured by

 (a) the loss in the value to him of the other party's performance caused by its 
failure or deficiency, plus

 (b) any other loss, including incidental or consequential loss, caused by the 
breach, lessbreach, less

 (c) any cost or other loss that he has avoided by not having to perform.
 § 348. Alternatives To Loss In Value Of Performance

 …(2) If a breach results in defective or unfinished construction and the loss in 
value to the injured party is not proved with sufficient certainty, he may recover 
d b ddamages based on.

 (a) the diminution in the market price of the property caused by the breach, or
 (b) the reasonable cost of completing performance or of remedying the defects if 

that cost is not clearly disproportionate to the probable loss in value to him.
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 No easy answer

How do you choose between the two 
measures of damages?  
 No easy answer
 The tests are incredibly varied depending 

upon your state
 Roughly six categories
 Cost of repairs only
 Diminution in value only Diminution in value only
 Either cost of repair or diminution in value
 Both cost of repair and diminution in valuep
 The lesser of cost of repair or diminution in 

value
 Cost of repair as first choice unless “economic

50

 Cost of repair as first choice, unless economic 
waste” would result



California: Heninger v Dunn 162 Cal Rptr 104

Representative Samples of Courts’ 
Statements of the Test
 California: Heninger v. Dunn, 162 Cal. Rptr. 104, 

106 (Cal. Ct. App. 1980) (quoting Basin Oil Co. v. 
Baash-Ross Tool Co., 271 P.2d 122, 138 (Cal. Ct. 
App 1954))App. 1954)) 
 “There is no fixed, inflexible rule for determining the 

measure of damages for injury to, or destruction of, 
t h t f l i t i t tproperty; whatever formula is most appropriate to 

compensate the injured party for the loss sustained in 
particular case will be adopted.”

 Florida:  United Steel Corp. v. J.C. Benefield, 352 So. 2d 
892, 894 (Fla. Dist. Ct. App. 1977) 
 “The general rule appears to be that the cost of restoration 
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will not be awarded if it is more than the diminution in market 
value.” 



Representative Samples of Courts’ 
Statements of the Test (cont)
 Illinois: Arch of Illinois, Inc. v. S.K. George Painting 

C t t I 681 N E 2d 1049 1050 (Ill A CtContractors, Inc., 681 N.E.2d 1049, 1050 (Ill. App. Ct. 
(5th Dist.) 1997)  
 “Only when correcting the defects would involve the 

“ bl d t ti ” f t t ' k ill th“unreasonable destruction” of a contractor's work will the 
diminution-in-value standard apply. It is not merely the 
destruction of the original work that must be considered. 
Rather, it is unreasonable destruction. Under the ,
defendant's position, the cost-of-repairs method could never 
be used if the contractor's work was substantially or entirely 
defective because correcting the defects would almost 
always entail redoing the faulty original work ”always entail redoing the faulty, original work.

 “The correct construction of the rule requires the application 
of the diminution-in-value method when correcting the 
defective work would result not only in discarding the
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defective work would result not only in discarding the 
defective work but also in destroying, for example, those 
portions of a building which were largely free of defects.”



Representative Samples of Courts’ 
Statements of the Test (cont)
 Maine: North East Ins. Grp. v. Arbo, No. CV 97-434, 

1998 M S L i 212 *3 (S Ct M i1998 Me. Super. Lexis 212, *3 (Sup. Ct. Maine 
August 19, 1998) 
 “Maine. . . allows a plaintiff to choose between difference in 

value or cost of repair for defective performance of avalue or cost of repair for defective performance of a 
construction contract.”

 New York: 
 “As a general rule the proper measure of damages in cases As a general rule, the proper measure of damages in cases 

involving the breach of a construction contract is the difference 
between the amount due on the contract and the amount 
necessary to properly complete the job or to replace the 
defective construction, whichever is appropriate. Where,defective construction, whichever is appropriate.  Where, 
however, the contractor's breach was unintentional and 
constituted substantial performance in good faith and 
remedying the defective performance would result in 
unreasonable economic waste damages should be based upon 
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g p
the difference between the value of the property as constructed 
and the value if performance had been properly completed.” 



Representative Samples of Courts’ 
Statements of the Test (cont)
 Ohio: South Shore Constr., Inc. v. Grafton Cable 

C i ti I N 03 CA 008359 2004 WLCommunication, Inc., No. 03-CA-008359, 2004 WL 
2600227, *7 (Ohio. App. Ct. (9th Dist.) November, 
17, 2004) 

“th ttl d l i Ohi f f f “the settled rule in Ohio for performance of 
construction contracts is that diminution in value is the 
proper measure of damages, but restoration cost may 
be used as an alternative so long as it does not exceed g
diminution in value.”

 Oregon: McCormick v. City of Portland, 82 P.3d 1043, 
1049 (Or. Ct. App. 2004)
 “Whether repair costs or lost market value is the more Whether repair costs or lost market value is the more 

appropriate measure of damages depends on whether the 
harm to the property in question is permanent or temporary.  
When damage is temporary, a property owner's relief is 
more appropriately based upon the cost of restoring the
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more appropriately based upon the cost of restoring the 
property to its original condition; when the damage is 
permanent, lost market value is the appropriate measure.” 



 Economic Waste or Unreasonable Repair Costs
Problems with the Cost of Repair

p
 What if the cost of repair results in a windfall?  
 Jacob & Youngs, Inc. v. Kent, 129 N.E. 889 (NY 1921) 

I ffi i t D Sti D Insufficient Damages: Stigma Damages
 What if even after the building is repaired, its market 

value is still measurably impacted by the defect?y p y
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 Some Courts Allow
Stigma Damages

 CA, NY, TX all have allowed
 Some decisions in these states allow stigma damages 

in theory, but in practice view the evidence of the y, p
stigma as inherently speculative

 Some Courts Disallow
 KY FL KY, FL

 Few cases address what a plaintiff must prove to 
recover stigma damages

H l h i l ? How long must the stigma last?  
 What evidence must be presented to prove the impact 

of the stigma?  
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Problem with Diminution in Value: Elimination 
of Personal Choice
 Peevyhouse v. Garland Coal and Mining Co., 382 

P.2d 109 (Okla. 1962)
Mining case in which company agreed to put family’s Mining case in which company agreed to put family’s 
land back into its original condition
 Company refused on economic grounds (i.e. repair 

was too expensive)
 Court upheld

 Loss of personal choice / non-economic motivationLoss of personal choice / non economic motivation 
for construction
 Red House / Blue House Example
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Practical Concerns Related to the Cost of 
Repair
 Cost of repair at the time of trial or the time of breach?  

 Generally date of breach
 Can be a critical point

Th bilit t j d t i t t l j l i The ability to recover prejudgment interest can play a major role in 
recovering “full” damages

 What is the effect of changes in the market (i.e. code 
changes, material changes)?g , g )
 Unclear
 Presenting evidence both ways may be safer

 Establishing Costs of Repairs Not Yet Incurred
 Expert Testimony
 Competitive Bids
 Recent Example
 Intention to Actually Perform / Credibility
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Intention to Actually Perform / Credibility



Practical Concerns in Applying the Diminution 
in Value Rule
 When is the diminution in value measured?  
 Generally at the time of breach
 Must compare apples to apples

 How is diminution in value measured?
 Role of appraisals
 Any changes if only a piece of a larger whole is 

defective?defective?  
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 Types of Burden
Burdens of Proof

yp
 Initial burden
 Burden of Persuasion
 Shifting Burdens Shifting Burdens
 Burden and Damages Limitations
 Relationship between Burden and Affirmative Defenses
 One Party May Lack Access to Proof

 Who has to prove what can be particularly important 
in construction cases
 Often a battle of the experts
 Both experts can be equally credible
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 Case law offers little consistency

Authorities

 Case law offers little consistency
 Some commentators do not support their 

conclusions regarding burdeng g
 Wright and Graham’s 3 “Ps” as a foundation for 

burden questions
P li Policy
 Probability
 Possession of Proof Possession of Proof
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 Prima Facie Evidence that Damages are

Claimant’s Initial Obligation
Prima Facie Evidence that Damages are 
Reasonable
 The ABA Model Jury Instructions for 

C t ti DConstruction Damages:
 [i]f the plaintiff has produced the best evidence 

available and if it is sufficient to support a pp
reasonable basis for estimating his or her loss, the 
plaintiff is not to be denied recovery because the 
amount of damages is incapable of exact g p
ascertainment”
 Comments note: “[t]he plaintiff bears the burden of 

proving with reasonable certainty each element of
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proving with reasonable certainty each element of 
damages claimed”



 Diminution in value

Test Cases
Diminution in value 
 Mitigation
 Betterment
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 Majority: once an owner proves the cost of repairs, it 
Diminution in Value and the Burden of Proof 

j y p p ,
is the contractors’ burden to prove repairs are 
economic waste
 St. Louis, L.L.C. v. Final Touch Glass & Mirror, Inc., 899 

A 2d t 1018 1026 (N J S A Di 2006) ( i iA.2d at 1018, 1026 (N.J. Super. App. Div. 2006) (requiring 
the contractor to prove that repairs are uneconomical) 

 Minority: plaintiff’s burden to establish that cost of 
repairs are the appropriate measure of damagesrepairs are the appropriate measure of damages
 Witty v. C. Casey Homes, Inc., 430 N.E.2d 191, 195 (Ill. 

App. Ct. (1st Dist.) 1982) (finding that where the proper 
measure was diminution in value a plaintiff that fails tomeasure was diminution in value, a plaintiff that fails to 
present evidence of this decrease cannot recover damages)
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 Minority: the re-shift
Diminution in Value and the Burden of Proof 
(cont)

Minority: the re shift
 Owner can show that repairs go to the 

essence of the contract
 Braun v Agri Systems No CV F 02 6482 AWI Braun v. Agri-Systems, No. CV-F-02-6482 AWI 

SMS, 2006 U.S. Dist. LEXIS 29947, * 48 (E.D. 
Cal. May 16, 2006) (summarizing California law 
regarding the “personal reason” exception to allowregarding the personal reason  exception to allow 
cost or repairs where California’s normal rule 
determining the appropriate measure of damages 
would otherwise dictate an application of the pp
diminution in value measure of damages) 
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 Court decisions and commentators frequently avoid

Mitigation and the Burden of Proof

 Court decisions and commentators frequently avoid 
or lack analysis

 Corbin’s “burden on-the-breaching party” approach
 Corbin on Contracts 57.11

 Federal Contract Excess Reprocurement Cost Cases
 Cascade 773 F 2d 287 (Fed Cir 1985) Cascade, 773 F.2d 287 (Fed. Cir. 1985)
 Similarity
 Actual incurring of costs
 Acted reasonably to mitigate
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 Definition:
Betterment and the Burden of Proof

 Repair work that exceeds the defaulting 
contractor’s original plans and specifications and
 Work that would have had to have been 

performed and would have been paid for anyway
 Contrasting ApproachesContrasting Approaches
 Skidmore, 87 Wash. App. 1054 (Wash. App. Ct. 

1997) (burden on contractor) 
 Westminster, 100 P.3d 472 (Colo. Ct. App. 2003) 

(burden on owner)
Appeal of Solar Laboratories Inc 1976 WL 1945
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 Appeal of Solar Laboratories, Inc., 1976 WL 1945 
(government has the burden)



O t it t C

Other Test Cases

 Opportunity to Cure
 Credit for Useful Life
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Consequential Damages

B d di i ti i l t f i Beyond diminution in value or cost of repair
 Carry costs
 Interest Interest
 Taxes
 Overhead

 Lost Profits
 Many pitfalls
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Attorneys Fees

Att ’ f i t t l t t t Attorneys’ fees require contractual or statutory 
authority
 Default = no fees e au o ees

 Prevailing party
 What does this mean?  
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Overall Summary In Proving or Defending 
Against Damages
 Lots of room for creativity
 Law of different jurisdictions varies significantlyj g y
 Necessary proof varies
 Burdens of proof vary
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Minimizing Liability--Inspection Procedures
 A Contractor does not want to be dragged into a lawsuit 5 years aftergg y

completing a project.
 Moreover, in those states that have "Offer to Repair" rules in place, it is

going to be more expensive for the Contractor to mobilize and Repair 5going to be more expensive for the Contractor to mobilize and Repair 5
years after a Project is Complete, particularly where there is associated
property damage due to wood rot and other associated damage that has
had 5 years to accumulate.had 5 years to accumulate.

 Likewise, most property Owners, particular commercial property
owners of apartments or hotels do not want to have their property, their
reputation and their business ruined by latent defects that suddenlyreputation, and their business ruined by latent defects that suddenly
manifest themselves. Owners also do not want to see scaffolding and
extensive exterior repairs occurring when they are trying to attract
tenantstenants.
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Minimizing Liability--Inspection Procedures (cont.)

 i i / i i d ld Rigorous post-construction/pre-turnover inspection procedures could 
help protect both parties.

 Identify in the Contract a Third Party Inspector who will undertake a Identify in the Contract a Third Party Inspector who will undertake a 
rigorous inspection of the Property upon Completion and before 
turnover.  Maybe it's an architect or structural engineer.  Spell out the 
t f i ti t b d t dtype of inspection to be conducted.

 Something much more thorough than the standard Certificate of 
Substantial Completion by the Project Architect Most of the timeSubstantial Completion by the Project Architect.  Most of the time, 
the Architect is not inspecting for defects.
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Other Contract Terms To Consider In An Effort 
to Minimize Liability

W t li it ti Warranty limitations
 Must be explicit
 Must be carefully worded Must be carefully worded

 Waiver of consequential damages 
 Contractual limitations periodp
 Limitations accrual provisions

 Specific damages calculation provisions
 Arbitration
 Waiver of jury trials 
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