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I. Introduction 
 
 A. Definition of “Liquidated Damages” 
 
 B. Purpose 
 
 * LD clauses favored generally -- commercial parties / equal bargaining  

*(Coe v. Thermasol, Ltd., 615 F. Supp. 316, 320 (W.D.N.C. 1985), aff’d, 
785 F.2d 511 (4th Cir. 1986)) 

 
II. Enforceability of Liquidated Damages Clause 
 
 A. Is the clause enforceable or is it an unenforceable 
  penalty or forfeiture clause? 
 

 * Attacking party has burden of proof  
(DJ Mfg. Corp. v. United States, 33 Fed. Cl. 357, 359 (Ct. Cl. 1995), 
aff’d, 86 F.3d 1130 (Fed. Cir. 1996)) 

 
 B. Three-Part Test  

(Carr-Gottstein Props., Ltd. P’ship v. Benedict, 72 P.3d 308 
 (Alaska 2003) - follows Restatement (2d) of Contracts § 356(1) (1981)) 

 
  1. Is the liquidated amount a reasonable forecast 
   of damages likely to be sustained due to delay 
   in performance? 
 
  2. Is it difficult or impossible to determine actual 
   damages likely to be sustained? 
 
  3. Was the clause intended to compensate for actual 
   damages or is it intended to penalize? 
 
 C.  Excusable vs. Non-excusable delay 
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  1.  Excusable delays: Delays that is not attributable to    
   the contractor's action or inactions. If an excusable delay impacts  
   the critical path to cause the substantial completion date to slip,  
   then the contractor is typically entitled to a time extension. 
   a.  Compensable: Delays that are caused by the owner's actions 
    or inactions. Typically, a contractor is entitled to a time  
    extension and damage compensation for extra costs   
    associated with the  delay.  

 
 Examples: 

• Delays due to the negligence of the Owner 
• Delays due to revised or changed Work 
• Unforeseen sight conditions (hazardous materials owner 

was aware of, depending on contract) 
• Owner’s failure to act in a timely manner (submittals, 

right-of-ways, project management correspondence, etc) 
 

   b. Non-compensable: Delays that are neither the contractor's  
    or the owner's fault. Contractor is entitled to a time   
    extension but not to damage compensation.  
     
    Examples: 

• Act’s of god, such as floods, tornadoes, lightning strikes 
or earthquakes 

• Delays due to certain severe weather conditions 
• Extraordinary delays in material deliveries the Contractor 

or its suppliers cannot foresee or avoid resulting from 
freight embargoes, or government acts.  

• Delays due to civil disturbances. 
• Delays from fires or epidemics 
• Delays from labor strikes that are beyond the 

Contractor’s, subcontractor’s, or supplier’s control and 
are not caused by improper acts or omissions of the 
Contractor, subcontractor, or supplier. 

• Changed quantities (not scope of work) that delay an 
activity on the critical path. 

 
  2.  Non-excusable delays: Delays that are caused by the contractor's  
   or its subcontractor's actions or inactions. Consequently, the   
   contractor is not entitled to a time extension or delay damages. On  
   the other hand, the owner may be entitled to liquidated or other  
   damages.   
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    Examples: 
• Failure to complete scope of work on time 
• Contractor’s failure to provide the proper resources 

(equipment, manpower, material)  
• Contractor’s, subcontractor’s, or supplier’s insolvency or 

mismanagement 
• Defective or deficient work 
• Failure to adhere to safety or environmental regulations 

 
 D.  Concurrent delays 
  
  1.  Definition: Two or more delays that occur or overlap during   
   the same period, either of which occurring alone could have   
   affected the ultimate completion date. 
 
  2.  Significance: Critical Path Method (CPM) analysis is required to  
   apportion delays. If the delay is apportioned and the owner can  
   substantiate that its damages were caused by the contractor, the  
   owner can recover its liquidated damages. 
 

3. Examples 
a. When a non-compensable delay is concurrent with a 

compensable delay, the Contractor is entitled to 
additional time but not entitled to additional 
compensation. 

  1. Compensable & Compensable =   
      Compensable 

  2. Non-compensable & Compensable = Non- 
      compensable 

 
b. When excusable, non-excusable, compensable, or 

non-compensable delays are concurrent (critical and 
delaying the project at the same time), the non-
excusable, or non-compensable delays take 
precedence. 

  1. Excusable & Excusable = Excusable 
  2. Excusable & Non-excusable = Non-  
      excusable 

 
 E.  Substantial completion 
 
  1.  Definition: The stage in the progress of the Work when the Work or 
   designated portion thereof is sufficiently complete in accordance  
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   with the Contract Documents so the Owner can occupy or utilize  
   the Work for its intended use. (American Institute of Architects,  
   AIA) 
 
  2. Significance: Occurrence of substantial completion will typically end 
   the period for which liquidated damages may be assessed. 
  
 
  3.  Primary rules for determining substantial completion:  
    
   A. How extensive is the claimed defect or incomplete work? 
 
   B. To what degree was the purpose of the contract defeated? 
 
   C. How easy is the defect to correct? 
 
   D. Has the owner benefited from the work performed? 
     
   
 F.  Termination or abandonment 
  
  1.  Owner may terminate the contract if the contractor failed to   
   complete the work within the contractually stipulated time period.  
   The owner can retain a replacement contractor and assess liquidate 
   damages up to the time of substantial completion and the   
   additional costs to complete. 
 
 G. Also applicable to government contracts 
 

* L&A Jackson Enters. v. United States, 38 Fed. Cl. 22, 41-43 (Fed. 
Cl. 1997), aff’d, 135 F.3d 776 (Fed. Cir. 1998); Mega Constr. Co. v. 
United States, 29 Fed. Cl. 396, 501-03 (Fed. Cl. 1993) compare 
with K-Con Bldg. Systems, Inc. v. United States, 97 Fed. Cl. 41, 50-
21 (Fed. Cl. 2011) (holding that courts may examine conditions 
existing at the time a contracted was formed as well as after a 
breach occurs) ; P&D Contractors, Inc. v. United States, 25 Cl. Ct. 
237, 240-41 (Cl. Ct.), aff’d, 985 F.2d 583 (Fed. Cir. 1992) compare 
with K-Con Bldg. Systems, Inc. v. United States, 97 Fed. Cl. 41, 50-
21 (Fed. Cl. 2011) 

 
- Where delays are caused by factors beyond control of government 

of contractor -- contractor cannot recover damages from 
government for delays, nor can the government properly assess LD 
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against the contractor (L&A Jackson, supra, at 44; Youngdale & 
Sons Constr. Co. v. United States, 27 Fed. Cl. 516, 564-65 (Fed. Cl. 
1993) (barring recovery of LD due to government-caused delay and 
differing site conditions) 

 
III. “Reasonable Forecast” of Damages 
 
 A. Actual damages NOT required 
 

(Sec. Fence Group, Inc. v. City of Cincinnati, No. C-020827, 2003 WL 
22270179, 2003 Ohio 5263, at *P8 (Ohio Ct. App. Oct. 3, 2003), appeal 
not allowed, 804 N.E.2d 41 (Ohio 2004); Bethlehem Steel Corp. v. City of 
Chicago, 350 F.2d 649 (7th Cir. 1965)) 

 
 B. Examine what parties knew at TIME OF CONTRACT 
 

(Sec. Fence, supra; Bethlehem Steel, supra; Coe, supra; Fla. Precast 
Concrete, Inc. v. City of Orlando (In re Fla. Precast Concrete, Inc.), 112 
B.R. 451, 455 (M.D. Fla. Bankr. 1990); Global, Inc. v. Sender (In re Union 
Square Dev. Co., 140 B.R. 544, 548 (D. Colo. 1992); Miami Valley 
Contractors, Inc. v. Town of Sunman, Ind., 960 F. Supp. 1366, 1375 (S.D. 
Ind. 1997) 

 
 C. Issue of fact -- deference given to trial court 
  (Reliance Ins. Co. v. Utah Dept. of Transp., 858 P.2d 1363, 1367 

(Utah 1993), abrogated by Commercial Real Estate Inv., L.C. v. Comcast 
of Utah II, Inc., 285 P.3d 1193 (Utah 2012) (holding that liquidated damages 
clauses should be evaluated like other contractual provisions and not subject to 
heightened judicial scrutiny).  

 
IV. Ascertaining Actual Damages 
 

In DJ Manufacturing, government contractor who failed to make timely delivery 
of military field packs during the Persian Gulf War brought suit to recover 
payment withheld under LD clause 
 
Court of Federal Claims had no difficulty upholding the LD clause -- finding that it 
was difficult, if not impossible to estimate damages from delays due to delivery 
of these field packs. 
 
As the Court stated, “There can be no doubt that the effect of an absence of 
critical field packs on military tactics and the danger to under-equipped troops 
during wartime is substantial.” 
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DJ Mfg, Corp. v. United States, 33 Fed. Cl. 357 (Fed. Cl. 1995), aff’d, 86 F.3d 
1130 (86 F.3d 1130 (Fed. Cir. 1996).  

 
 
V. Is it a Penalty? 
 

* Purpose of contract damages is to compensate nonbreaching party for 
losses suffered as a result of breach 

 
* Punitive damages generally not recoverable for breach of contract 
 
* Historical discussion re: rule against penalty clauses 
 (XCO Int’l, Inc. v. Pac. Scientific Co., 369 F.3d 998, 1002 (7th Cir. 2004)) 
 
A. Whether an LD clause is an impermissible penalty is a question of law. 
 (Daniel Int’l Corp. v. Fischbach & Moore, Inc., 916 F.2d 1061, 1066 (5th 

Cir.), rehearing denied, 921 F.2d 273 (5th Cir. 1990)) 
 
B. Gables, Gables/Kovens, Inc. v. Choate, 792 So. 2d 520 (Fla. Ct. App. 

2001), review denied, 817 So. 2d 852 (Fla. 2002) (enforcing LD clause 
awarding $126,654.68 when construction on luxury, $700,000 condo unit 
was completed 16 months late) - see dissent 

 
C. Checkers Eight Ltd. P’ship v. Hawkins, 241 F.3d 558, 562-63 (7th Cir. 

2001) (striking $150,000 additional payment for failure to make timely 
settlement payments as unenforceable penalty) 

 
D. Doolan v. Doolan Steel Corp., 591 F. Supp. 1506, 1510-11 (E.D. Pa. 

1984), aff’d sub nom. Coutinho Caro & Co. v. Doolan, 772 F.2d 894 (3d 
Cir. 1985) (applying NJ law and striking LD clause because damages not 
reasonable forecast of just compensation for harm caused by breach) 

 
E. Hous. Auth. of City of Chickasaw v. CBE, Inc., 656 So. 2d 1219, 1221 (Ala. 

Ct. App. 1995) (striking LD clause as penalty; allowing contractor to 
recover for cost overruns and damages due to housing authority’s 
misconduct) 

 
 F. Hanrahan v. Audobon Builders, Inc., 614 A.2d 748, 752 (Pa. Super. Ct. 

1992) 
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VI. Other Considerations 
 
 A. Recovery of ACTUAL and LIQUIDATED Damages 
 

1. Generally cannot recover both damages  resulting from failure to 
complete work timely.  
(Gilbane Bldg. Co. v. Nemours Found., 666 F. Supp. 649, 
 652 (D. Del. 1985)) 

 
  2. In such an instance, liquidated damages generally represents outer 

limit of injured party’s recovery. 
 

 3. However, parties CAN contract to provide for recovery of liquidated 
damages for one type of damage or delay and actual damages for 
another. (See Gilbane Bldg. Co., supra; see also Fuschino v. Smith, 
No. 2000-CA-31, 2001 WL 9928, 2001 Ohio App. LEXIS 21 (Ohio 
Ct. App. Jan. 5, 2001)) 

 
* In Fuschino, an owner of a residence brought an action 
against a builder for damages sustained as a result of the builder’s 
failure to complete construction of an outdoor deck. 

 
* The contract provided that “time is of the essence” and 
provided that the owner would pay the builder a $500 bonus if 
completed early. The completion date was May 31, 1998. 

 
* The contract also had a clause requiring the builder to pay 
the owner the sum of $50 per day for each day after May 31st that 
the deck was not completed. 

 
* Construction was not completed by May 31st. The builder 
was terminated and the owner found someone else to finish the 
deck. 

 
* The Ohio Court of Appeals allowed the Owner to recover 
ACTUAL damages and LIQUIDATED damages, recognizing that the 
Owner had 2 separate claims: 

 
a. The first claim was for actual damages resulting from 

the Owner having had to hire a replacement 
contractor 
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b. The second claim for liquidated damages was based 
on the loss of use and enjoyment of the deck 
between May 31st and the actual completion date.  

  
 B. Other remedies available at law or equity, absent contract limitation 
  (Baybank Middlesex v. 1200 Beacon Props., Inc., 760 F. Supp. 957, 

964 (D. Mass. 1991)) 
 
 C. Substantial Completion Doctrine - (Reliance Ins., supra, at 1370-71) 
 
 D. No subcontractor liability if LD not assessed against contractor by owner 

(United Tunneling Enters., Inc. v. Havens Constr. Co., 35 F. Supp. 2d 789 
(D. Kan. 1998)) 

 
 E. Non-Apportionment Clauses 

1. Non-Apportionment rule 
a. If a party benefitting from the liquidated damages clause 

benefits is responsible for delays to the project completion, they 
cannot recover liquidated damages unless the contract 
authorizes the division (“apportionment”) of the liquidated 
damages based on the delays they are responsible for, in the 
event there are delays caused by both parties.  

i. Normally, the non-apportionment rule annuls liquidated 
damages provisions if the delays are caused by both 
parties to a contract. See Sunshine Const. & Engineering, 
Inc. v. United States, 64 Fed. Cl. 346, 372 (Fed. Cl. 
2005) 

 
2. The rules regarding apportionment clauses vary from state to state. 

a. In New Jersey, the general rule is: 
i. In the absence of a time extension provision in a 

construction contract, liquidated damages will be denied 
where the contractee is responsible for a delay, even 
when some or most is attributed to the contractor. 
Ultimately, New Jersey follows the general rule against 
apportionment.  

ii. Without an extension of time provision or apportionment 
clause, damages caused by delays will not be 
apportioned. 

iii. However, when a party commits a willful act in bad faith 
to interfere with performance, the liquidated damages 
provision may be held to be unenforceable. 
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1. Buckley & Co. v. State, 140 N.J. Super. 289, 356 
A.2d 56 (Law Div. 1975). 

 
b. In New York, the general rule is, 

i. when both parties are responsible for the delay is that 
the liquidated damages provision is unenforceable 
because the delay itself cannot be apportioned between 
the parties as it related to the liquidated damages clause.  

ii. Like in New Jersey, time extension clauses may allow for 
the delays to be apportioned between each party and 
liquidated damages may be applied pursuant to the 
specific delays caused.  

1. Blue Heron Construction Company v. Village of 
Nunda, 63 A.D.3d 1694, 1696 (4th Dept. 2009); 
Mars Associates v. Facilities Development 
Corporation, 124 A.D.2d 291, 292-293 (3d Dept. 
1986). 

 
3. Generally, liquidated damages are not apportionable when both 

parties are partly responsible, unless an apportionment clause (or time 
extension clause) is specifically included within the contract, allowing 
delays.  
 

4. Liquidated damages for delay may be apportioned based on fault of 
the parties, however, the liquidated damages clause must be found to 
be reasonable. Hutton Contracting Co., Inc. v. City of Coffeyville, 487 
F.3d 772 (10th Cir. 2007). 

a. For example, if a contractor causes a delay and the building 
owner does not sustain any damages from the delay, the court 
is not likely to enforce the liquidated damages, as it would be 
unreasonable since no damages were suffered as a result. See 
Rubin v. Napoli Bern Ripkas Shkolnik, LLP, 179 A.D.3d 495 (1st 
Dept. 2020). 

 
5. In a public contract, if there is a provision calling for an extension of 

time for completion in the event of a delay that is not the fault of the 
contractor, the liquidated damages for the delay will be apportioned. 
See Nomellini Constr. Co. v. California ex rel. Dept. of Wat. Resources, 
96 Cal.Rpter 682, 19 Cal. App. 3d 240 (Cal. Ct. App. 1971) (where a 
builder agrees that substituted construction methods must be 
approved prior to implementation, the builder was responsible for the 
delays caused by his continuous resubmissions of alternate methods 
which required review by the State Department). 
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VII. General ‘Misconceptions’  
 
 A.  Owner cannot insert and enforce a liquidated damages clause without  
  inserting a bonus provision. 
  
 B.  Liquidated damages will be enforced if the provision states it is not a  
  penalty. 
 
 C. Liquidated damages cannot be assessed on a contractor beyond the date  
  in which the contractor abandons the project.  
  
 D.  Recovery of damages can not be enforced if the court finds it to   
  be a penalty. 
 
 E. An owner is entitled to recovery of the higher amount between actual and 
  liquidated damages.  
 
 F.  Liquidated damages cannot be recovered if the owner does not provide  
  evidence it sustained actual damages 
 
 G. An owner is not entitled to recover for delays that occur beyond   
  substantial completion or beneficial occupancy.  

(Note: owner should stipulate exactly what the intent and calculate the 
assessment of liquidated damages for both substantial completion and 
final acceptance.) 

 
 
VIII. Guidelines for Formation and Types of Liquidated Damages 
 
 A.  Types of recoverable damages: Loss of use, lost rent, lost revenue and  
  profit, permits and licenses, right-of-way costs, environmental fines,  
  extended and increased construction loan financing, extended project  
  administration, economic impact loss, loss of additional contracts.  
 
 B. Questions to answer: 
   
  1.  What additional costs will I incur? 
 
  2.  How much lost revenue and profit am I going to lose per day? 
 
  3.  What is my additional cost for my extended project support? 
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  4.  What are my additional costs for the extended duration for   
   governmental rules and regulations? 
 
  5.  What is the associated interest with the extended duration? 
 

6. What follow-on or third-party contracts will be impacted? 
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