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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY
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Bruce Loren is an attorney licensed to practice in the States of Florida and 
New York.  For nearly thirty years, Mr. Loren has focused his practice on 
construction law and factoring law.  Mr. Loren has achieved the title of 
“Certified in Construction Law” by the Florida Bar, exemplifying the Bar’s 
recognition of this expertise.  Mr. Loren is a member of the International 
Factoring Association.  He has always had the highest possible rating “AV” 
from Martindale-Hubbell, a company that recognizes attorneys based 
upon peer reviews.  The firm’s construction clients include 
owners/developers, general contractors, specialty contractors in every 
trade, suppliers and professional architects, and engineers who perform 
work in the U.S. and internationally.  Mr. Loren’s representation and 
counseling of factoring companies include a wide range of industries, 
including goods, apparel and construction.  Mr. Loren is uniquely 
equipped to combine his expertise in construction and factoring law to 
assist clients in this specialized area.



CONTRACT RIGHTS V.
CONSTRUCTION LAW RIGHTS

• Contract Rights
o Only have direct rights against the other party to a contract
o No security in the event of non-payment
o No pressure on other parties to pay you
o No reimbursement for attorneys’ fees unless stated in the contract

• Construction Lien Rights
o Ability to make claim against the owner of the property, even 

though you had no contract with them
o Only for private property - not for land owned by any public entity
o Creates security for the monies owed to you.  You now have a 

lien on the property.  
 Property cannot be sold
 Property cannot be refinanced
 Will put GC in breach of its contract with owner
 Owner may withhold payments to GC
 You may have claim against lender
 Owner may have to pay you, even though it has already paid the GC
 Often statutory right for reimbursement of attorneys’ fees



BASIS FOR CONSTRUCTION LAW

• Heavily based upon statutes
• Construction laws vary from state to 

state 
• Factors that purchase construction 

receivables need to be aware of 
construction law in the state where 
the project is located: issues relating 
to timing of filing claims, bonds, and 
delivering proper notices to the owner 
of the project



THE BENEFITS TO THE 
GENERAL CONTRACTOR IF 

ITS SUBCONTRACTOR 
DECIDES TO FACTOR ITS 

INVOICES 
(Marketing to the Account 

Debtor)



Explain benefits to the General Contractor:

• The services that you will provide that benefit the 
GC and the Project

• Cash management and funds control for the 
subcontractor

• Factor advances cash to ensure payrolls are made, 
suppliers are paid and work is not delayed

• Peace of mind knowing that payroll is being 
monitored

• Peace of mind that potential liens are avoided
• Factor monitors bankruptcies and judgments 

against subcontractor and its principals
• Factor monitors IRS judgments
• Factor monitors corporate status and UCC filings

Marketing to the Account Debtor



UNIQUE RISKS 
FOR THE 

FACTOR/LENDER



UNIQUE RISKS FOR THE FACTOR

• Factoring construction receivables involves 
more risk that traditional factoring

• Specifically, construction factors often 
have to deal with:
o Harsh construction contracts between the 

Factor’s client and the general contractor
o Different construction statutes/issues in 

each state
o State or federal construction projects that 

come with additional rules and regulations
o Bonds on the projects



UNIQUE RISKS FOR THE FACTOR
Strict contracts between the Factor’s client and the GC
• The contract between the Factor’s client and the GC will be heavily weighted 

in favor of protecting the GC’s rights
• This includes significant warranty defenses and pay when paid clauses
• These clauses are put into those contracts specifically to protect the GC and 

set-off claims the GC has against your Client
• The Factor, as assignee, is subject to these harsh terms and conditions

Different Construction Laws in each state
• Every state has different construction laws
• Even seasoned Factors who frequently purchase construction receivables 

can end up involved in a project in a state in which they are entirely 
unfamiliar about the law

Additional rules and regulations for state and federal projects
• Sometimes the owner of the project is a government entity (i.e., libraries, 

colleges, etc.)
• In these situations, there are additional laws and regulations that all 

contractors working on the project have to follow, such as submitting certified 
payrolls



UNIQUE RISKS FOR THE FACTOR

Bonds on the Project
• Should a Factor factor receivables on a bonded project?
• A bonded project is a construction project in which the 

Owner of the property requires the General Contractor to 
obtain a payment and/or performance bond for the full 
contract price of the project

• The bond is a guarantee where the Surety guarantees that 
the General Contractor will perform the obligation stated in 
the bond and make sure all subcontractors and suppliers 
are paid

• Factors are wary about factoring receivables on bonded 
projects because the Sureties have superior lien rights to 
the Factor

• Any judgment obtained by the Factor against the Account 
Debtor-General Contractor will be junior rights to the surety



UNIQUE RISKS FOR THE FACTOR

o No worries of an uncollectable judgment
o Possible reimbursement of attorneys’ fees and costs (depends on state)
o Confidence that the GC has undergone rigorous prequalification process
o GCs may be more likely to complete bonded projects because the Surety 

generally requires a personal guaranty from the principal of the GC

o Follow the rules to protect the Client’s rights against the bond. This 
means following state rules on timely serving Notice to Owner/Notice of 
Intent to Rely on Bond and timely serving a Notice of Non-Payment if 
applicable

o Be heavily involved in the process…regularly speak with the GC to 
ensure the work is being done properly to the satisfaction of the Owner 
and GC

o Never factor receivables where the Client has obtained the bond, only 
where the Account Debtor has obtained the bond

• However, there are a number of advantages to factoring receivables 
on bonded projects

• To successfully factor receivables on bonded projects, Factors 
need to do the following:



PRE-FUNDING 
DUE DILIGENCE



PRE-FUNDING DUE DILIGENCE

Additional Client Questionnaire

• History and expertise
• Lawsuits
• Past claims
• List of subcontractors and suppliers

Contractor’s Payment Affidavit

• List of entities that your client owes money to on the
project

Client/Subcontractor Checklist



PRE-FUNDING DUE DILIGENCE
Best Practice

• Notice to Owner filed by your client
• The Factor can also file and serve the owner with a 

Notice to Owner, as assignee, which will further 
protect the Factor’s lien rights.  Before the first 
funding, research and understand what lien rights 
your client may have in the event of default by the 
GC.



LIEN AND 
BOND RIGHTS



How to Preserve your Lien Rights

oHas your Client done the type of 
work that gives them lien rights

Must be a permanent 
improvement to real property

oTwo - Step Process (Service of 
a "Notice to Owner" and 
Recording of a "Claim of Lien")



THE ESTOPPEL/NO-SET 
OFF LETTER AND 
ITS IMPORTANCE



ESTOPPEL LETTER 

•Outside of the Notice of 
Assignment, the Estoppel Letter 
is the most important document 
for a Factor

•Especially in the construction 
context, a fully executed Estoppel 
Letter can be the difference 
between getting paid or not



ESTOPPEL LETTER
What is an Estoppel Letter
• Generally, the Factor can only assert the rights that its Client 

has against the Account Debtor; in other words, the Factor 
“stands in the shoes” of its Client.

• The Factor has no direct right to claim money owed against the 
Account Debtor, only as the assignee of the Client. This often 
puts the Factor is a much weakened position…subject to 
offsets, counterclaims and defenses

• An Estoppel Letter is a letter sent by the Factor to the Account 
Debtor asking the Account Debtor to confirm the accuracy of 
the invoices in question and affirming the Account debtor’s 
promise to pay the invoices to the Factor without counterclaim 
or offset.

• A fully executed Estoppel Letter serves two important 
purposes: (1) it verifies that the invoices to be funded are valid; 
and (2) it creates an enforceable direct contract between the 
Factor and the Account Debtor.



ESTOPPEL LETTER

What makes the Estoppel Letter so important?
• The signed Estoppel Letter creates a separate right of 

recovery against the Account Debtor.
• The most important feature of the Estoppel Letter is that 

the Account Debtor agrees to pay the invoice without 
“recoupment, setoff, defense or counterclaim.” 

• Including this language ensures that the Factor can collect 
from the Account Debtor regardless of what issues arise 
between the Account Debtor and the Client – even in if the 
Client is in the wrong.

• This language goes beyond the Notice of Assignment, 
whereby the Account Debtor is obligated to pay the Factor, 
subject to (i) conditions of the agreement between the 
Client and the Account Debtor, (ii) offsets on the invoice, or 
(iii) and legitimate claims raised by the Account Debtor.



ESTOPPEL LETTER

• If sending by e-mail, get a clear “yes” with nothing else

• If the Factor is unfamiliar with the individual who signed the
Estoppel Letter or responded to the e-mail, follow up with the
Account Debtor to confirm the individual is authorized

• Reverse email confirmation; check website; business card

• Review for handwritten changes

• Do not copy Client on estoppel letter



THE POST-FUNDING 
DUE 

DILIGENCE



• This is not a situation where a Factor can simply deliver a Notice 
of Assignment and wait for checks to come in

• To avoid issues, Factors need to conduct ongoing due diligence 
while the project is going on

• Specifically, Factors can do the following:
• Obtain a list from your client of all of their subcontractors and 

suppliers on the project.  To reduce the Factor’s risk, it can pay 
the client’s subcontractors and suppliers directly after payment is 
received from the GC. Make sure that you obtain releases in 
exchange for the payments.

• With every application for payment, confirm with each of your 
client’s sub-subcontractors and suppliers how much they are 
owed.

• If you are not the one paying your client’s subcontractors, 
contact them and confirm that they are being paid. 

• Have your client provide you with proof that they are paying all of
their employees on the project. 

POST-FUNDING DUE DILIGENCE
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