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1. GROSS NEGLIGENCE / RECKLESS CONDUCT EXCEPTION

A. NEW YORK

Kalisch-Jarcho, Inc. v. City of New York, 448 N.E. 2d 413, 416 (N.Y. 1983)

Exculpatory clause does not exonerate a party from liability for
willful or grossly negligent acts.

"[A]n exculpatory clause is unenforceable when, in contravention of
acceptable notions of morality, the misconduct for which it would
grant immunity smacks of intentional wrongdoing. This can be
explicit, as when it is fraudulent, malicious or prompted by the
sinister intention of one acting in bad faith. Or, when, as in gross
negligence, it betokens a reckless indifference to the rights of
others, it may be implicit."

Corinno Civetta Constr. Corp. v. City of New York, 493 N.E.2d 905, 910
(N.Y. 1986)
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Expands holding of Kalisch-Jarcho

Exculpatory clause may be unenforceable in circumstances beyond
willful and grossly negligent acts:

> Uncontemplated delays;

> Delays so unreasonable that they constitute unreasonable
abandonment of a contract; or

> Delays caused by a breach of a fundamental obligation of
the contract.

Niagara Mohawk Power Corp. v. Stone & Webster Ena'q Corp., No. 88-
CV-819, 1992 WL 121726, at *16 (N.D.N.Y. May 23, 1992)

• Emphasizing that the existence of gross negligence is an
additional factual determination for the jury

Soia v. Keystone Trozze, LLC, 106 A.D.Sd 1168, 1170 (N.Y. App. Div.
2013)

Architect's alleged failure to include a flood map in its design
did not amount to gross negligence; therefore, the court
enforced the limitation of liability clause included in a
contract between the parties.

B. NEW JERSEY

In Re Hollister Constr. Servs., LLC, No. 19-27439 (MBK), 2021 WL
6101677, at *3 (Bankr. D.N.J. Dec. 23, 2021)

"This Court is unaware of any decision in which a party has
been able to contract around liability for gross negligence,
especially where the limitation of liability clause does not
specifically so provide."

C. NEBRASKA

New Light Co. v. Wells Farqo Alarm Servs., Div. of Baker Protective
Servs., Inc., 525 N.W.2d 25, 31 (Neb. 1994)
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II.

Limitation of liability clause in contract between restaurant
owner and alarm company could not shield alarm company
from liability for its own gross negligence in installing the
system.

D. MINNESOTA

Computer Tool & Ena'a. Inc.. v. N. States Power Co., 453 N.W.2d 569,
573 (Minn. Ct. App. 1990)

Limitation of liability reasonable because it was narrowly
tailored, expressly stating liability would be limited to losses
or damages for any cause other than gross negligence.

Beehnerv. Craaun Corp., 636 N.W.2d 821, 829 (Minn. Ct. App. 2001)

"Gross negligence is 'very great negligence or absence of
even slight care, but [it is] not equivalent to wanton and
willful' conduct."

PUBLIC POLICY EXCEPTION

A. Common law refuses to enforce exculpatory clauses in contracts
which contravene public policy

• Marbro, Inc., v. Borough of Tinton Falls, 688 A.2d 159, 163
(N.J. Super. Ct. Law Div. 1996)

"[T]he general rule of construction is that 'parties to a
contract may agree to limit their liability as long as the
limitation is not violative of public policy.'"

B. Restatement (Second) of Contracts §195 (1981)

Sommer v. Fed. Signal Corp., 593 N.E.2d 1365, 1370-71
(N.Y. 1992)

Public policy of New York precludes a party from insulating
itself from damages caused by gross negligence.

Airfreight Express Ltd v. Evergreen Air Ctr., Inc., 153 P.3d
232, 239-240 (Ariz. Ct. App. 2007)
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When a party acts fraudulently or in bad faith, the party
cannot contract to limit liability. Notably, to allow a party to
benefit from a bargain it executed in bad faith would violate
public policy. The court noted that the purpose of the rule
was consistent with the Restatement.

C. Contracts affecting public interest

•

•

Md. Nat'l Capital Park & Planning Comm'n v. Wash.JMat'l
Arena, 386A.2d 1216, 1229 (Md. 1978)

Courts are reluctant to invoke public policy exception due to
concerns that it will have disruptive effects on the stability of
commercial and contractual relations.

Wolf v. Ford, 644 A.2d 522, 525 (Md. 1994)

The public interest will not permit an exculpatory clause in a
contract when: (1) a party commits an intentional harm or is
grossly negligent; (2) there is an obvious disadvantage in
bargaining power; or (3) it includes transaction so important
to the public good that an exculpatory clause would be
patently offensive.

Blavlock Grading Co., LLP v. Smith, 658 S.E.2d 680, 683
(N.C. Ct. App. 2008)

Land surveying services did not fall within a public services
exception. Importantly, a profession does not automatically
convert into a public service just because it is extensively
regulated by statute.

Tunkl v. Regents Univ. of Cal., 383 P.2d 441, 447 (Cal.
1963)

Hospital-patient contract clearly fell within the public interest;
therefore, a release from liability for future negligence as a
condition for admission to a hospital was invalid.

RSN Props.. Inc. v. Ena'a Consulting Servs., Ltd., 686
S.E.2d 853, 855 (Ga. Ct. App.2009).

Limitation of liability provision in a contract between a real
estate developer and an engineering firm did not violate
public policy.

7916066.2
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Fabricatore v. APT LLC, No. 16-916, 2018 WL 3218694, at
*11 (D.N.J.July2,2018)

Exculpatory provision and a limitation of liability provision in
a contract between a store owner and an alarm system
monitoring company did not contravene public policy.

DIFFERENCE BETWEEN EXCULPATORY CLAUSE
AND LIMITATION OF LIABILITY CLAUSE

A. Exculpatory clause protects company from any liability

B. Limitation of liability clause limits the company's liability

C. Exculpatory clause is disfavored, strictly construed

D. Limitation of Liability clause not disfavored;
subject to rules of contract interpretation

E. Royal Indem. Co. v. Sec. Guards, Inc., 255 F. Supp.2d 497, 502 (E.D. Pa.
2003)

"[W]hereas exculpatory clauses are generally disfavored by courts
and subject to strict construction standards, limitation of liability
clauses are not disfavored and are construed under the general
rules applying to contract interpretation."

F. Great N. Ins. Co. v. APT Sec. Servs., Inc., 517 F. Supp. 2d 723, 752 n.29
(W.D. Pa. 2007)

Important to distinguish exculpatory clauses from limitation of
liability clauses because using the terms interchangeably has
resulted in confusion and inconsistent results in state appellate
and federal district courts.

G. Courts consider the sophistication of the parties

Canal Elec. Co. v. Westinahouse Elec. Corp., 548 N.E.2d
182, 185 (Mass. 1990)

Consensual risk allocation does not violate public policy;
therefore, where two parties are sophisticated business
entities, it is more likely that a limitation of liability provision
will be enforced.

7916066.2
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Greenspan v. APT Sec. Servs. Inc., 444 Fed. Appx. 566 (3d
Cir. 2011)

Limitation of liability provision was enforced despite the fact
that one of the parties was not a sophisticated business
entity.

Questions?

Steve Nudelman, Esq.
Greenbaum, Rowe, Smith & Davis LLP

Tel (732) 476-2428
E-Mail snudelman(a)cireenbaumlaw.com

** All cases and reference materials following this outline are reprinted -with permission of
Thomson Reuters.
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Kalisch-Jareho, Inc. v. City of New York, 58 N.Y.2d 377 (1983)
448 N.E.2d 413, 461 N.Y.S.2d 746

KeyCite Yellow Flag - Negative Treatment

Declined to Extend by U.S. Bank Nat. Ass'n v. Sarmiento, N.Y.A.D. 2
Dept., July 30, 2014

58 N.Y.2d 377
Court of Appeals of New York.

KALISCH-JARCHO, INC., Respondent.
V.

CITY OF NEW YORK, Appellant.

March 29, 1983.

Synopsis

Contractor brought action to recover delay damages from city.
The Supreme Court, New York County, Irving Kirschenbaum,
J., entered judgment on verdict in favor of contractor, and city
appealed. The Supreme Court, Appellate Division, affirmed.
The Court of Appeals, Fuchsberg, J., held that: (1) provision
of contract under which contractor agreed to make no claim
for damages for delay was enforceable; (2) in order to recover,
contractor would have to show that city's conduct amounted
to gross negligence; and (3) jury would have to find more than
active interference on the part of the city.

Reversed.

Wachtler, J., dissented and filed an opinion in which Cooke,
C.J., and Jones, J., concurred.

Procedural Posture(s): On Appeal.

WestHeadnotes(13)

[1] Appeal and Error Instructions

Defendant which submitted written instmction,
and which was infonned by trial court that
all written requests had been studied and
could be deemed adequately protected by a
blanket exception to the court's instmction
adequately preserved issue for review even
though defendant did not make an ad seriatim
recitation of its objections.

3 Cases that cite this headnote

[3]

[4]

[5]

[6]

Provision in construction contract entered into

between sophisticated contracting parties at
arm's length stating the contractor's agreement
to make no claims for delay damages caused
by any act or omission to act by the owner is
enforceable.

15 Cases that cite this headnote

Municipal Corporations r- Construction and
operation

Public Contracts ^ Good faith and fair
dealing

Obligation of fair dealing was implicit
in construction contract between city and
contractor.

3 Cases that cite this headnote

Contracts .-- Right of contractor to recover
on account of delay

Provision in constmction contract whereby
contractor agreed to make no claim for delay
damages extended acceptability to a range of
unreasonable delay.

4 Cases that cite this headnote

Contracts •-" Exemption from liability

Exculpatory agreement, no matter how flat and
unqualified its terms, will not exonerate a party
from liability under all circumstances; under
announced public policy, it will not apply to
exemption of willful or grossly negligent acts.

61 Cases that cite this headnote

Contracts . Exemption from liability

Exculpatory clause is unenforceable when the
misconduct for which it would grant inununity
smacks of intentional wrongdoing.

52 Cases that cite this headnote

[7] Torts Intent or malice

[2] Contracts w" Exemption from liability

WESTLAW S 2022 Thomson Reuters. No claim to original U.S. Government Works. 1



Kalisch-Jareho, Inc. v. City of New York, 58 N.Y.2d 377 (1983)
448 N.E.2d 413, 461 N.Y.S.2d 746

"Malice," in law, is a state of mind intent on

perpetrating a wrongful act to the injury of
another without justification.

5 Cases that cite this headnote

[8] Contracts . Obligation to perform in general

"Bad faith," the mirror image of good faith,
connotes a dishonest purpose.

18 Cases that cite this headiiote

[9] Municipal Corporations y- Rights and
Remedies of Contractors and Sureties Against
Municipality

Public Contracts .- Delay of government
and liability for damages

In order for contractor to recover from city
for delay damages notwithstanding exculpatory
clause in contract, it would have to show that
city's conduct amounted to gross negligence.

28 Cases that cite this headnote

[10] Municipal Corporations .-- Rights and

Remedies of Contractors and Sureties Against
Municipality

Public Contracts . Delay of government
and liability for damages

In order for jury to find that city was guilty
of gross negligence in causing delay, and thus
could be cast in liability for delay damages
notwithstanding exculpatory clause in contract, it
would have to find more than active interference;

it would have to find at a minimum that city acted
in bad faith and with deliberate intent.

54 Cases that cite this headnote

[11] Abandoned and Lost
Property / Abandonment and Abandoned
Property in General

"Abandonment" connotes relinquishment with
the intention of never resuming the interest
relinquished.

3 Cases that cite this headnote

[12]

[13]

Municipal Corporations
and review

Trial, judgment,

Public Contracts /- Instructions

Provision of New York City Administrative
Code reflecting a city policy that, when costs
of changes on a building project has exceeded
5% of the original cost, further changes require
board of estimate approval did not authorize an
instmction that change orders in excess of 5%
are vis-a-vis contractors. Administrative Code, §
343a-1.0.

2 Cases that cite this headnote

Municipal Corporations
and review

Trial, judgment,

Public Contracts . Instructions

Provision of contract between city and contractor
that if the act or omission of another contractor

is responsible for any damage, the contractor
affected thereby must proceed against the
offending contractor and would have no claim
against the city did not require a related
instruction where the case presented as its
essential element the theory that city itself caused
delay.

Attorneys and Law Firms

*378 ***747 **414 Frederick A.O. Schwarz, Jr., Corp.
Counsel, New York City (James P. GrifRn and Leonard
Koemer, Asst. Corp. Counsel, New York City, of counsel),
for appellant.

*379 Sacks, Montgomery, Pastore & Levine, P.C. (David E.
Montgomery and Gary L. Rubin, New York City, of counsel),
for respondent.

*380 OPINION OF THE COURT

FUCHSBERG, Judge.

The pivotal point on this appeal is whether, under the facts
and circumstances of this action for breach of a construction

WESTLAW -S 2022 Thomson Reuters. No claim to original U.S. Government Works. 2



Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377 (1983)
448 N.E.2d 413, 461 N.Y.S.2d 746

contract, it was reversible error, in the face of a "no-

damage-for-delay" exculpatory clause, for the trial court to
refuse to charge that the contractor could not recover for
delays allegedly caused by the contractee, the City of New

York, unless these were actuated by bad faith and deliberate
intent. The exculpatory clause, article 13 of the contract,

reads as follows: "The Contractor agrees to make no claim
for damages for delay in the performance of this contract
occasioned by any act or omission to act of the City or any
of its representatives, and agrees that any such claim shall be
fully compensated for by an extension of time to complete
performance of the work as provided herein".

*381 In a strenuously contested trial, the plaintiff, Kalisch-
Jarcho, Inc., the successful bidder, at $8,033,000, for the
heating, ventilating and air-conditioning component in the
construction of the new New York City police headquarters,
offered proof calculated, essentially, to convince the jury that
the progress of its work was subjected to drastic and costly
delays which stretched out the time for the job's completion,
originally fixed at 1,000 consecutive calendar days, for an

additional 28 months. Attributing this solely to the city's
"endless" revisions of scores of plans and drawings, to its
failure to co-ordinate the activities of its prime contractors, of
which plaintiff was one of four, and to other acts of omission
or commission interfering with the sequence and timing of the

work, Kalisch sought $3,311,960 in damages.
On trial, it was at Kalisch's specific request that the jury
was instructed that, notwithstanding the exculpatory clause,
to bring in a verdict for the plaintiff it would have to find no
more than that "the delay was caused by conduct constituting
active interference". Relevant also is Kalisch's position that
the right to challenge the correctness ***748 of this charge
was not preserved for our review.

The city, in defense, also raised issues of fact and of
law. Contending that the delays were well within the
contemplation of the parties, it presented evidence on which,
among other things, it was possible to hold that, at the
time of the bidding, the plaintiff **415 knew that many
of the drawings still were incomplete and so entered into
the contract with eyes open. Moreover, the city attempted
to show that the delay in any event was either greatly
exaggerated or not of its making. From Kalisch's own partial
payment requisitions, it argued, for instance, that 97.4%
of this contractor's work was complete fully nine months
before the fonnal completion, only routine punch list items
remaining open thereafter. The city also relied on the fact

that for a considerable period an industry-wide strike *382
immobilized the project. But, above all, by way of affirmative
defense, it relied on the exculpatory clause, the thmst of
which, in its view, was to insulate it from any finding of delay
based on less than "bad faith and deliberate intent".

In this context, the jury rendered a general verdict for
the plaintiff in the sum of $806,382 to cover "delay
damages [including claims of] subcontractors", whose
separate damage assertions had been incorporated into the
Kalisch complaint. The verdict took the form of a response to
the last of a series of interrogatories drafted by the Trial Judge
and, after some hesitancy by the city's counsel, submitted
to the jury by consent of the parties. Important too is the
jury's affirmative answer to the interrogatory which asked
whether "the delay, interference or obstruction" was within
the contemplation of the parties at the time the contract
was made. In addition, other replies placed responsibility
for the delay on both parties and then placed 63% of
the blame on the city and 37% on Kalisch. And, by its
answer to an interrogatory cast in language conforming to
the Judge's charge, the jury further affirmed that the delay
or obstmction caused by the conduct of the city constituted
"active interference".

Judgment on the verdict, inclusive of interest, having been
entered in the sum of $949,645.35, the city took an appeal
to the Appellate Division, which affinned without opinion.
Because, on our examination of the record, we find that the
correctness of the trial court's "active interference" charge
was saved for our consideration, and, in our view, a stricter
standard is required, the order of affirmance cannot stand. Our
reasons follow.

Preliminarily, as to preservation, Kalisch's presentation is
two-pronged. First, it argues that the city failed to note its
exception to the charge and, second, that, assuming it had,
the city in effect waived any error by acquiescing in the form
of the interrogatories, which, as afore-mentioned, contained a
question parroting the "active interference" charge. We find
neither ground persuasive.

[1| In essence, CPLR 4110-b provides for the filing of
written requests to charge, for the court's informing counsel
of its rulings and, when adverse, for counsel to have an
opportunity for meaningful objection before the jury re tires.
*383 On the specific matter before us now, the city in writing

duly requested a charge that unless it be proved that the city
"[had] acted in bad faith and with deliberate intent [to delay]

WESTLAW & 2022 Thomson Reuiers. No claim to original U.S. Government Works. 3



Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377 (1983)
448 N.E.2d 413, 461 N.Y.S.2d 746

the plaintiff in the perfomiance of its obligation, plaintiff
[could] not recover". In so doing, it merely kept to the legal
tack it had taken, unswervingly, from the beginning of the
trial. For his part, the Trial Judge, when pressed on the same
request at a charge conference, if less than explicit, left no
doubt of his intention to tell the jury no such thing. For, not
only did he state, "I'm not going to use the word 'intent'
", explaining in the process that "An intent is an important
ingredient in a crime", but went on to add, "In fact, the City
of New York may have done certain things with all the good

intention in the world and committed a wrong." Moreover,
after the court acted ***749 on this communication by
charging the "active interference" formulation, when counsel
began to intone each of his earlier **416 objections, the
court interrupted to assure him that all written requests had
been studied and, in the interest of time, could be deemed
adequately protected by blanket exception. In light of the
court's elaboration of its mling, the denial of the city's request
had the earmarks of an "irrevocable" decision (Meagher v.
Long Is. R.R. Co., 27 N.Y.2d 39, 46, 313 N.Y.S.2d 378, 261
N.E.2d 384). In this perspective, counsel's desistence from
continuing his ad seriatim recitation must be taken fairly as
acceptance of the court's suggestion.

Nor was the city's ultimate acquiescence in the query as to
whether there had been "active interference" a waiver of its

underlying contention. The Trial Judge already had ruled that
he would submit the case on the contractor's rather than the

city's legal theory. The interrogatory in question was but a
mechanism by which the jury was to say whether there was
enough credible proof to support that theory. At this purely
procedural juncture, to require a rote refrain of an objection so
"clearly made and overruled" would have been superfluous
(Kulak v. Nationwide Mut. Ins. Co., 40 N.Y.2d 140, 145, 386
N.Y.S.2d87,351N.E.2d735).

[2] *384 Turning then to the exculpatory clause, we at once
note that it is cast in language which on its face, tersely it is
tme, but clearly, directly and absolutely, states the contractor's
agreement to make no claims for delay damages caused by
any act or omission to act by the city. Such a provision, not
uncommon in construction contracts, especially when entered
into at arm's length by sophisticated contracting parties, in
this case between a large contractor and a large city, are
enforceable. When inserted at the behest of public agencies,
restrained as these almost always are by limited financial
authorizations, the object of such a clause is not only the
usually ascribed avoidance of "vexatious" litigation as to
whether delays are reasonable or unreasonable or, for that

matter, real or fancied, but also, hopefully, to discourage
dilatoriness itself (e.g.. Mack v. State of New York, 122 Misc.
86, 88, 202 N.Y.S. 344, affd. 211 App.Div. 825, 206 N.Y.S.
931; Psaty & Fuhrman v. Housing Auth. of City of Providence,
76 R.I. 87,93, 68 A.2d 32; Christhilfv. Mayor & City Council
of Baltimore, 152 Md. 204, 208-209, 136 A. 527; Sieffordv.
Housing Auth. of City ofHumboldt, 192 Neb. 643,654-655,
223N.W.2d816).

[3] [4] As is true of contracts generally, implicit in the
present one was the obligation of fair dealing (see Van
Valkenburgh, Nooger & Neville v. Hayden Pub. Co., 30
N.Y.2d 34, 45, 330 N.Y.S.2d 329, 281 N.E.2d 142; People
ex rel. Wells & Newton Co. v. Craig, 232 N.Y. 124,144, 133
N.E. 419; Restatement, Contracts 2d, § 205). Even absent
an exculpatory clause, this very well may have rendered
the contractee's reasonably created delay acceptable. The
clause here, therefore, might have little purpose if it were
not read to extend acceptability to a range of unreasonable
delay as well. Manifestly, this interpretation is mandated
by the clause's "unmistakable intent" that, as between these
parties, the contractor rather than the contractee is to absorb
damages occasioned by conti-actee-caused delay. For apt is
the statement that public policy is not undermined by a
frank recognition of such a perfectly common and acceptable
business practice, by which an entrepreneur may provide
protection against its own fault.

[5] But an exculpatory agreement, no matter how flat and
unqualified its terms, will not exonerate a party from liability
under all circumstances. Under announced public policy, it
will not apply to exemption of willful or grossly *385
negligent acts (cf., e.g.. Gross v. Sweet, 49 N.Y.2d 102, 106,
424 N.Y.S.2d 365,400 N.E.2d 306, with Ciofalo v. Vie Tanney
Gyms, 10 N.Y.2d 294, 297, 220 N.Y.S.2d 962, 177 N.E.2d
925; see, generally, 15 Williston, Contracts [3d Jaeger cd.],
***750 § 1750A; 5 Corbin, Contracts, § 1068; Restatement,

Contracts 2d, § 195).

[6| [7] [81 More pointedly, an exculpatory clause is
unenforceable when, in contravention of acceptable notions
of morality, the misconduct for which it would grant
immunity smacks of intentional wrongdoing. This can be

explicit, as when it is fraudulent, **417 malicious or
prompted by the sinister intention of one acting in bad faith. 5
Or, when, as in gross negligence, it betokens a reckless
indifference to the rights of others, it may be implicit (Matter
ofKarp v. Hults, 12 A.D.2d 718, 209 N.Y.S.2d 128, affd. 9
N.Y.2d 857, 216 N.Y.S.2d 99, 175 N.E.2d 465).

WESTLAW © 2022 I'homson Reuters. No claim 10 original U.S. Government Works. 4



Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377 (1983)
448 N.E.2d 413, 461 N.Y.S.2d 746

In either event, the policy which condemns such conduct is
so firm that even when, in the context of the circumstances

surrounding the framing of a particular exculpatory clause,
it is determined, as it was by one of the interrogatories here,
that the conduct sought to be exculpated was within the
contemplation of the parties, it will be unenforceable (see
Peckham Rd. Co. v. State of New York, 32 A.D.2d 139, 141-
142, 300 N.Y.S.2d 174, affd. 28 N.Y.2d 734, 321 N.Y.S.2d
117, 269 N.E.2d 826; Johnson v. City of New York, 191
App.Div. 205, 181 N.Y.S. 137, affd. 231 N.Y. 564, 132 N.E.
890).

[9] It was against the background of these policies and
principles that, as summarized above, the claim against
the city centered on the extraordinarily long delay, the

immense number of drawing revisions with which Kalisch
was confronted and the failure to co-ordinate the contractors.

By attributing all of this to the misconduct of the city, even
absent any evidence of malice, Kalisch's proof, if credited,
would have to establish that the city's conduct amounted to

gross negligence.6

|10| |11J |12] |13] *386 To support such
conclusion, however, the jury would have to find more
than "active interference", which, incidentally, was not a

contract term.' For whether conduct is "active" or "passive"
does not determine wrongdoing, and "interference", which
most commonly translates as "intervention" (Webster's
International Dictionary [2d cd., 1950], at p.1294), does not

connote willfulness, maliciousness, abandonment, bad faith
or other theories through ***751 which runs the common
thread of intent. So, taken at face value by the jury, the charge
was calculated to expose the city to liability for conduct within
the umbrella of the exculpatory clause. Accordingly, although
the request to charge perhaps could have been more precisely
put, the city, at **418 the very least, was entitled to the
amplifying instruction that unless Kalisch-Jarcho proved that
"the City acted in bad faith and with deliberate intent delayed
the plaintiff in the performance of its obligation", the plaintiff

could not recover.

For all these reasons, the order of the Appellate Division
should be reversed, with costs, and a new trial granted.

*387 WACHTLER, Judge (dissenting).

The trial court committed no error of law in refusing to charge
the jury that the "no-damage-for-delay" clause exempted
the city from liability for its delays unless the city acted
with "bad faith" or deliberate intent to delay the contractor's
performance. That has never been the law in this State as the
city readily conceded in its brief and on oral argument. What
the city actually requests is a change in the settled meaning
of the contractual term, after the parties have entered into the
contract. Basic principles of fairness and stare decisis should
preclude the court from granting the city this relief.

At the trial the court rejected the city's requested charge,
submitted the following interrogatories to the jury and
received the responses indicated:

"Was the delay, interference or obstruction within the
contemplation of the parties at the time the contract was
made? Answer: Yes.

"Even if the parties could have contemplated the delay or
obstruction, was the delay or obstruction caused by conduct
by the City constituting active interference with the plaintififs
performance? Answer: Yes."

a

The city did not object to these interrogatories, and indeed
consented to the court's submitting them to the jury. The
majority holds that this action by the city does not constitute
a waiver because the interrogatories merely summarized the
charge on which the court had already ruled, so that any
further objection would have been futile. In its brief, however,
the city concedes that there is an even more fundamental
reason why further objection would have been futile.
The city states: "[The] City had no basis in law to object.
The interrogatories follow precisely the decision of the *388
Appellate Division, Third Department, in Peckham Road Co.
v. State, 32 A.D.2d 139, 300 N.Y.S.2d 174, *** affd *
* * 28 N.Y.2d 734, 321 N.Y.S.2d 117, 269 N.E.2d 826 *
—. Peckham is, we believe, the most recent instance in
which the 'no damage' issue was presented to this Court.
It is cited by contractors constantly as the New York mle
on this issue. There the Appellate Division reversed the trial
court and enforced the exculpatory clause to bar recovery but
stated [32 A.D.2d at pp. 141-142, 300 N.Y.S.2d 174]: 'If
the delay or obstruction is within the contemplation of the
parties at the time the contract is entered into the "no damage"
clause will be valid and enforceable unless the delay was
caused by conduct constituting active interference with the
contractor's performance (see Cauldwell-Wingate Co. v. State
of New York, 276 N.Y. 365, 12 N.E.2d 443)' * * * [c]learly, the
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***752 interrogatories correctly reflect the mle established
in Peckham which this Court had affirmed."

Thus the city itself concedes that the trial court's interpretation

of the meaning and effect of the "no-damage-for-delay"
clause **419 was correct under existing law. Its argument

that the contractors should have been required to prove
"bad faith" or "deliberate intent" instead of mere active

interference, in order to recover for the delays occasioned by

the city calls for a change in the law which would reduce the
city's contractual liability and, of course, also diminish the
contractor's right to compensation for delays attributed to the

city.

A court is bound to follow precedent unless the need for
a new rule of law far outweighs the need for stability,

predictability, and uniform application of the settled mles
(see, e.g., Matter of Eckart, 39 N.Y.2d 493, 384 N.Y.S.2d
429, 348 N.E.2d 905; People v. Hobson, 39 N.Y.2d 479, 384
N.Y.S.2d419,348N.E.2d894; 20Am.Jur.2d, § 187,p. 523).
Indeed there are precedents which establish guidelines a court
must follow in determining whether an existing precedent
should be overmled. Primary among them is the rule that

courts should be most reluctant to change the law affecting

contractual rights and commercial dealings generally (Matter
ofEckart, supra, atp. 500,384 N.Y.S.2d 419,348 N.E.2d 894;

People v. Hobson, supra, at p. 489, 384 N.Y.S.2d 419, 348
N.E.2d 894; 20 Am.Jur.2d, § 192, p. 529; Loughran, Some
Reflections on the Role of Judicial Precedent, 22 Ford L.Rev.

l,4;Cardozo, *389 Nature of the Judicial Process, p. 151).

Even those, like Justice William 0. Douglas, who have urged

that the doctrine of stare decisis has been too rigidly applied in
some areas of the law recognize a greater need for "uniformity

and continuity" to preserve "the integrity of contracts" and
other matters dealing with commercial and property rights

(see, e.g., Douglas, Stare Decisis, 49 Col.L.Rev. 735-736).

There are several reasons why the courts should exercise an

extra measure of self-restraint in this type of case, most of
which are obvious. In general terms, as former Chief Judge

Loughran cautioned some time ago, "[1]t is important to bear
in mind that the overruling of a precedent may often cause

more hann than good by the unsettling effect that it may have

upon transactions concluded in reliance on the previously
declared rules" (Loughran, op. cit., p. 4). Those engaged in

business enterprises have a need to know with reasonable

certainty the legal consequences of their actions before they
make contractual arrangements (People v. Hobson, supra, at
p. 489, 384 N.Y.S.2d 419, 348 N.E.2d 894). Changes in the

law retroactively altering the legal effect of contractual terms

fmstrates the legitimate expectations of those who relied

upon the prevailing law and has an unsettling effect on the
business community (People v. Hobson, supra, at p. 489,
384 N.Y.S.2d 419, 348 N.E.2d 894). Thus in cases involving
property and contractual rights "where it can reasonably be
assumed that settled rules are necessary and necessarily relied
upon, stability and adherence to precedent are generally more
important than a better or even a 'correct' mle of law" {Matter
ofEckart, supra, 39 N.Y.2d at p. 500, 384 N.Y.S.2d 429, 348
N.E.2d 905).

In fact there is rarely a compelling need for judicial
intervention to correct an "erroneous" but long-standing
interpretation of a contractual term. Unlike constitutional
rulings, where the only alternative to court correction ofcourt-
created error is the cumbersome process of constitutional
amendment (People v. Hobson, supra ) or "erroneous"
statutory rulings, which may be rectified by the simpler but
still imposing legislative process {Matter of Eckart, supra,
at pp. 498-500, 384 N.Y.S.2d 429, 348 N.E.2d 905), a party
who is discontent with a court's interpretation of a contractual
term may easily correct the "error" in future cases by simply
redrafting the *390 contract. In short, in cases where the
court is asked to correct an "erroneous" precedent interpreting
a contractual term the potential adverse effects are rarely
justified or outweighed by any need to provide a "better" mle
for the future.

***753 A proper consideration of these factors should
require the court to adhere to precedent in the case now before
us. The "no-damage-for-delay" clause has been a standard

feature in public contracts in this State for many years (see,
e.g., **420 Cauldwell-Wingate Co. v. State of New York,
276 N.Y. 365, 12 N.E.2d 443; Mlson & English Constr.
Co. v. New York Cent. R.R. Co., 240 App.Div. 479, 269
N.Y.S. 874; 10 NY Jur, Contracts, § 355, pp. 336-338).

Despite its broad wording it has been consistently held to
permit a contractor to recover for delays occasioned by active
interference by the municipality (see, e.g.,Cauldwell-Wingate

Co. v. State of New York, supra; Johnson v. City of New York,
191 App.Div. 205, 181 N.Y.S. 137, affd. 231 N.Y. 564, 132

N.E. 890; Ippolito-Lutz, Inc. v. Cohoes Housing Auth., 22
A.D.2d 990, 254 N.Y.S.2d 783; Norman Co. v. County of
Nassau, 27 A.D.2d 936, 278 N.Y.S.2d 719). Although, of
course, the city would not be permitted to claim the benefit
of the exculpatory clause where it had acted with bad faith
or deliberate intent to delay performance (see, e.g., People ex
rel. Wells & Newton Co. v. Craig, 232 N.Y. 124, 125,133 N.E.
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419), that has never been held to be a necessary component
of active interference. Indeed in many cases the courts of
this State have recognized the right of public contractors to
recover for delays, despite the exculpatory clause, where the
State, municipality or other owner has merely failed to carry
out its obligations to provide proper plans, materials, services
or supervision of the worksite (see, e.g., Johnson v. City of
New York, supra; Cauldwell-Wingate Co. v. State of New
York, supra; Wilson & English Constr. Co. v. New York Cent.
R.R. Co., supra; Ippolito-Lutz, Inc. v. Cohoes Housing Auth.,
supra; Norman Co. v. County of Nassau, supra; Peckham Rd.
Co. v. State of New York, 32 A.D.2d 139, 300 N.Y.S.2d 174,
affd. 28 N.Y.2d 734, 321 N.Y.S.2d 117, 269 N.E.2d 826).

Municipalities and public contractors who enter into
public contracts are not neophytes ignorant of the legal
consequences of standard contractual terms which have been
repeatedly interpreted and applied by the courts (cf. Levine
v. Shell Oil Co., 28 N.Y.2d 205, 321 N.Y.S.2d 81, 269
N.E.2d 799). As the majority notes *391 this case involves
"sophisticated contracting parties". In addition the evidence
shows that both sides knew that there would be delays in the
perfonnance of the contract. Under settled law that meant that
the contractor might be entitled to additional compensation if
the delays were occasioned by the city's active interference,
even if the city acted in good faith with no deliberate intent to
interfere with the contractor's right to complete performance
in the time specified.

If the city was not willing to accept the bid on those terms
it should have altered its contract accordingly (cf. Conduit
& Foundation Co. v. State of New York, 52 N.Y.2d 1064,
438 N.Y.S.2d 516, 420 N.E.2d 397; Peckham Rd. Co. v.

State of New York, supra ). Then the conb-actor would have
been on notice that it could not recover for delays which
would generally be compensable as a matter of law and could
have adjudged its bid to cover this additional risk. In futau-e
cases the city is free to follow this course if, as it contends,
it finds the legal effect of its current contract financially
unacceptable. The court, however, should not alter the settled
meaning of a standard clause in a municipal contract after
the contract has been awarded to a public bidder, particularly
where the successful bidder has fully performed its part of the
bargain.

Accordingly, I would affirm the order of the Appellate
Division.

JASEN, MEYER and SIMONS, JJ, concur with
FUCHSBERG, J.

WACHTLER, J., dissents and votes to affirm in a separate
opinion in which COOKE, C.J., and JONES, J., concur.
Order reversed, etc.

All Citations

58 N.Y.2d 377, 448 N.E.2d 413, 461 N.Y.S.2d 746

Footnotes

1 Though the contract was awarded to and performed by Jarcho Bros., Inc., its affiliate, Kalisch-Jarcho, Inc.,
is the plaintiff in this action. The parties have raised no question concerning the seeming discrepancy. We
therefore treat Kalisch-Jarcho, Inc., as the contractor for the purpose of this opinion.

2 In addition, it was to collect $1,854,782 for change orders, none of which it credits to the delay.

3 Indeed, spelling out his personal, albeit nondeterminative, reaction to the proof, in his preceding two
sentences, the Judge, though not the fact finder, remarked, "I don't believe the City of New York had the
intent to stop him. I think the City of New York was desirous of pursuing the work as diligently as possible".

4 Malice, in law, is a state of mind intent on perpetrating a wrongful act to the injury of another without justification
(Jestic v. Long Is. Sav. Bank, 81 A.D.2d 255, 257, 440 N.Y.S.2d 278).
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5 Bad faith, the mirror image of good faith, connotes a dishonest purpose (cf. Uniform Commercial Code, § 1-
201, subd. [19] ["good faith" defined as "honesty in fact"]).

6 In its brief on this appeal, Kalisch in part now argues that "the City's failure to disclose [that the contract
drawings were defective] coupled with its positive misrepresentation of the facts at the pre-bid meeting,
amounted to actual or constructive fraud". Intent is, of course, an essential element of fraud. But, even if

one were to assume that such an inference can be drawn from the record, there was no request that such a
theory, which would have been within the realm of willful misconduct, be charged to the jury. Concomitantly,
there is nothing in the interrogatories to suggest that such a claim was to be considered.

7 "Active interference" is merely one of the several expressions which courts have used in discussing a broad
range of willful wrongdoing beyond the sufferance of an exculpatory clause (e.g., Cauldwell-Wingate Co. v.
State of New York, 276 N.Y. 365, 375,12 N.E.2d 443 ["misrepresentation"]; Wright & Kremers v. State of New
York. 238 App.Div. 260, 264 N.Y.S. 393, mod. 263 N.Y. 615, 189 N.E. 724 ["abandonment"]; Taylor-Fichter
Stee/ Consfr. Co. v. Niagara Frontier Bridge Comm., 261 App.Div. 288, 25 N.Y.S.2d 437, affd. 287 N.Y.669,
39 N.E.2d 290 ["unlawful interference"]; Norman Co. v. County of Nassau, 27 A.D.2d 936, 278 N.Y.S.2d
719 ["willful interference"]; Ippolito-Lutz, Inc. v. Cohoes Housing Auth., 22 A.D.2d 990, 254 N.Y.S.2d 783
["refusals * * * to perform"]). Therefore, stare decisis, so vigorously defended by the dissent, is inapropos.
Indeed, far from contributing to stability in the law, affirmance here could result in the realization of the danger
warned of over 40 years ago—that a plaintiff, having waived its right to claim damages caused by delay, be
able to "recover such losses by the more expediency of terming this delay '[active] interference'" (Taylor-
Fichter Steel Constr. Co. v. State of New York, 261 App.Div., at p. 295, 25 N.Y.S.2d 437).

8 Abandonment connotes relinquishment with the intention of never resuming the interest relinquished (see
Foulke v. New York Consolidated R.R. Co., 228 N.Y. 269, 273, 127 N.E. 237).

9 Since there will be a new trial, we comment briefly on two other issues. The first relates to section 343a-
1.0 of the Administrative Code of the City of New York, which reflects a city policy that when the cost of
changes on a building project has exceeded 5% of the original cost, further changes require Board of Estimate
approval; in no way did this authorize an instruction that change orders in excess of 5% are excessive vis-
a-vis contractors. The second, relating to article 12 of the contract, which in substance provides, in a clause
to be found in each prime contractor's agreement, that when the act or omission of another contractor is
responsible for any damage, the contractor affected thereby must proceed against the offending contractor
and "shall have no claim against the City"; there was no prejudice in the Trial Judge's refusal to charge this
provision since this case was presented essentially on the theory that the city itself caused the delay.
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Synopsis

Sewer contractor sued city seeking additional recovery for
construction delays. The Supreme Court, Bronx County,
Fusco, J., entered judgment, from which appeal was taken.
The Supreme Court, Appellate Division, 107 A.D.2d 610,
483 N.Y.S.2d 1017, reversed, and appeal was taken. In a
second action an instrument contractor sued city for breach
of contract. The Supreme Court, New York County, Kaplan,
J., rendered judgment for contractor. The Supreme Court,
Appellate Division, 108 A.D.2d 125, N.Y.S.2d 386, reversed,
and cross appeals were taken. In a third action several
contractors sued the city to recover additional costs for
delays in sewer constmction. The Supreme Court, New York
County, Special Term, Myers, J., denied city's motion for
summary judgment. The Supreme Court, Appellate Division,
107 A.D.2d 640,484 N.Y.S.2d 566, affirmed, and appeal was
taken. In a fourth action, the city was sued by contractors
for delay damages concerning reconstmction of stadium. The
Supreme Court, New York County, Myers, J., dismissed one
cause of action. The Supreme Court, Appellate Division, 111
A.D.2d 56,489 N.Y.S.2d 181, reversed, and appeal was taken.
The Court of Appeals, Simons, J., held that: (1) in two cases

the contractors failed to show that their claims fell within
exception to the "no-damage-for-delay" clauses and, (2) in
two actions the city failed to tender sufficient evidence to
eliminate any material issues of fact.

Reversed in part and affirmed in part.

Procedural Posture(s): On Appeal.

WestHeadnotes(14)

[1] Contracts .- Exemption from liability

Clause which exculpates contractee from
liability to contractor for damages resulting from
delays in performance of latter's work is valid
and enforceable and is not contrary to public
policy if clause and the contract of which it is
part satisfy requirements for validity of contracts
generally; however, exceptions exist.

16 Cases that cite this headnote

[2] Contracts y" Right of contractor to recover
on account of delay

Notwithstanding clause exculpating contractee
from liability for delay damage, damages may be
recovered for delays caused by contractee's bad
faith or its willful, malicious, or grossly negligent
conduct, for uncompleted delays, for delays
so unreasonable that they constitute intentional
abandonment of contract by contractee and for
delays resulting from contractee's breach of
fundamental obligation of the contract.

65 Cases that cite this headnote

[3] Contracts . Right of contractor to recover
on account of delay

Exculpatory clause relieving conbractee from
liability for delay damage will not bar claims
resulting from delays caused by contractee
if delays or their causes were not within
contemplation of parties at time they entered into
contract; exception is based on concept of mutual
assent.

31 Cases that cite this headnote
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[4]

[5]

[6]

Public Contracts . Delay of government
and liability for damages

"No-damage-for-delay" clauses in public work
contracts encompassed only those delays
which were reasonably foreseeable, arose from
contractor's work during performance, or which
were mentioned in contract.

8 Cases that cite this headnote

Contracts r-- Right of contractor to recover
on account of delay

To avoid the risk of exculpatory clause and
recover on ground of abandonment, contractor
must establish that contractee is responsible
for delays which are so unreasonable that they
connote relinquishment of contract by coatractee
with intention of never resuming it.

16 Cases that cite this headnote

Contracts r- Right of contractor to recover
on account of delay

Notwithstanding exculpatory clause for delay
damages, such damages may be recovered
in breach of contract action for breach of

fundamental affirmative obligation which the
agreement expressly imposes on contractee;
typical of such claims are those in which
contractee has failed in its obligation to obtain
title to work site or make it available to contractor

so that it may commence construction of agreed
on improvements.

36 Cases that cite this headnote

[8] Municipal Corporations
for extra work

Compensation

[9]

Public Contracts ^ Time element;

consequences of delay

Extra costs resulting from city's refusal
to authorize contractor to make additional

expendihires for overtune work to complete
project before moratorium on street openings
took effect were not recoverable under exception
to rule upholding no-damage-for-delay clauses;
addendum to general conditions of agreement
specifically warned contractor that no work
would be permitted during moratorium and,
hence, possible delay was clearly contemplated
at time of executing agreement and city's refusal
to authorize overtime raised no question of gross
negligence, bad faith or intentional misconduct.

14 Cases that cite this headnote

Municipal Corporations . Delay

Public Contracts Delay of government
and liability for damages

Sewer contractor could not recover from city

for damages it suffered as result of encountering
unknown subsurface conditions where contract

contained a "no-damage-for-delay" clause and
contractor expressly assumed responsibility for
loss for damage arising out of any unforeseen
obstructions or difficulties which might be
encountered, including damages caused or
occasioned by relying on city's reports or records,
which did not disclose the subsurface conditions.

1 Cases that cite this headnote

[7] Contracts <-- Right of contractor to recover
on account of delay

It is of no consequence to application of
"no-damage-for-delay" clause that obstruction,
whatever its cause, occurs during term of
contract or afterwards or whether it disrupts
contractor's anticipated manner of performance
or extends his time for completion.

1 Cases that cite this headnote

[10] Municipal Corporations »- Delay

Public Contracts .- Delay of government
and liability for damages

Extra costs allegedly incurred by sewer

contractor in dispute with city over type of

joint pipe to be used was not recoverable
where contract contained, "no-damage-for-
delay" clause and contractor attempted to
substitute different type of pipe without
indicating to city that request was for substitution
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of materials which differed from contract

requirements.

1 Cases that cite this headnote

to state a cause of action for delay damages in
face of'no-damage-for-delay" clause.

12 Cases that cite this headnote

[11] Municipal Corporations . Delay

Public Contracts , Delay of government
and liability for damages

A "no-damage-for-delay" clause in contract to
install sensing devices at city storage treatment
plants precluded recovery by contractor for delay
caused by omission of wiring conduits and the
incompatibility of contractor's instmmentation
and control panel boards applied by another
where contractor admitted that city had not
ignored omitted wiring problem, instmment
contractor was obligated to coordinate work
of other contractors, there was no evidence
that city's conduct was so unreasonable as to
connote an abandonment and contractor was

obliged to exchange drawings with suppliers
of other equipment and pursue and properly
resolve any incompatibility problems and before
instmment contractor walked off the job the city
had accepted its work at three out of five sites on
the interrelated project.

4 Cases that cite this headnote

[12] Appeal and Error <.'- Parties or Persons
Injiired or Aggrieved

City's cross appeal was dismissed where it was
taken from that portion of order of Appellate
Division which purported to "affirm" the
postverdict order dismissing city's counterclaims
and the order, although denominated a reversal of
trial court's judgment and affirmance of its order,
effected a modification which did not aggrieve
the city.

[13] Municipal Corporations Pleading

Public Contracts Pleading

Where city's summary judgment papers
contained no proof that delays on sewer contract
were contemplated, the plaintiff contractors were
not required to plead the Kalisch factors in order

[14] Pretrial Procedure . Dismissal

There was no abuse of discretion in denying
defendant's motion to dismiss complaint for
failure to answer interrogatories where no
showing of prejudice from the delay was made.
McKmney'sCPLR3126.
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OPINION OF THE COURT

SIMONS, Judge.

In Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377,
461 N.Y.S.2d 746, 448 N.E.2d 413, we reaffirmed the mle
that contract clauses barring a contractor from recovering
damages for delay in the performance of a contract are valid,
that they will prevent recovery of damages resulting from a
broad range of reasonable and unreasonable conduct by the
contractee if the conduct was contemplated by the parties
when they entered into the agreement, but that they will
not excuse or prevent the recovery of damages resulting
from the contractee's grossly negligent or willful conduct,
i.e., conduct which "smacks of intentional wrongdoing"
{supra, at p. 385, 461 N.Y.S.2d 746, 448 N.E.2d 413). The
common legal issue in the four appeals now before us is
whether that standard is applicable ***684 **908 when
the delays caused by the contractee were not contemplated at
the time the parties entered into the contract. The Appellate
Division, First Department, interpreted the Kalisch-Jarcho
decision as holding that the city's no-damage-for-delay clause
barred contractors from recovering *306 damages for all
delays, contemplated or uncontemplated, and it dismissed
the complaint in each action. Our decision in Kalisch-Jarcho
did not decide the issue, however, nor did it change the
existing rule which provides that damages resulting from
uncontemplated delays caused by the contractee may be
recovered despite the existence of a broad exculpatory clause
relieving the contractee from liability. We now reaffirm that
mle. Thus, although we agree with the Appellate Division's
conclusions that plaintiffs in Corinno Civetta and Honeywell
failed to establish aprima facie case of liability against the city
and that their causes of action for delay damages should be
dismissed, we differ with its reasoning. In Catapano and Nab-
Tern, however, the city's moving papers are insufficient to
warrant relief and the motions for summary judgment should
have been denied.

I

The claim ofCorinno Civetta arises out of a contract by which
plaintiff was to reconstmct and install approximately 245 feet

of combined sewer beneath the west side of Central Park

between West 61st Street and Columbus Circle at a price of
$207,061. The contract was executed on September 13, 1979
and by its tenns was to be completed within 100 consecutive
days. Work began on October 1, 1979 but was not completed
until December 1980. Plaintiff brought this action seeking
to recover various items of damage including damages of
$162,343 resulting from actions by the city which it alleges
delayed the project. Trial Temi denied the city's motion for
partial summary judgment dismissing the cause of action for
delay damages and granted plaintiffs cross motion for partial
summary judgment on the remaining causes of action. The
city appealed only the denial of its motion and the Appellate
Division reversed, granted the motion, and dismissed the
cause of action for delay damages (107 A.D.2d 610, 483
N.Y.S.2d 1017). The remaining causes of action have been
settled, thus presenting a final order for review.

In Catapano plaintiff is seeking damages in the amount of
$1,850,000 for delays in completing its contract to construct
certain sewers in Queens which allegedly were caused by
the city. The parties executed the contract in June 1977
for a total contract price in excess of $3,850,000 and work
was to commence on August 8, 1977. Sewer constmction
was scheduled to be completed by September 21, 1978
and street restoration *307 was to be accomplished within
an additional 100 consecutive days. The project was not
finished, however, until March 2, 1980. The city's motion for
summary judgment dismissing the complaint, or alternatively
to strike the complaint under CPLR 3126 for failure to answer
interrogatories, was denied by Special Temi. On appeal, the
Appellate Division modified by granting the city's motion for
summary judgment to the extent of dismissing the second
cause of action for delay damages and otherwise affirmed
(107 A.D.2d 640, 484 N.Y.S.2d 566). The parties have
stipulated to discontinue the remaining causes of action with
prejudice.

The claim in Honeywell arises out of a contract for the

installation and maintenance of a system of instrumentation
and data logging equipment at the city's sewage treatment

plants at Rockaway, Jamaica, Bowery Bay, and Tallman's
Island at a price of $1,600,000. The contract was executed in
August 1973 and provided that installation of the equipment
was to be completed in three and one-half years, by Febmary
1977, and that thereafter plaintiff would maintain the system
at each of the four plant locations for an additional two years.
Plaintiff terminated work at all plants in Febmary 1979, the
date originally scheduled for completion of all its contract
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obligations, with the installation work unfinished. It instituted
this action in 1981 ***685 **909 seeking damages on
a quantum meruit basis for $1,342,000, which represented
the difference between what it claimed was the reasonable

value of the work performed and the payments already
received. The city counterclaimed for the cost of completing
the system and consequential damages, alleging abandonment
and breach ofconb-act by plaintiff. Following a fa-ial, the jury
returned a verdict in favor of plaintiff and against the city
for $1,225,845 and judgment was entered on the verdict. The
city's counterclaims were dismissed. The Appellate Division
reversed the judgment, dismissed plaintiffs complaint and
affirmed the order dismissing the city's counterclaims (108
A.D.2d 125, 488 N.Y.S.2d 386).

The contract in Nab-Tern required plaintiff to perform
services as general contractor for the reconstmction of Yankee
Stadium at a price of $22,220,000. By its terms, work was
to commence on January 11, 1974 and be completed by
February 6,1976. The project was not finished until April 14,
1976. Plaintiff brought this action in 1978 alleging several
causes of action including one for delay damages totaling
$5,744,267. Special Term denied the city's motion for partial
summary judgment dismissing the fourth cause of action for
*308 delay damages and granted plaintifFs cross motion to

amend its complaint to allege willful misconduct and gross
negligence by defendant in the cause of action for delay
damages. The Appellate Division reversed, granted the city's
motion and denied plaintiffs cross motion (111 A.D.2d 56,
489 N.Y.S.2d 181). The court then granted plaintiff leave to
appeal to this court on a certified question.

Plaintiffs present three legal issues.

First, all four plaintiffs contend that the Appellate Division
erred in dismissing their claims for delay damages on the
basis of the exculpatory clause contained in the contracts. This
is so, they claim, (a), because the rule set forth in Kalisch-
Jarcho does not apply to uncontemplated delays and the
court failed to consider whether the delays in question were
contemplated or uncontemplated, and (b), because even if it is
contended that the delays were contemplated when the parties
entered into the contracts there are factual questions which
must be decided to resolve that issue and to resolve whether

the city's conduct in causing the delays amounted to willful
misconduct, bad faith or gross negligence. For its part, the
city asserts that under the broad exculpatory clause contained
in the contracts, all claims for delay damages are barred

unless deliberate and intentional misconduct is established.

Alternatively, it contends that even if the contemplation of the
parties is relevant it is entitled to judgment as a matter of law
because there are no questions of fact in any of the actions
warranting trials.

A second issue, raised only in Honeywell, is whether the
city's conduct was so unreasonable and the resulting delays
so protracted that the city may be charged with abandoning or
breaching the contract, conduct which entitles Honeywell to
recover damages notwithstanding the contract's exculpatory
clause.

Finally, plaintiffs Catapano and Nab-Tern allege that a
substantial portion of the damages they claim are not barred
by the exculpatory clause of the contract but were incurred
*309 because the city hindered or interfered with the

efficient performance of their work during the term of the
contract.

II

[1] |2| A clause which exculpates a contractee from
liability to a contractor for damages resulting from delays in
the performance of the latter's work is valid and enforceable
and is not contrary to public policy if the clause and the
contract of ***686 **910 which it is a part satisfy the
requirements for the validity of contracts generally (see,
Kahsch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377, 384,
461 N.Y.S.2d 746, 448 N.E.2d 413, supra: Peckham Rd. Co.
v. State of New York, 32 A.D.2d 139, 141, 300 N.Y.S.2d 174,
affd. no opn. 28 N.Y.2d 734, 321 N.Y.S.2d 117, 269 N.E.2d
826; Norcross v. Wills, 198 N.Y. 336, 341, 321 N.Y.S.2d 117,
269 N.E.2d 826; Wright & Kremers v. State of New York, 238
App.Div. 260, 261, 264 N.Y.S. 393, mod. on other grounds
263 N.Y. 615, 189 N.E. 724; Validity and Construction of
"No Damage " Clause with Respect to Delay in Building or
Construction Contract, Ann., 74 A.L.R.3d 187, 203-206).
The rule is not without its exceptions, however, and even
exculpatory language which purports to preclude damages for
all delays resulting from any cause whatsoever are not read
literally (see, Norman Co. v. County of Nassau, 27 A.D.2d
936, 937, 278 N.Y.S.2d 719; see, e.g., Cauldwell-Wingate
Co. v. State of New York, 276 N.Y. 365, 12 N.E.2d 443;
Wright & Kremers v. State of New York, 238 App.Div. 260,
264 N.Y.S. 393, mod. 263 N.Y. 615, 189 N.E. 724, supra;
Waples Co. v. State of New York, 178 App.Div. 357, 164
N.Y.S. 797). Generally, even with such a clause, damages may
be recovered for: (1) delays caused by the contractee's bad
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faith or its willful, malicious, or grossly negligent conduct,

(2) uncontemplated delays, (3) delays so unreasonable that

they constitute an intentional abandonment of the contract by
the contractee, and (4) delays resulting from the contractee's
breach of a fundamental obligation of the contract.

We discussed the first of these exceptions at length mKahsch-
Jarcho, Inc. v. City of New York, 58 N.Y.2d 377,461 N.Y.S.2d
746,448 N.E.2d 413, supra) and the parties agree that the rule
set forth there forecloses recovery for contemplated delays in
the absence of proof of willful or grossly negligent conduct.
Their present disputes center on the applicability and scope
of the other three exceptions to the general rule.

A. Uncontemplated Delays
[3] [4] It has been settled for some time that exculpatory

clauses will not bar claims resulting from delays caused
by *310 the contractee if the delays or their causes were
not within the contemplation of the parties at the time they
entered into the contract (Peckham Rd. Co. v. State of New
York, 32 A.D.2d 139, 141, 300 N.Y.S.2d 174, affd. no opn.
28 N.Y.2d 734, 321 N.Y.S.2d 117, 269 N.E.2d 826, supra;
see, Cauldwell-Wingate Co. v. State of New York, 276 N.Y.
365, 375, 12 N.E.2d 443, supra; People ex rel. Wells &
Newton Co. v. Craig, 232 N.Y. 125, 143-144,133 N.E. 419;
Wilson & English Constr. Co. v. New York Cent. R.R. Co.,
240 App.Div. 479, 482, 269 N.Y.S. 874; Waples Co. v. State
of New York, 178 App.Div. 357, 360-361, 164 N.Y.S. 797,
supra ). The exception is based on the concept of mutual
assent. Having agreed to the exculpatory clause when he
entered into the contract, it is presumed that the conti-actor
intended to be bound by its terms. It can hardly be presumed,
however, that the contractor bargained away his right to bring
a claim for damages resulting from delays which the parties
did not contemplate at the time (see, Peckham Rd. Co. v.
State of New York, supra, at pp. 141-142, 300 N.Y.S.2d
174; Johnson v. City of New York, 191 App.Div. 205, 207-
208, 181 N.Y.S. 137, affd. no opn. 231 N.Y. 564, 132 N.E.
890; Ann, 74 A.L.R.3d 187, 224-225). Thus, even broadly
worded exculpatory clauses, such as the one at issue in these
actions, are generally held to encompass only those delays
which are reasonably foreseeable, arise from the contractor's
work during performance, or which are mentioned in the
contract (Peckham Rd. Co. v. State of New York, supra, at p.
141,300N.Y.S.2dl74).

Although the Appellate Division, and at least one
commentator, have interpreted our decision in Kalisch-Jarcho
otherwise (see, Reiss, 'Kalisch-Jarcho'^Its Effect on the

Construction Industry, NYLJ, Apr. 13, 1983, pp. 1, 28),
nothing we said there changed the established law on this
subject. Prior to Kalisch-Jarcho, a contractor could recover
for contemplated delays re ***687 **911 suiting from
conduct of the contractee characterized by a number of
nebulous labels found in the cases, ranging from intentional
acts or acts done in bad faith to those loosely described as
"unlawful" or even in terms approaching a simple negligence
standard. It was largely to avoid the imprecision of these
different labels and the confusion which resulted from their

use that we held that the effect of the exculpatory clause could
be overcome only if the qualitative level of misconduct by the
contractee was the equivalent of an intentional wrong {see,
Kalisch-Jarcho, Inc. v. City of New York, supra, 58 N.Y.2d at
p. 386, n. 7, 461 N.Y.S.2d 746, 448 N.E.2d 413). Thus, we
held in Kalisch-Jarcho that the city was entitled to a charge
that the contractor could not recover delay damages absent a
showing of the city's willful, fraudulent or grossly negligent
conduct. In doing so, *311 we specifically noted that the
jury, in response to a special interrogatory, had determined
that the delays at issue were contemplated by the parties at
the time they entered into the contract (see, id., 158 N.Y.2d at
p. 382, 461 N.Y.S.2d 746, 448 N.E.2d 413). It was only with
that fact established that the contractor needed to prove, as
the city contended, the deliberate nature of the city's conduct
in causing the delays. We did not consider, let alone abolish,
the long-standing exception to the general rule, stated in the
several cases cited above, that uncontemplated delays are
outside the scope of the exculpatory clause and are therefore
actionable (see, id., 58 N.Y.2d at pp. 385, 386 n. 7, 461
N.Y.S.2d 746, 448 N.E.2d 413; see also, Stevenson Corp. v.
County of Westchester, 113 A.D.2d 918, 493 N.Y.S.2d 819;
Dal Constr. Corp. v. City of New York, 108 A.D.2d 892,
485 N.Y.S.2d 774; Bradley Envtl. Constructors v. Wlage of
Sylvan Beach, 98 A.D.2d 973, 470 N.Y.S.2d 214).

This is evident from the Kalisch-Jarcho record. First, we
relied on Peckham Rd. Co. v. State of New York, (32
A.D.2d 139, 300 N.Y.S.2d 174, affd. no opn 28 N.Y.2d
734, 321 N.Y.S.2d 117, 269 N.E.2d 826, supra), a decision
which explicitly set forth the exception that uncontemplated
delays are actionable notwithstanding the existence of an
exculpatory clause (see, Kalisch-Jarcho, Inc. v. City of New
York, supra, 58 N.Y.2d at p. 385, 461 N.Y.S.2d 746, 448
N.E.2d 413, citing to 32 A.D.2d pp. 141-142, 300 N.Y.S.2d
174 ofPeckhamRd. Co. v. State of New York, supra). Second,
the city itself recogmzed in Kalisch-Jarcho that whether or
not the delays were contemplated was crucial to the outcome
of its case. Thus, it requested that the court charge the jury
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that if it found that the delays involved were foreseeable, i.e.,

contemplated (see, Peckham Rd. Co. v. State of New York,
supra, at p. 141, 300 N.Y.S.2d 174), and that it did not act
with deliberate intent to cause them, then plaintiff could not

recover (see, record on appeal, at A3791). In its brief to this
court, the city relied on the Peckham Rd. decision. Asserting

that the jury had correctly determined that the delays at issue
had been contemplated, it urged that the only issue presented
was what standard of fault the contractor was required to

prove on the part of the city before it could recover delay

damages notwithstanding the exculpatory clause (defendant's
brief on appeal, at 39-42).

Finally, in Gottlieb Contr. v. City of New York, 58 N.Y.2d
1051, 462 N.Y.S.2d 642, 449 N.E.2d 422, affg. on mem.
at 86 A.D.2d 588, 446 N.Y.S.2d 311, a case argued and

decided with Kalisch-Jarcho, the city urged us to adopt the
rule of law they now seek to infer from the court's Kalisch-

Jarcho opinion. It contended there, as it does now, that its no-

damage-for-delay clause was broad enough to bar claims for
any delays, whether contemplated or not, and that it was so

intended (see, city's brief on appeal, at 31-34). We rejected
the city's arguments *312 in Gottlieb Contr. and affirmed

a decision of the Appellate Division which found the rule in
Peckham Rd. dispositive and which held that the city was not

liable because the delays were contemplated. We affinned on

the Appellate Division memorandum and therefore did not
address the city's argument. Manifestly, however, the clause

was not intended to ***688 **912 bar all delay damage
claims because article 42 of the city's contracts provides a

procedure for filing such claims. Neither article 42 nor the
contract generally speaks to delays deliberately caused by the

city or alerts the contractor to any qualification on his right to
claim damages, and the contractor could well presume from

the language that the city intended to recognize a procedure
for its assertion of any delay claims provable under existing
law.

B. Abandonment and Breach of Contract

In Honeywell, plaintiff contends that the exculpatory clause

does not insulate the city from liability because it does not
seek delay damages but damages for the city's abandonment

or breach of the contract. The city asserts that this is simply a
change in labels and that plaintiff may not avoid the effect of
the exculpatory clause by calling its claim something it is not.

It contends, and the Appellate Division found, that the claim,

by whatever name called, is a claim for delay damages and
the city is not liable under the Kalisch-Jarcho standard.

[51 Notwithstanding the city's contention, however, it has
been recognized that in certain limited circumstances the

exculpatory clause may be avoided if the contractee causes

delays which are "so great or so uiireasonable that they
may fairly be deemed equivalent to [its] abandonment of the

contract" (People ex rel. Wells & Newton Co. v. Craig, 232
N.Y. 125, 144, 133 N.E. 419, supra; American Bridge Co. v.
State of New York, 245 App.Div. 535, 541-542, 283 N.Y.S.
577; see also, Brady & Co. v. Board ofEduc., 222 App.Div.
504, 505-506, 226 N.Y.S. 707). We placed an important
limitation on this exception in our decision in Kalisch-

Jarcho when we recognized that a broad no-damage-for-delay
clause would be meaningless unless it encompassed within its

scope a range of unreasonable as well as reasonable delays
because any other application would permit the exception
to swallow up the general rule (58 N.Y.2d 377, 384, 461
N.Y.S.2d 746, 448 N.E.2d 413, supra, citing Mack v. State
of New York, 122 Misc. 86, 88, 202 N.Y.S. 344, affd. no
opn. 211 App.Div. 825, 206 N.Y.S. 931). Thus, to avoid the
risk of the exculpatory clause and recover on the ground
of abandonment, a contractor must establish *313 that the

contractee is responsible for delays which are so unreasonable
that they connote a relinquishment of the contract by the
contractee with the intention of never resuming it {see,
Kalisch-Jarcho, Inc. v. City of New York, supra, 58 N.Y.2d at
p.386,& n.8, 461 N.Y.S.2d 746,448 N.E.2J 413).

[6] A contractee's breach of contract is also recognized as
an exception to the enforceability of exculpatory clauses but,

as with abandonment and for the same reason, the exception
is applied to an especially narrow range of circumstances.
Because the exculpatory clause is specifically designed to
protect the contractee from claims for delay damages resulting
from its failiire of performance in ordinary, garden variety
ways, delay damages may be recovered in a breach of contract
action only for the breach of a fundamental, affirmative

obligation the agreement expressly imposes on the contractee.
Typical of such claims are those in which the contractee
has failed in its obligation to obtain title to the work site or
make it available to the contractor so that it may commence

constmction of the agreed upon improvements (see, Bianchi
& Co. v. State of New York, 28 N.Y.2d 536,319 N.Y.S.2d 439,
268 N.E.2d 121, affd. on opn. at 17 A.D.2d 38, 41-42,230

N.Y.S.2d 471; Cauldwell-Wingate Co. v. State of New York,
276 N.Y. 365, 379-380,12 N.E.2d 443, supra [Lehman, J,

dissenting], Wilson & English Constr. Co. v. New York Cent.
R.R. Co., 240 App.Div. 479, 482^83,269 N.Y.S. 874, supra:
see also, Ann, 74 A.L.R.3d 187,221-222).
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C Inefficiencies During Contract Period
[7] Plaintiffs Catapano and Nab-Tem attempt to distinguish

their claims for damages resulting from a delay of the project
beyond the scheduled completion date from ***689 **913
those for increased costs in labor, materials, and equipment
occurring prior to the expiration of the contract period. They
place in the first category conduct of the city which prevented
them from going ahead with the job, the costs of an idle
workforce, for example, and they agree that the exculpatory
clause could bar such claims. The second category includes
conduct of the city during the contract period which made
completion more expensive because it made performance of
the contract inefficient and disorganized. Plaintiffs assert they
are entitled to damages for costs resulting from the latter
type of conduct notwithstanding the exculpatory clause (see,
Green Plumbing & Heating Co. v. Turner Constr. Co., 742
F.2d 965, cert denied 471 U.S. 1102, 105 S.Ct. 2328, 85
L.Ed.2d 845; Paul Hardeman, Inc. v. United States, 406 F.2d

1357). All delay damage claims seek compensation for *314
increased costs, however, whether the costs result because
it takes longer to complete the project or because overtime
or additional costs are expended in an effort to complete the
work on time. It is of no consequence that the obstmction,
whatever its cause, occurs during the term of the contract or
afterwards or whether it disrupts the contractor's anticipated
manner of performance or extends his time for completion.
The claims are claims for delay and the exculpatory clause
was drafted and included in the contract to bar them.

We turn now to the application of these mles to the facts
presented in each appeal.

Ill

A. Corinno Civetta

[8] Plaintiff cites three causes for its damages: the city's
moratorium on street openings, three subsurface conditions
that were not disclosed on the city's plans, and delay resulting
from a dispute with the city over the type of joint pipe to be
used on the project.

Prior to the execution of the contract, the city had declared
a moratorium on street openings throughout the city. The
damages plaintiff claims on this count are costs resulting
from the city's refusal to authorize it to make additional
expenditures for overtime work so that it could complete
the entire project before the moratorium took effect. Plaintiff

claims that because overtime was not authorized it could not

complete the project until winter, after the moratorium was
lifted, and that it sustained substantial damages as a result.
However, addendum No. 2 to the General Conditions of the

agreement specifically warned plaintiff that no work would be

permitted during the moratorium. The possible delay arising
from it was clearly contemplated by the parties and the city's
refusal to authorize overtime raises no question of gross
negligence, bad faith or intentional misconduct on the part of
the city.

[9| The second basis for plaintiffs claim, unanticipated
subsurface obstructions, clearly addresses delays
contemplated by the parties, for by the terms of the contract
plaintiff expressly assumed responsibility for any "loss or
damages arising out of * * * any unforeseen obstructions or
difficulties which may be encountered" during performance
of the contract, including damages "caused or occasioned
by his relying upon such records, reports or infonnation
furnished by any City Department". *315 That being so, it
cannot recover damages for delays it suffered as a result of
encountering unknown subsurface conditions {see, Conduit &
Found. Corp. v. State of New York, 52 N.Y.2d 1064,1066, 438
N.Y.S.2d 516, 420 N.E.2d 397).

[10] Furthermore, plaintiff cannot succeed on this claim
because it was responsible for a delay of several months
that prevented constmction quite independently of any delay
resulting from the subsurface conditions. That delay involved
an application by plaintiff to change the pipe specifications.
Although the contract required mechanical joint pipe, in
November 1979 plaintiff attempted to substitute Tyton joint
pipe without indicating to the city that the request was for
a substitution of materials which differed from the contract

requirements. ***690 **914 By the time the city learned
of the attempted substitution and rejected it, a strike at the
plant of plaintiffs supplier caused further delay in obtaining
the joint pipe. By the time proper pipe was delivered, the city
had authorized work to proceed on the subsurface conditions.

Accordingly, plaintiff failed to establish the existence of any
issue of fact not excused by the no-damage-for-delay clause
and summary judgment dismissing the third cause of action
for delay damages was properly granted by the Appellate
Division.

B. Honeywell

Honeywell's claims are predicated on the city's alleged failure
to remedy two problems at the Bowery Bay and Tollman's
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Island sites two years after the scheduled completion date for
all constmction work. By the tenns of the contract Honeywell
undertook to install various sensing devices to measure
flow, pressure, and temperature in the city's four sewage
treatment plants. These signals were then transmitted to data
loggers, or local computers, and then to a central computer
installed at Ward's Island. Before the signals were transmitted
to the computers, they went through central panel boards.
Honeywell's contractual responsibility included supervising
the work generally and installation of the insta-umentation
and the data logging equipment in particular. The wiring to
transmit the signals was undertaken by separate electrical
contractors at each site and the control panel boards were
supplied by another contractor. Fisher & Porter, Inc.

[11] [12] Honeywell's claims are based on (1)the omission
of wiring conduits in the city's design plans and specifications
for the *316 Bowery Bay and Tallman's Island plants and (2)
the incompatibility of control panel boards supplied by Fisher
& Porter, Inc. with Honeywell's instmmentation. It sought
damages in causes of action based on abandonment, breach
of contract and delays caused by the city's gross negligence.

Insofar as the delay caused by the omitted wiring is
concerned, plaintiff concedes that the city did prepare design
changes and issue change orders to resolve the problem
but charges that despite these extensive change orders all
the necessary wiring to connect its equipment was still
not in place at Bowery Bay and Tallman's Island when it
left the jobsites in February 1979. It attempted to place
responsibility for this problem entirely on the city. The city
did try to expedite the wiring installation, however, and
Honeywell acknowledged as much in correspondence in
which it specifically recognized that the delays were largely
attributable to the electrical contractors, not the city, that the
city was trying to correct the problem and in which it stated
that Honeywell intended to hold the electrical contractors
responsible for its increased costs. This was consistent with
the provisions of article 12 of the contract which provided:
"Contractor shall coordinate the work to be done hereunder

with the work of * * * other contractors * * * engaged in
perfonning other work on this project" and that if a contractor
sustains damage "through any act or omission of any other
contractor * * * the Contractor shall have no claim against
the City for such damage, but shall have a right to recover
such damage from the other contractor". Notwithstanding
plaintiffs claims, it is apparent that the efforts exerted by
it and by the city to speed up the electrical contractors
were successful because by January 1978 plaintiff itself

estimated that the necessary wiring at the two plants would
be completed "in the near future".

Considering the statements in plaintiffs internal
correspondence that the city was not ignoring the omitted
wiring problem but rather was taking steps to remedy it,
plaintiffs notification to the electrical contractors that it held
them responsible for the delay and the recognition in article
12 of possible delays in coordinating work of the various
contractors, plaintiff has failed to raise any factual issue that
the problem was not contemplated by the parties or that
the city's conduct could be found willful, ***691 **915

malicious, in bad faith or grossly negligent. Moreover,

viewing the evidence in the light most favorable to plaintiff, as
we must, there is no evidence to support plaintiffs claim that

the city's conduct was so unreasonable *317 that it connoted
an abandonment of the contract and Honeywell has failed to
indicate, let alone establish, what fundamental, affimiative

obligation expressed in the contract the city allegedly failed
to perform which would support a cause of action for breach

of contract.2

With respect to the claimed incompatibility between
plaintiffs data logger and the Fisher & Porter panel boards
at Tallman's Island, plaintiff contends that the problem arose
upon examination of working drawings in 1975, it still
existed in 1979, and that the city's failure to resolve the
incompatibility during this four-year period is prima facie
evidence of abandonment or gross negligence. Although
plaintiff suggests that this problem was not contemplated
by the parties and therefore that it need not prove gross
negligence or abandonment to avoid the exculpatory clause,
the contract unambiguously proves otherwise. Indicative is
a clause in the General Conditions which specifies that
all contractors will exchange working drawings, examine
them and report "any interferences or objections" to the
project engineer "in order to avoid delays in [the] progress
of constmction". Thus, the obligation rested on plaintiff to
coordinate its work with other contractors generally and
also to exchange drawings with Fisher & Porter and pursue
and resolve promptly any incompatibility problems. One of
the means of resolving these problems was regular monthly
meetings with all the contractors. The evidence indicates
that Honeywell's failure to promptly exchange drawings and
attend such meetings was a principal cause of the delays.

The city's activities in attempting to complete this project
as soon as possible despite numerous problems and delays
and its acceptance of plaintiffs work at three out of the five
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sites *318 of this interrelated project refutes any claim of
abandonment based upon the panel boards. Nor has plaintiff
pointed to any evidence in the record which would support
a finding that the city was grossly negligent in failing to
remedy the incompatibility problem at Tallman's Island.
There was uncontradicted testimony at trial that there were
two incompatibility problems between plaintifFs equipment
and the Fisher & Porter panel boards. The first surfaced in
1975 and was resolved within a few months. The second arose

in late 1978 or early 1979, just prior to plaintiff's termination
of work in Febmary 1979. Plaintiff cannot predicate a claim of
gross negligence on the first delay and the fact that a problem
still existed with the second at the time of trial in 1983 is

irrelevant to plaintiffs claim that it was entitled to treat the
contract as abandoned in Febmary 1979 and tenninate its
performance at that time. As with the wiring, the contract
provisions clearly contemplated that incompatibility could
present problems and inasmuch as the city's conduct was not
willful or grossly negligent, the claim for delay damages is
barred.

In sum, we view the case, as did the Appellate Division,
as one seeking damages for delays that were, as a matter
of law, contemplated by the parties and plaintiffs evidence
at trial failed to establish a prima facie case of the
city's liability. Accordingly, the Appellate Division properly
reversed ***692 **916 the judgment and dismissed

plaintiffs complaint.

C. Catapano and Nab-Tem
|13] |14| The city has failed to make a prima facie showing

of entitlement to judgment as a matter of law by tendering
sufficient evidence to eliminate any material issues of fact in
these actions {see, Winegrad v. New York Univ. Med. Center,
64 N.Y.2d 851, 853, 487 N.Y.S.2d 316, 476 N.E.2d 642).
Indeed, its moving papers in both actions, which contain
little more than conclusory affirmations of counsel reciting
portions of our decision in *319 Kalisch-Jarcho, Inc. v. City
of New York, 58 N.Y.2d 377, 461 N.Y.S.2d 746, 448 N.E.2d
413, supra with a copy of the no-damage-for-delay clause
from the contract annexed, amounted to no more than motions

to dismiss for failure to plead deliberate intent, bad faith or
gross misconduct. Because the city's moving papers contained
no proof that the delays in question were contemplated,
plaintiffs were not required to plead the Kalisch factors
in order to state a cause of action for delay damages. In
Catapano the order granting summary judgment should be
reversed, therefore, and defendant's motion for summary

judgment denied, without prejudice to any further motion the
city may be advised to make at Special Term on additional
papers. In addition, the court did not abuse its discretion as
a matter of law in denying defendant's motion to dismiss
the complaint pursuant to CPLR 3126 for failure to answer
interrogatories insofar as no showing of prejudice to the
city from the delay has been made. Similarly, the Appellate
Division should not have granted defendant's motion for

summary judgment in Nab-Tern, and the case should be
remitted to that court for the exercise of its discretion on

plaintiffs cross motion to amend its complaint.

Accordingly, in Corinno Civetta Constr. Corp. v. City of New
York, the order of the Appellate Division should be affirmed,
with costs; in Catapano Co. v. City of New York, the order
of the Appellate Division should be reversed, with costs,
and defendant's motion for summary judgment denied; in
Honeywell, Inc. v. City of New York, the order of the Appellate
Division should be affirmed, with costs, and defendant's cross

appeal dismissed upon the ground that the Appellate Division
order, while designated a reversal, is, in fact, a modification

by which defendant is not aggrieved (see. CPLR fanner 5601
[a] [iii]); and in Nab-Tern Constructors v. City of New York,

the order of the Appellate Division should be reversed, with
costs, the order of Special Term reinstated, and the case

remitted to the Appellate Division for the determination of
issues not reached by that court with respect to plaintiffs cross

motion to amend the complaint. Question certified answered

in the negative.

WACHTLER, C.J, and MEYER, KAYE, ALEXANDER,
TITONE and HANCOCK, JJ, concur.

Opinion

In Corinno Civetta Constr. Corp. v. City of New York: Order
affirmed, with costs.

In Catapano Co. v. City of New York: Order reversed, with
costs, and defendant's motion for summary judgment denied.

*320 In Honeywell, Inc. v. City of New York: On plaintiffs
appeal, order affirmed, with costs. Defendant's cross appeal
dismissed.

In Nab Tern Constructors v. City of New York: Order reversed,
with costs, order of Supreme Court, New York County,
reinstated, and case remitted to the Appellate Division, First
Department, for determination ***693 of issues not reached
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493 N.E.2d 905, 502 N.Y.S.2d 681

by that **917 court with respect to plaintiffs cross motion
to amend the complaint. Question certified answered in the
negative.

All Citations

67 N.Y.2d 297, 493 N.E.2d 905, 502 N.Y.S.2d 681

Footnotes

1 That clause, article 1 3 of the contracts involved in these actions, is identical to the clause at issue in Kalisch-
Jarcho. It provides: "The Contractor agrees to make no claim for damages for delay in the performance of
this contract occasioned by any act or omission to act of the City or any of its representatives, and agrees
that any such claim shall be fully compensated for by an extension of time to complete performance of the
work as provided herein."

2 The city had accepted plaintiffs work at the Jamaica, Rockaway and Ward's Island sites by December 1978
and in August 1979 plaintiffs in-house counsel admitted in an interoffice memorandum that "Bowery Bay was
and is in a state which would allow Honeywell to come in and complete its work". That same month electrical
contractors at Tollman's Island completed installation of the omitted wiring and were awaiting plaintiffs
performance of its contractual duty to supervise connection of the wiring to its instrumentation. Unfortunately,
plaintiff had walked off the job six months earlier. That most of these wires remained unconnected in May
1983, although only inches away from the termination point, does not establish that the city abandoned the
contract but rather indicates that plaintiff failed in its contractual obligation to supervise this final step of
connecting the wiring which was essential to the successful completion of the contract.

3 The city has taken a cross appeal from that portion of the resettled order of the Appellate Division which
purports to "affirm" the postverdict order dismissing its counterclaims. The Appellate Division order, although
denominated a reversal of Supreme Court's judgment and an affirmance of its order, effects a modification
which does not aggrieve the city. Accordingly, the city's cross appeal should be dismissed (see, CPLR former
5601 [a][iii]). In view of our disposition of the case, it is not necessary for us to consider the city's claim, welt
documented in the record, that plaintiff deliberately attempted to frustrate completion of the project because
it had underbid the job and was losing money.

End of Document © 2022 Thomson Reuters. No daim to original U.S. Government Works.
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argument on a second set of summary judgment motions

by ITT.! As it did on April 30, 1991, and for the same
reasons, the court reserved decision. The first set of motions

focuses entirely on liability, whereas the second set of
motions is framed both in terms of liability and damages.
This memorandum-decision and order will address all of the
outstanding motions.

INTRODUCTION

This lawsuit arises out of the constmction of the Nine Mile
Point 2 nuclear power plant ("NMP2" or "the project"). In
1988, plaintiffs, five New York utilities that own and operate
NMP2 , commenced the present lawsuit against defendant
Stone and Webster Engineering Corporation ("SWEC"),
the company which designed and engineered NMP2 and
served as the project constmction manager. Also named
as defendants are ITT Fluid Corporation and ITT Fluid
Technology, as successors to ITT Grinnell Industrial Piping,
Inc., the company which actually had the contract with
plaintiffs for the piping work on NMP2. In the spring of 1991,
NiMo and SWEC entered into an undisclosed settlement

agreement, leaving the ITT defendants as the only remaining
defendants in this action.3

The amended complaint contains three causes of action
against ITT: breach of contract; negligence; and gross
negligence. By NiMo's calculations, the alleged resulting
damages total approximately $88 million.^ Over the past
three and oae-half years, the parties have conducted
exhaustive discovery; and it is the fmits of that discovery
which, in large part, form the basis for these motions.

MEMORANDUM-DECISION AND ORDER

McCURN, Chief Judge.

*1 On April 30, 1991, the court heard oral argument with
respect to the siimmary judgment motion by defendants,
ITT Fluid Products Corporation and ITT Fluid Technology
Corporation ("ITT" or "the ITT defendants"), and the
cross-motion for summary judgment by plaintiffs. Due to
the lengthy memoranda of law, volumes of exhibits and
appendices, as well as the numerous legal issues (some
quite complex) raised by those motions, the court reserved
decision. Then, on January 3, 1992, the court heard oral

BACKGROUND

Basically, this controversy centers around the interpretation
of four documents—the contract between NiMo and ITT
for "Field Fabrication and Erection of Piping for Nine Mile
Point Nuclear Station—Unit 2" ("contract P3 QIC") and three
Contract Changes thereto. Contract Changes 26, 32 and 34.
In their various memoranda of law, the parties have detailed
a great many facts, including extrinsic evidence, which they
deem relevant to these motions. To simplify matters, in this
section the court will limit its recitation of the facts to the
provisions of those four documents which the parties maintain
govern the outcome of the motions. Other relevant facts will
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be referred to subsequently as necessary to resolve the legal
issues raised herein.

A. Contract P301C

The long and contentious relationship between NiMo and
ITT began almost twenty years ago in August, 1974, when

NiMo and ITT entered into contract P301C.6 As originally
negotiated, contract P3 QIC was a "Cost Plus Fixed Fee
Contract." Put simply, instead of being paid one "lump sum"
for its work on the project, ITT was to be paid a fixed fee.
ITT was also entitled to reimbursement for all costs it incurred

in connection with the piping work. The ostensible reason
for stmcturing the contract in that way was that as of 1974,
a nuclear power plant of this size had not previously been
designed, making it impossible to know with certainty at the
time of contracting how much the piping would eventually
cost.

*2 Not surprisingly, conta-act P301C is lengthy and
extremely detailed. The court need not be concerned at this
point, however, with the many nuances of that contract. In
response to ITT's second motion for summary judgment on
liability, two provisions of contract P301C are particularly
relevant, at least in NiMo's view. The first such provision is
the "Alterations and Amendments" clause, which states in

relevant part:

No waiver of any provision of the Contract, and no consent to
departure therefrom, by either party, shall be effective unless
in writing and signed by the waiving or consenting party, and
no such waiver or consent shall extend beyond the particular
case and purpose involved.

Contract P301C, "Supplementary Conditions of Contract"
at If 16 (Plaintiffs' Exhs., Vol. I at 18 (emphasis added)).
Although numerous contract changes were entered into
between NiMo and ITT, as NiMo is quick to point out, that
clause was never changed in any way or deleted from the
original contract.

NiMo also relies upon article four of the conti-act's
"Supplementary Conditions", the "Release of Claims"
provision. That provision also was not altered in any way
or deleted from contract P3 QIC by any of the subsequent
contract changes. Article four states in its entirety:

The Engineers, in its sole discretion, may withhold final
approval of the work until the Contractor shall furnish to it

an affidavit setting forth the extent to which final payment or
settlement has been made of all bids and claitns of whatever

kind or nature in any manner arising out of the Contract,
including full details as to any such bills and claims remaining
unpaid or unsettled; and the Purchaser shall have the right
to retain from any payment then due to the Contractor, so
long as any of said bills or claims remain unpaid or unsettled
and outstanding, a sum sufficient (or if insufficient, then all
of any such payment due to the Contractor) in the opinion
of the Engineers to provide for the payment of the same and
the Piu-chaser may pay any such bills or claims pro tanto in
full satisfaction and discharge of any like amount due to the
Contractor. Prior to final payment and as a condition thereto
the Contractor shall famish a release, in fomi and substance

satisfactory to the Engineers, of all claims of Contractor
against the Purchaser and the Engineers arising under and by
virtue of the Contract.

If any breach or breaches by the Contractor of any provision
of the Contract shall occur at any time prior to the completion
of the Contract and the acceptance of the work by the
Purchaser, and any part of the amounts due or to become

due to the Contractor hereunder (including payments for
additional work) shall be impaid to the Contractor, the
Purchaser may retain therefrom a sum sufficient, in the
opinion of the Engineers to indemnify the Purchaser against
all damages which have resulted or may result from such
breach or breaches, but, if no such amount shall be retained,

or if the amount of such damages shall exceed the amount so
retained, the Contractor shall pay to the Purchaser on demand
the amount of such damages or such excess as the case may
be.

*3 Contract P301C, "Supplementary Conditions
Contract" at T| 4 (Plaintiffs' Exhs., Vol. I at 13).

of

B. Contract Change 26
In 1976, ITT began to work on the project. As a result of
numerous delays, the original Commercial Operation Date
was extended four years from 1981 to 1986, thus requiring
ITT to work on the project for five years longer than it had
planned originally. Naturally, the delays also resulted in cost
escalation. Based upon the increased amount of time it would
be expected to work on the project, and the estimated cost
increases, ITT requested a fee adjustment in June, 1980.

Following over a year of negotiations, on December 21,
1981, NiMo and ITT executed Contract Change 26. ITT
vigorously contends that that Contract Change settled all
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claims existing as of December 21, 1981. One change
included therein was the method by which ITT was to be
paid, which, at least in part, was a response to the New York
Public Service Commission's suggestion that reimbursable
contracts (such as contract P301C) be converted to a type of
contract containing greater incentives and penalties. Contract
Change 26 converted the original "Cost Plus Fixed Fee"
contract to a "Cost Reimbursable Incentive Fee Contract."

ITT's fee was ultimately increased to $10,390,000.00. As
part of the incentive compensation, ITT agreed to put
$2,000,000.00 of that fee into a pool which NiMo would then
unilaterally award based upon certain performance criteria.
NiMo contributed $1,000,000.00 to that fund. The remainder
of ITT's $10,390,000.00 fee (or $8,390,000.00) was the
"base" fee.

With respect to this base fee, Contract Change 26 specifically
provided:

It is agreed that the total fee compensation to which
Contractor [ITT] is entitled for all work performed and any
and all things done pursuant to performance of this Contract
through 7:59 am EST, December 21, 1981, is Two Million,
Four Hundred Forty Nine Thousand, Seven Hundred Forty
Five Dollars ($2,449,745).

Contract Change 26, Article VI at ^ 2 (Plaintiffs' Exhs., Vol.
I at 56) (emphasis in original)). Other changes incorporated
in Contract Change 26 were a change in the completion date
of the piping work to October 1, 1986, and an increase in
the estimated cost of ITT's work from $49 million to $206
million.

Relevant also is the provision of Contract Change 26
requiring ITT to pay $135,000.00 to NiMo "in consideration
of full and final settlement of charges levied against
Contractor [ITT] for tool loss and alleged defective or
deficient work occurring through 7:59 a.m. EST December
21, 1981...." Contract Change 26, Article VI at ^ 5 ("the
settlement clause") (Plaintiffs' Exhs., Vol. I at 56). Insofar
as future disputes over liability for defective work were
concerned, Contract Change 26 provided that ITT would be
reimbursed for all costs of rework:

If at any time before final completion and acceptance
of the work, the Engineers shall certify to the Purchaser
that any part of the work is found to be deficient or in
any way fails to conform to the specifications, plans and
drawings, then the Engineer is hereby expressly authorized

and empowered to reject such defective or deficient work
and to require the Contractor to redo and make good all
such defective or deficient work at no cost to the Purchaser;
provided, however, that such defective work occurs as a
result of gross negligence, willful misconduct or willful failure
of Contractor's [ITT] supervisory employees to follow the
directions of the Purchaser and/or Engineer. If, however, the
Contractor [ITT] is required to redo or make good deficient
or defective work ybr any other reason, the Contractor [ITT]
shall re-perform this work and will be reimbursed for costs
incurred therefor, without additional fee.

*4 Contract Change 26, Article XVI at D 3(10) (emphasis
added) (Plaintiffs' Exhs., Vol. I at 76-77)). ITT's second
summary judgment motion on liability is premised upon this
apparent limitation of liability.

Finally, in conjunction with Contract Change 26, ITT
executed an "Intennediate Corporation Release," which
provided in relevant part:

[I]TT ..., for good and valuable consideration, as detennined
through negotiations stipulated in Change Order No 26 to
Contract No. PC-NMP2-P301 C and all amendments thereto,
agrees that, except for amounts retained under Contract No.
PC-NMP2-P301C through 7:59 EST A.M., December 21,
1981, in the total amount of $ 1 90,432, said Change represents

full and final settlement of any and all costs, claims, and
outstanding changes and charges whether or not recognized,
claimed and purported, incurred from contract inception
through 7:59 EST, A.M., December 21, 1981.

ITT's Appendix, Vol. II at 268 (emphasis added). No
reciprocal release was ever executed by NiMo. Indeed, ITT's
efforts to obtain a mutual release in connection with this

Contract Change were rebuffed by NiMo. According to
NiMo's Manager of Contract Administration at the time,
NiMo informed ITT that it would not execute a mutual release

because it had a policy of not granting such releases to
contractors. Affidavit of James T. Niezabytowski (Febmary
21, 1991) at D 5 (Plaintiffs' Exhs., Vol. II thereto at 248).
Furthermore, NiMo's Manager of Contract Administration
did not think a mutual release was justified because the only
claim being settled was ITT's fee claim against NiMo and not
any outstanding claims which NiMo might have had against
ITT. Id.

C. Contract Change 32
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Out of a growing concern over the "major change in scope
in terms of size and speed" on the project, in approximately
March, 1984, ITT began asserting that it was entitled to an
increase in compensation. ITT's Appendix, Vol. Ill at 614.
At the same time, ITT also expressed concern over various
"backcharges" NiMo apparently unilaterally deducted from
ITT invoices. More than one year later, on May 28, 1985,
NiMo and ITT executed Contract Change 32.

From ITT's standpoint, by acquiescing in that Contract
Change, it relinquished a claim for $9.6 million—the fee
to which ITT believed it was entitled as of March, 1985.
In exchange for relinquishing that fee, according to ITT, it
received the following. First, contract P301C was changed
from a "base fee" contract to a $14.6 million dollar "fixed
fee," representing ITT's total entitlement on a base cost
of $309,450,000.00. See Contract Change 32 at ^ IV(1)
(ITT's Appendix, Vol. Ill at 783). Notably, that fee was "not
subject to adjustment for any reason," except as specifically
provided by Contract Change 32. Id. at I III (ITT's Appendix,
Vol. Ill at 782). Second, Contract Change 32 provided, that
"the total value of all fees earned ... through April 12,
1985, which amount reflects consideration for the value of
the work accomplished ...is agreed and established at ...
$12,207,704.36." Id. at 1 IV(2)(a) (ITT's Appendix, Vol.
Ill at 783). With respect to ITT's fee, that Change also
explicitly stated that the "remaining amount of fixed fee
payable to the Contractor [ITT] is ... agreed and established
at... $2,392,295.64." Id. at ^ IV(2)(b) (ITT's Appendix, Vol.
Ill at 783). The penultimate paragraph of Contract Change 32
clearly stated:

*5 The compensation stipulated for performance of this
change represents total and complete compensation for such
performance including costs associated with the impact, if
any, on the unchanged work.

Id. at 7 (emphasis added) (ITT's Appendix, Vol. Ill at 788).

As it did with Contract Change 26, as part of Contract Change
32, ITT executed an "Intermediate Corporation Release"
which stated:

[I]TT ..., for good and valuable consideration, as detennined
through negotiations stipulated in Change Order No. 32 to
Contract No. NMP2-PC-P301C and all amendments thereto,
agrees that said Change Order represents full and final
settlement of any and all extra costs, claims, and outstanding
changes and charges whether or not recognized, claimed

or purported, incurred from contract inception through
May 8, 1985. In consideration of Change Order No. 32,
this release hereby remises, releases and forever discharges
Niagara Mohawk Power Corporation and Stone & Webster
Engineering Corporation, Agent, from all claims, demands
and rights thereto arising in connection with work performed
or any contractual, statutory or common law basis pursuant
to said Contract for Nine Mile Point Nuclear Power Station

... through said date.

ITT's Appendix, Vol. Ill at 789 (emphasis added). Once again,
no reciprocal release was executed by NiMo. From ITT's
standpoint, the effect of this Contract Change was to settle
all other claims (those not settled by Contract Change 26),
including those set forth in the amended complaint.

D. Contract Change 34
Contract Change 34 was the final contract change to contract
P301C. It established a final cost of $296,785,801.24 for all
work performed by ITT under the contract; and it set the
total fee at $14,600,000.00. Contract Change 34 at 1 (ITT's
Appendix, Vol. Ill at 852). In comparison to contract P301C
and Contract Changes 26 and 32, Contract Change 34 is
a short document (only two pages), over which there was
evidently little negotiation or dispute.

As with the prior contract changes, ITT executed a release to
accompany Contract Change 34. That release, while varying
some from those executed in connection with Contract

Changes 26 and 32, still had the common feature of, at
least by its terms, releasing only NiMo, and not ITT, from
claims arising out of contract P310C. See "For Corporate
Release" (ITT's Appendix, Vol. Ill at 854). Again, NiMo did
not execute a reciprocal release.

ITT contends that summary judgment should be granted on its
first motion based upon any one of four affirmative defenses:
(1) accord and satisfaction; (2) estoppel; (3) release; and (4)

waiver. NiMo takes the position that summary judgment
is appropriate, but in favor of plaintiffs, dismissing each of
those affirmative defenses as a matter of law. Alternatively,
NiMo declares that the record is replete with genuine issues
of material fact, rendering entirely improper ITT's motion for
summary judgment on the afEinnative defenses.

DISCUSSION
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*6 There is little upon which these parties agree. There is one
small but important undisputed point, however, and that is the
applicable law. In this diversity action New York law applies,
Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed.
1188 (\93«);PSI Metals, Inc. v. Firemen's Ins. Co.. 839 F.2d
42, 43^4 (2d Cir. 1 988); and the parties realize that. Niagara
Mohawk Power Corp. v. Stone & Webster Engineering Corp.,
725 F.Supp. 656, 659 (N.D.N.Y.1989) ^NiMoI "); see also
Transcript of December 31, 1988 Hearing ("Tr. I") at 5.
Moreover, any doubt here as to the applicability of New
York law is removed by the parties' choice of law clause,
unequivocally stating that contract P301C should "take effect
and ...be constmed in accordance with the laws of the State

of New York." Contract P301C, Supplementary Conditions
at 10, K 22 (Plaintiffs' Exhs., Vol. I at 20). 5'ee 5anA- of
America Nat. Trust & Sav. Assn. v. Envases Venezolanos,

S.A., 740 F.Supp. 260, 264-65 (S.D.N.Y.), affd sub nom.
without pub. opinion, First Nat'l Bank of Maryland v. Envases
Venezolanos, 923 F.2d 843 (2d Cir. 1990).

There is one other minor point upon which the parties are
now in agreement. In light ofNiMo's concession that it is not
seeking damages from ITT on account of "costs associated
with investigative and corrective action taken in response to
falsification of weld radiographic film committed by two ITT

employees," 8 NiMo does not appear to be contesting that part
ofITT's motion seeking summary judgment on the enhanced
radiograph claim. Thus, insofar as the amended complaint
can be read as seeking damages based upon the radiograph
falsification incident, summary judgment is granted in favor
ofITT on such claim.

By now the legal standards for granting summary judgment in
this Circuit are well settled and familiar to all. Some of those

principles are worth repeating though, particularly as they
relate to confa-act actions. Such a review is also useful where,

as here, those principles have a tendency to become somewhat
obscured by the necessarily zealous legal representation by
counsel.

Summary judgment is an extraordinary remedy available only
when it is clear that no genuine issue of material fact remains
to be resolved at trial and that the movant is entitled to

judgment as a matter of law. See Fed.R.Civ.P. 56(c). The
initial burden of demonstrating the absence of a genuine issue
of material fact is on the moving party. Adickes v. S.H. Kress
and Co., 398 U.S. 144, 157,90 S.Ct.1598,1608, 26 L.Ed.2d
142 (1970). That burden may be discharged if the movant
demonstrates to the court that there is an absence of evidence

to support the non-moving party's case on which that party
would have the burden of proof at trial. Celotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,2553,91 L.Ed.2d
265 (1986). In deciding whether the moving party has met this
burden, all ambiguities must be resolved against the movant.
Lopezv. S.B. Thomas, Inc., 831 F.2d 1184, 1187 (2dCir.l987)
(citing United States v. Diebold, Inc., 369 U.S. 654, 655, 82
S.Ct. 993, 994, 8 L.Ed.2d 176 (1962)).

*7 The burden then shifts to the non-moving party to
come forward with "specific facts showing that there is a
genuine issue for trial." Fed.R.Civ.P. 56(e). That burden is not
met where the non-movant simply shows that there is some
"metaphysical doubt as to the material facts." Matsushita
Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574,
586, 106 S.Ct. 1348, 1355-56, 89 L.Ed.2d 538 (1986). To
avoid summary judgment then, enough evidence must favor
the non-moving party's case such that a jury could return a
verdict in its favor. See Anderson v. Liberty Lobby, Inc., 477
U.S.242,248,106 S.Ct. 2505, 2509, 91 L.Ed.2d 202 (1986)
(interpreting the "genuineness" requirement).

((.

In Seiden Associates, Inc. v. ANC Holdings, Inc.. No.91-7770
(2d Cir. March 23, 1992), the Second Circuit just recently
reiterated several well known rules of contract constmction,
and the effect of such mles upon a summary judgment motion:

In reviewing a written contract, a trial court's primary
objective is to give effect to the intent of the parties as revealed
by the language they chose to use.... When the question
is a contract's proper constmction, summary judgment may
be granted when its words convey a definite and precise
meaning absent any ambiguity..... Where the language used
is susceptible to differing interpretations, each of which may
be said to be as reasonable as another, and there is relevant
extrinsic evidence of the parties' actual intent, the meaning
of the words become an issue of fact and summary judgment
is inappropriate, ..., since it is only when there is no genuine
issue as to any material fact that the moving party is entitled
to judgment as a matter of law.....

Id., slip op. at 2452-53 (citations omitted).9 Stated more
succinctly, the Second Circuit has held that where the issue to
be decided concerns the parties' interpretation of a contract,
" 'summary judgment is perforce improper unless the terms
of the agreement are 'wholly unambiguous, ' and no material
facts are in dispute." Leberman v. John Blair & Co., 880 F.2d
1555, 1559 (2d Cir. 1989) (emphasis added) (citing Wards
Co. v. Stamford Ridgeway Associates, 761 F.2d 117, 120 (2d
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Cir. 1985) (quoting in turn Heyman v. Commerce & Industry

Insurance Co., 524 F.2d 1317, 1320 (2d Cir.1975)).10
Therefore, "where one party opposes summary judgment by
propounding a reasonable interpretation of a disputed matter,
it may be sufficient to defeat the motion." Schering, 712 F.2d
at 10. Finally, if there is conflicting evidence regarding the
parties' intent, the court may only identify the issues at the
summary judgment stage, not resolve them. Id. at 9-10.

To prevail on a motion for summary judgment on a breach of
contract cause of action, a movant faces difficult although not
insurmountable hurdles. Nonetheless, the summary judgment
mechanism is a valuable litigation tool, and not a "disfavored
procedural shortcut,...." Celotex, 477 U.S. at 327,106 S.Ct.
at 2555. As the Supreme Court reminded lower courts in
Celotex:

*8 Rule 56 must be constmed with due regard not only for
the rights of persons asserting clauns and defenses that are
adequately based in fact to have those claims and defenses
tried to a jury, but also for the rights of persons opposing such
claims and defenses to demonstrate in the manner provided
by the Rule, prior to trial, that the claims and defenses have
no factual basis.

Id. Consistent with that view of Rule 56, in a case decided
prior to Celotex, the Second Circuit cautioned district courts
that "[jjustice requires careful consideration of the entire
posture of the case so the 'drastic device' of summary
judgment, .., is not precipitously imposed." Schering, 712
F.2d at 6 (quoting Heyman, 524 F.2d at 1320). To avoid
"precipitously" granting summary judgment, the court has
reviewed the seemingly endless record on these motions, and
has carefully considered the parties' extensive memoranda of
law, all the while keeping in mind the foregoing standards
governing summary judgment.

I. BREA CH of CONTRA CT

A. Accord and Satisfaction
The first affirmative defense offered by ITT as a possible basis
for summary judgment is that of accord and satisfaction. The
Second Circuit has defined that defense as follows:

Accord and satisfaction is a legal rule of repose. Available
as a defense in appropriate circumstances, its policy is to bar
further litigation if the parties agreed to satisfy all existing
claims by means of a substituted perfonnance.

Geisco, Inc. v. Honeywell, Inc., 682 F.2d 54, 57 (2nd
Cir. 1982). The Court in Geisco then outlined and discussed
the elements of accord and satisfaction:

To establish the defense, 'the Court must find (i) the parties
agreed that the transactions in question were to constitute an
accord and satisfaction, and (ii) the performance rendered by
defendant was sufficient consideration for a discharge.' ...
The requisite agreement is not foreclosed by the plaintiffs
unexpressed, subjective understanding; agreement in law
arises if 'what was done by the defendant ..; made it
unreasonable for plaintiff not to understand" that defendant's
performance 'was offered to him as full satisfaction of
any claim he might have' against defendant ... As to the
sufficiency of the consideration, an accord and satisfaction is
supported if 'the payments tendered by the (defendant) were
in excess of any amount then owing to plaintiff,' ... Where
these factors appear, plaintiff may not accept the defendant's
substituted performance and then sue on his original claims.

Id. at 57 (citations omitted) (emphasis in original). In other
words, "[i]n appropriate instances, the acceptance by one
party of benefits offered in settlement by the other will give
rise to an inference that the differences have been settled

by the proffered agreement." Pepper's Steel & Alloys, Inc.
v. Lissner Minerals & Metals, Inc., 494 F.Supp. 487, 496-
97 (S.D.N.Y.1979) (citation omitted). Determining whether
there was a meeting of the minds necessary to create an accord
"requires the court to examine the circumstances surrounding
the putative contract, including the parties' expressions of
intent." Id. at 497 (citations omitted). It thus stands to reason

that, as ITT admits, "[w]hether there is an accord and
satisfaction ordinarily involves a pure question of intention,
which is, as a mle, a question of fact." Moers v. Moers, 229
N.Y. 294, 300 (1920) (citation omitted). Of course, "[ijfthe
evidence directly or through reasonable inference creates no
conflict concerning the intention it is a question of law." Id.

*9 ITT claims that the evidence is not in conflict here,
and so the court can find as a matter of law that the parties
intended Contract Changes 26 and 32 to be "settlements;"
and as such, those Contract Changes constitute an accord
and satisfaction which operates to bar NiMo's pending claims
against ITT. Even though the conventional wisdom is that
summary judgment is seldom appropriate on an intent issue,
ITT strongly urges that summary judgment be granted in its
favor on this defense. Regardless of the inherently factual
nature of an intent inquiry, ITT argues that it had reason to
believe that Contract Changes 26 and 32 worked an accord
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and satisfaction of NiMo's pending claims because "[t]he
language of the Contract Changes and the undisputed facts
concerning the circumstances of their negotiation would have
led any reasonable person to understand that a settlement of
both parties' claims had been reached." ITT's Memorandum at
48 (emphasis in original). NiMo responds that those contract
changes were merely "modifications" of the parties' ongoing
contractual relationship,...." Plaintiffs' Memorandum at 59.
According to NiMo, the purpose of those Contract Changes
was to "change payment terms for future performance, not
to discharge ITT from liability for all past substandard
perfonnance." Id. (emphasis added).

Whether, as ITT contends, there was a complete accord and
satisfaction by Contract Changes 26 and 32, or, whether,
as NiMo contends, those Contract Changes were simply
modifications cannot be decided as a matter of law on these

motions. Obviously, to ascertain whether the parties reached
an accord necessitates an inquiry into the parties' intent. To
discern the parties' intent, the court must first look to Contract
Changes 26 and 32.

At first glance it appears, as NiMo maintains, that those
documents are unambiguous. Closer examination reveals,
however, that when read as a whole, Contract Changes 26
and 32 are susceptible of at least two fairly reasonable
meanings, insofar as whether the parties intended to effect
an accord and satisfaction by executing those documents and
accompanying releases. In particular, when the settlement
clause of Contract Change 26 is read in conjunction with the
release accompanying that Change, and with the provision
setting ITT's fee at $2,449,745.00, it is reasonable to infer
that ITT thought it had at least settled some, if not all, of
the claims which are the subject of this litigation. That is
the meaning which ITT attributes to Contract Change 26.
It is equally plausible, however, to read Contract Changes
26 and 32, as does NiMo, as a very limited release, having
little, if any, bearing on the claims herein. That interpretation
is supported by the settlement clause of Contract Change

26.12 Therefore, the court cannot say that the relevant
documents are wholly unambiguous on the issue of accord
and satisfaction. Consequently, because the parties' intent
as to accord and satisfaction cannot readily be ascertained
from the documentary evidence, extrinsic evidence should be
considered.

*10 Even a cursory examination of the extrinsic evidence
offered on these motions readily shows that there is a
conflict as to what the parties intended when they entered

into Contract Changes 26 and 32. To illustrate, with respect
to Contract Change 26, relying in large part upon the
deposition testimony of two key players in the negotiations
of that Contract Change (Louis Stoltenberg, SWEC's contract
administrator, chief negotiator and draftsperson for Contract
Change 26, and Lee Foster Henry, ITT's chief negotiator on
Contract Change 26), ITT argues that Contract Change 26
settled all claims existing as of December, 1981. Messrs.
Stoltenberg and Henry essentially so testified. See Deposition
of Louis H. Stoltenberg (September 27, 1990) (ITT's
Appendix, Vol. IV at 1158); Deposition of Lee Henry Foster
(July 17, 1990) at 81-82 (ITT's Appendix, Vol. IV at 1016-
17).

Not only does NiMo offer a widely varying interpretation
of Contract Change 26 based on the language thereof, but it
relies upon the deposition of James Niezabytowski, Manager
of Contract Administration during the relevant time frame and
one of the chief negotiators of Contract Change 26, whose
testimony directly controverts that of Messrs. Stoltenberg
and Henry. Mr. Niezabytowski testified that the settlement
clause was limited; it was meant to confine the settlement
to identified tool losses and formally processed back charges
for defective or deficient work. Deposition Testimony of
James T. Niezabytowski (July 12, 1990) at 228-32 (Plaintiffs'
Exhs., Vol. Ill at 523-27). That testimony is corroborated
by the affidavit of Dominick T. Scafidi, a Senior Contract
Administrator for NiMo, who avers:

The only performance deficiencies addressed in Contract
Change 26 were those performance deficiencies previously
identified by SWEC and fonnally processed as 'back
charges.' Niagara Mohawk and ITT did reach an agreement
on the total amount ITT was to pay with respect to these
specific back charges.

Affidavit ofDominick T. Scafidi (February 20,1991)at 110
(Plaintiffs' Exhs., Vol. II at 238).

The parties also offer divergent views as to what was intended
by Contract Change 32. According to ITT, that claim settled
all claims currently pending in this action, other than those
already settled by Contract Change 26. ITT maintains that
because in Contract Change 32 it agreed to a $14.6 million

fixed fee "not subject to adjustment for any reason,"
"[p]ermitting Niagara Mohawk to pursue this claim would
permit it to attempt to take back from Grinnell [ITT] the very
consideration for which Grinnell [ITT] agreed to settle its fee
claim." ITT's Memorandum at 53.
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ITT portrays the events leading up to Contract Change
32 as a series of negotiations extending over nearly a
year, due to the mutual dissatisfaction of both parties over
their respective obligations under contract P3 QIC. Calling
ITT's view "grossly inaccurate," NiMo implies that ITT is
conveniently overlooking the fact that during that same time,
ITT was asserting "everescalating claims against the project."
Plaintiffs' Memorandum at 41. Against that background,
NiMo contends that any claims which it had against ITT
were simply not part of the negotiations for Contract Change
32, explaining that "[t]he project decided not to perform
an assessment of ITT's performance deficiencies at the time
of Contract Change 32, because it would drain too many
resources from the project and disrupt the work." Deposition
of Gary C. Hoyt at 194-96, 210-11, and 367-69 (August 28
and 29, 1990) (Plaintiffs' Exhs., Vol. Ill at 575-77, 579-80,
and 666-68).

* 11 That conflicting evidence as to what was meant by
Contract Changes 26 and 32 makes summary judgment

"perforce improper" 1-T. At this stage of the litigation, the
court cannot hold as a matter of law that those Contract

Changes constitute an accord and satisfaction. Nor can
the court hold (as NiMo urges) that as a matter of law
Contract Changes 26 and 32 do not constitute an accord
and satisfaction. Moreover, even assuming arguendo that the
court could somehow determine at this juncture that an accord
and satisfaction had been reached, the scope of such an accord
cannot be resolved as a matter of law. Thus, due to the

existence of genuine issues of material fact as to whether the
parties intended Contract Changes 26 and 32 to operate as an
accord and satisfaction; and, if so, the scope of such accord,
summary judgment must be denied on that defense—both as
to ITT and as to NiMo.

B. Release

Another affirmative defense advanced by ITT is that of
release, or, more appropriately, implied release. Specifically,
ITT asserts that NiMo's "acceptance of a release [from
ITT] without an express reservation of rights bars all claims

inconsistent with the claims released by" ITT. l~l Based upon
the express language of the alterations and amendments

clause in P301C, it is NiMo's position that any releases
or waivers thereunder must be in writing and narrowly
construed. Thus, NiMo asserts that because the only releases
here were unilateral releases executed by ITT discharging
NiMo, and not the other way around (that is, NiMo did

not execute any reciprocal releases discharging ITT), those
releases cannot operate as a bar to this action.

ITT's implied release argument is derived solely from law
outside this jurisdiction. See ITT's Memorandum at 62-66.
In reliance upon that case law, ITT asks this court to apply
a legal presumption that because it executed a unilateral
release in favor of NiMo, the court should find, as a matter
of law, a reciprocal release in favor of ITT. The court will
not invoke such a presumption. Indeed, to do so would be
in direct contravention of New York law which requires
"an 'explicit, unequivocal statement of a present promise to
release defendant from liability.' " Bank of America Nat. Trust
& Sav. Asso. v. Gillaizeau, 766 F.2d 709, 713 (2d Cir.1985)
(quoting Carpenter v. Machold. 86 A.D.2d 727, 727, 447
N.Y.S.2d 46, 47 (3rd Dep't 1982)).17 The court will not
disregard that settled law and will adhere to the traditional
mles governing releases, as articulated by New York courts.

Contract principles apply to the interpretation of releases.
Id. at 715 (citations omitted). "The scope and meaning of a
release will be detennined by the manifested intent of the
parties—in Corbin's words, 'by the process of interpretation,
just as in the case ofdetennining the meaning of an executory
contract.' " In re Thomson McKinnon Secur. Inc., 132 B.R.

9, 13 (Bankr.S.D.N.Y.1991) (quoting Gordon v. Vincent
Youmans, Inc., 358 F.2d 261, 263 (2d Cir.1965) (quoting
in turn 5A Corbin on Contracts § 1238 at 560 (1964)).ls
An additional rule which is of particular significance here
is that "[i]f ambiguities in the document prevent a firm
conclusion that it is a release, additional evidence may be
considered to resolve the issue." Marvel Entertainment

Group, Inc. v. Young Astronaut Council, 747F.Supp. 945,948
(S.D.N.Y.1990) (citing Gillaizeau, 766 F.2d at 714). Thus,
under those circumstances, "[w]hether a document is a release
is a factual question and therefore extrinsic evidence and oral
testimony may be considered." Id.

*12 Application of those rules to the present case mandates
the conclusion that, as with the accord and satisfaction
defense, there is a factual issue as to intent, rendering
summary judgment wholly improper. Admittedly, when read
in isolation, Contract Changes 26 and 32 appear to be
clear and unambiguous. To effectuate a release thereunder,
a writing is required and NiMo did not do that. When read
together to give effect to each part, however, it is plausible
to constme those documents as meaning that NiMo intended
to release ITT from any liability for the claims which are
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the subject of this suit, even in the absence of a document
executed by NiMo expressly designated as a release.

For instance, the release ITT executed in connection with

Contract Change 32 contains arguably broad language; it is
not limited to particular claims or claims by only certain
psitties. See supra, p. 12 (particularly the highlighted language
thereon). In addition, Contract Change 32 itself describes
the release thereto as having been given "[i]n consideration
of the agreements and understandings between the parties
which form the complete basis of this Contract Change 32...."
ITT's Appendix, Vol. Ill at 788. This apparent ambiguity

prohibits the coiirt from reaching a "firm conclusion"19 that
the parties intended Contract Changes 26 and 32 to operate
as a release barring this lawsuit. Extrinsic evidence on this
issue will thus be pennitted. Moreover, the court cannot
find as a matter of law (as would be necessary to grant
ITT's motion) the requisite "explicit unequivocal statement

of a present promise to release" ^" by NiMo. Thus, ITT's
summary judgment motion on this defense must be denied.
Likewise, the existence of a factual dispute as to intent also
precludes summary judgment on NiMo's cross-motion.

C. Waiver

ITT makes two waiver arguments. The first is a general
waiver argument that by agreeing to an "equitable fee

arrangement"21 in Contract Changes 26 and 32, NiMo
waived any rights it may have had to pursue the pending
claims against ITT in this action. ITT's second waiver
argument is commonly referred to as waiver-by-acceptance
and usually arises in the area of constmction contracts. In
particular, according to ITT, when NiMo executed Contract
Change 34 —the final Contract Change; accepted ITT's work
without reservation or qualification; released all the retainage;
paid all monies due ITT and requested and received ITT's
release, NiMo accepted ITT's work. By that purported
acceptance, ITT contends that NiMo waived the right to

recover for patent, as opposed to latent, defects.22

ITT's perfunctory treatment of the general waiver argument
makes it practically impossible for the court to respond in any
meaningful way. See ITT's Memorandum at 68.So the court is
forced to resort to the settled rule that because "[i]t is often not
clear that a party has waived its legal right(s), the waiver issue
frequently involves questions of fact, and cannot be decided
on a summary judgment motion." Topps Chewing Gum, Inc.
v. Imperial Toy Corp., 686 F.Supp. 402, 408 (E.D.N.Y.1988)
(citing Alsens A.P.C. Works v. Degnon Cont. Co., Ill N.Y.

34, 37 (1917)), aff d without pub. opinion, 895 F.2d 1410 (2d
Cir. 1989). Contrary to what ITT thinks, this is not a situation
such as that presented in Topps where the court found a waiver
as a matter of law. Unlike Topps, in the present case there is

an "opportunity for a reasonable inference" to be drawn
that NiMo did not waive its right to sue. Thus, the court must
return to a by now familiar refrain: the existence of a material
issue of fact precludes granting summary judgment in favor
of either party on a general waiver theory.

*13 ITT fares no better with its waiver-by-acceptance
argument. Application of Ae waiver-by-acceptance doctrine
to the present case is problematic for several reasons. The
first is that courts have not applied that doctrine in the broad
manner ITT implies. In Philip Zweig & Sons, Inc. v. Tuscarora
Constr. Co., 50 A.D.2d 1069, 376 N.Y.S.2d 761 (1975), for
example, the court differentiated between waiver of the right
to terminate a contract for breach, which may result due to
acceptance of later performance, and the waiver of the right to
recover damages caused by that breach. In so doing the court
repeated the general proposition that, " 'Failure to enforce
the right to terminate the contract promptly constitutes to that
extent a waiver of the default, but we have repeatedly held
that it constituted no waiver of the claim for damages.' " Id.
at 1069, 376 N.Y.S.2d at 762-63 (quoting General Supply
& Constr. Co. v. Goelet, 241 N.Y. 28, 36 (1925) and citing
Deeves & Son v. Manhattan Life Ins. Co., 195 N.Y. 324,330
(1909)). See also Parkev. Franco-American TradingCo., 120
N.Y. 51, 56-57 (1890) (holding, inter alia, that "defective
perfomiance [may] be waived, subject to the right of the
party damnified to recover or recoup damages for the loss he
has sustained by reason of it"). As a result, even if waiver-
by-acceptance is appropriate here, such waiver is potentially
more limited than ITT would have this court believe.

Application of the waiver-by-acceptance mle is also
questionable because of an obvious factual distinction
between the cases in which it has been discussed and

this case. In those cases, the plaintiffs were seeking to

recover for physically defective work, ^ not, as NiMo, for
excessive costs incurred as a result ofITT's alleged failure to
properly and efficiently manage the piping work at NMP2,
and for its alleged failure to develop and monitor adequate
quality assurance programs. See Plaintiffs' Memorandum at
67. Third, even assuming for the sake of argument that
the waiver-by-acceptance doctrine should be invoked in the
present case, it would be premature for the court to do so today
because the court cannot find as a matter of law an intent to

waive by NiMo.
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Competing inferences may be drawn from the present record
on the waiver issue. NiMo reasons that the inference of

waiver-by acceptance which ITT urges this court to find as
a matter of law is impennissible in light of the "Release
of Retainage" provision contained in Contract Change 26.
That provision specifies, "Final payment, ..., shall not relieve
the Contractor [ITT] from responsibility under the Contract
and guarantee." Contract Change 26, Article XI(3) (Plaintiffs'
Exhs., Vol. I at 67). ITT responds that that "language merely
memorializes the mle that liability for latent defects survives
final payment,..." ITT's Memorandum at 73, n. 30. Any other
interpretation of the release of retainage provision would, in
the opinion of ITT, "lead to absurd results." Id. As NiMo
mentions, however, that restrictive reading of the release
of retainage provision "is at odds with the plain meaning
of... [that] provision." Plaintiffs' Memorandum at 68. Hence,
another ambiguity.

*14 Moreover, the release ofretainage provision does not, as
NiMo states, "[d]ispose[ ] once and for all of any contention
that final payment by NMPC could be construed to bar
any claims that it might have against ITT for breach of
the contract." Plaintiffs' Memorandum at 47^8. But, the
existence of that provision is highly relevant to the parties'
intent with respect to waiver—a factual issue, resolution
of which must await trial. Accord In re Family Showtime
Theatres, Inc., 67 B.R. 542, 550 (Bankr.E.D.N.Y.1986) affd,
72 B.R. 38 (Bankr.E.D.N.Y.), aff d without pub. opinion, 819
F.2d 1130 (2d Cir. 1987) (citing In re Delta Hotel of Syracuse,
10 B.R. 585, 597 (Bankr.N.D.N.Y.1981)) ("Waiver is matter
of intent which depends on the factual circiunstances of each
particular case."). In light of the foregoing, neither ITT nor
NiMo is entitled to summary judgment insofar as waiver-by-
acceptance is concerned.

D. Estoppel
Resorting to vague notions of fairness, ITT contends that
NiMo should be equitably estopped from pursuing its claims
in this lawsuit against ITT. More specifically ITT states,
"Niagara Mohawk's settlement ofGrinnell's [ITT's] fee claim
and the 'taking of a release may be regarded as an express
or implied admission' that any problems with Grinnell's
[ITT's] performance were, as Grinnell [ITT] claimed, either
the plaintiffs' [NiMo's] fault or caused by events beyond
Grinnell's [ITT's] control." ITT's Memorandum at 67 (quoting
Lugena v. Hanna, 420 S.W.2d 335, 341 (Mo.1967)).
ITT argues, although not wholeheartedly, that "[sjuch an
admission now estops the plaintiffs from claiming it was

Grinnell's [ITT's] wrongful conduct which was responsible
for its allegedly inefficient performance." Id. at 67-68. This
estoppel argument, while somewhat novel, is not persuasive.
At this point, the court will not find such a purported
admission.

More important is that ITT has not met its burden of proof
with respect to this defense. The New York Court of Appeals
has explained that "[t]he doctrine of equitable estoppel 'is
imposed by law in the interest of fairness to prevent the
enforcement of rights which would work fraud or injustice
upon the person against whom enforcement is sought and
who, in justifiable reliance upon the opposing party's words
or conduct has been misled into acting upon the belief that
such enforcement would not be sought.' " Walther v. Bank
of New York, 772 F.Supp. 754, 768 (S.D.N.Y.1991) (quoting
Nassau Trust Co. v. Montrose Concrete Products Corp., 56
N.Y.2d 175, 184, 451 N.Y.S.2d 663, 667 (1982)). ITT has
pointed to no evidence of "misleading" words or conduct by
NiMo. Thus, because ITT has not met its burden of proof
as to the estoppel defense, summary judgment will not be
granted in its favor on this issue. However, because NiMo did
not expressly address estoppel in its cross-motion, summary
judgment striking that defense will not be granted in NiMo's
favor either. The parties should be aware, though, that the
court has serious reservations, at least on the current state of

the record, as to the viability of the estoppel defense.

E. Contractual Limitation for Gross Negligence
*15 ITT's second motion for summary judgment on liability,

is grounded on § 10 of Contract Change 26. ITT claims that
that provision limits its potential liability to acts of gross

negligence or willful misconduct. " ITT further claims that
the work for which NiMo is seeking recovery was not done
in a grossly negligent manner, and thus summary judgment is
warranted. NiMo counters that irrespective of the exclusion
in § 10, article foiir of contract PSOlC's supplementary
conditions gave NiMo the right to seek damages in the event
of a breach, and nothing has happened subsequent to the
execution of that contract altering or constraining that right
in any way. Moreover, even if the gross negligence standard
of article 10 applies here, NiMo argues that there are genuine
issues of material fact precluding summary judgment.

Here again the issue is one of contract construction—what
is meant by § 10 of Contract Change 26. Section 10 is
susceptible of more than one fairly reasonable interpretation,
neither of which " 'strain[s] the contract language beyond
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its reasonable and ordinary meaning." Seiden Associates,
supra, slip op. at 2453 (quoting Bethlehem Steel Co. v.
Turner Constr. Co., 2 N.Y.2d 456, 459 (1957)). The first
possible meaning is that ascribed to § 10 by ITT; that
is that the parties intended that ITT "not be responsible
for the cost of redoing or repairing defective or deficient
work unless that work was caused by gross negligence or
willful misconduct...." Memorandum (Liability Issues) in
Support of the ITT Defendants' Second Motion for Summary
Judgment ("ITT's Damages Memorandum") at 18. According
to NiMo, such an interpretation would impermissibly render
other contract provisions uiireasonable or of no effect. See
Plaintiffs' Memorandum Opposing ITT's Second Motion for
Summary Judgment (Liability Issues) ("Plaintiffs' Liability
Memorandum") at 31 (and discussion therein).

It is a close call, but after careful consideration of the
memoranda of law, the applicable case law, the relevant
portions of the record and the Transcript of the January
3, 1992 hearing ("Tr. II"), the court is left with the
distinct impression that there is an ambiguity. Section 10
is sufFiciently unclear to warrant consideration of parole
evidence. And, at the risk of sounding repetitive, when the
parole evidence is surveyed here, there is no doubt that
genuine issues of material fact remain. There is a serious
factual dispute as to what the parties intended by § 10 of
Contract Change 26. NiMo's president during the relevant
time frame testified as follows at his deposition:

Q. And the resolution [of the parties' dispute over Grinnell's
liability for defective or deficient work] was that unless it was
gross negligence, willful misconduct or failure to follow the
engineer's specific instructions by a management person at
ITT, then ITT couldn't be backcharged?

A. That is as you—what you just described is iu this document
that I just reviewed?

*16 Q. And your understanding?

A. Yes.

Deposition Testimony of William J. Donlon at 82 (June 19,
1991) (ITT's Appendix, Vol. VII at 1896). Mr. Donlon's
testimony is compatible with that of Ronald Wagner, SWEC's
construction manager who attended the negotiating sessions
for Contract Change. Mr. Wagner emphatically testified: "Let
me say for the record one more time, for errors in work of
a normal event, human fallibility, without any semblance of

any evidence that there was fraud or malintent, I thought those
types ofbackcharges were frivolous." Deposition Testimony
of Ronald Wagner at 677 (June 24, 1991) (ITT's Appendix,
Vol. VII at 2129). Conversely, NiMo has come forth with

documentary evidence, and deposition testimony tending to
show that the purpose of article 10 was not to limit NiMo's
right to seek damages from ITT in an action such as the
present one. See Plaintiffs' Liability Memorandum at 8-
14, and 33 (outlining relevant proof). On the basis of that
contradictory evidence, the coiirt must deny ITT's second
motion for summary judgment to the extent that it is seeking
dismissal premised on the theory that §10 of Contract Change
26 is a bar to this action.

The parties are forewarned that even if it is ultimately decided
that the gross negligence standard of § 10 applies, then, in all
probability, there will be an additional factual detemiination
for the jury—whether ITT's conduct was grossly negligent.
Food Pageant, Inc. v. Consolidated Edison Co., 54 N.Y.2d
167, 173, 445 N.Y.S.2d 60, 62 (1981) ("Where the inquiry
is to the existence or nonexistence of gross negligence,...,...
the question ... remains a matter for jury detennination.").
A critical part of that determination will be whether, as ITT
has labeled it, NiMo's "aggregate" theory of gross negligence
will suffice to establish gross negligence in the minds of
the jury. Apparently NiMo is not claiming that any specific
items or categories of work by ITT were grossly negligent,
but rather that ITT's work on the project as a whole was
grossly negligent. ITT strongly argues that NiMo should not
be allowed to proceed on that theory because inherent in such
theory is that ITT's conduct did not rise to the level of gross
negligence. While the aggregate theory of gross negligence
propounded by NiMo undoubtedly makes NiMo's burden of
proof more difficult, that does not necessarily mean, as a
matter of law, that NiMo cannot succeed on such theory.
Providing the issue of gross negligence gets that far, it will be
up to the jury to give such weight to NiMo's evidence on the
issue of gross negligence as it deems appropriate.

What should be abundantly clear by now is that summary
judgment is not proper insofar as liability is concerned (with
the one inconsequential exception of the enhanced radiograph
claim), because at the heart of each of ITT's defenses is the
issue of intent—a factual issue in all but the most unusual

of cases. That is not to say, however, that the court does not
find quite convincing ITT's version of events on these motions
(as well might a jury). The court's task at this stage of the
proceedings is not to resolve factual disputes, however, but

only to identify them.26 As set forth above, a number of
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triable issues exist as to the interpretation of Contract P301C
and the relevant supplemental documents. Consequently,
insofar as the first set of motions is concerned, ITT's motion
for summary judgment on the enhanced radiograph claim is
granted. ITT's motion is in all other respects denied. NiMo's
cross-motion is denied in all respects as well.

II. Negligence Claim
* 17 In addition to the contract based cause of action, NiMo

is seeking to recover on negligence and gross negligence
theories. ITT is also moving for summary judgment on
both of those claims. NiMo's tort claims are not completely
unfamiliar to this court. InNiMoI, supra, 725 F.Supp. 656, this
court considered those claims in the context ofITT's motion to

dismiss pursuant to Fed.R.Civ.P. 12(b)(6). At that time, NiMo
proffered two separate theories of tort liability. NiMo first
maintained that it should be able to recover against ITT on a
claim of negligent perfomiance of a contract. Secondly, NiMo
asserted that ITT could be liable in tort because of a special
relationship of trust and confidence which arose out of, among
other things, NiMo's long standing contractual relationship
with ITT.

For a number of reasons, the court did not agree with NiMo
that New York always recognizes a cause of action for
negligent performance of services under a contract. Id. at
661-66. The court therefore dismissed NiMo's tort claims

to the extent that they were based upon such legal theory,
concluding "the mere fact that the alleged breach involved a
contract that encompassed the perfonnance of services does
not suffice as special additional allegations of wrongdoing
which amount to 'a breach of a duty distinct from, or in
addition to, the breach of a contract.' " Id. at 666 (quoting
North Shore Bottling Co., Inc. v. C. Schmidt and Sons, Inc.,
22 N.Y.2d 171, 179, 292 N.Y.S.2d 86, 92 (1968)).

NiMo's tort claims were allowed to stand, however, insofar as

they were premised upon the second theory of liability—the
existence of a special relationship oftmst and confidence. Id.
at 668-69. Specifically, the court found that the allegations
pertaining to the long-standing contractual relationship
between NiMo and ITT, as well as other allegations, could, if
ultimately proven, perhaps support an independent tort duty
of care. Id. The court reminded the NiMo, though, that to
establish an independent duty of care based on tort law, they
would have a "heavy burden." Id. at 669.

Before considering NiMo's second theory of tort liability,
which is before the court again on these (ITT's second motion

for summary judgment) motions, the court is obliged to
discuss a Second Circuit case, decided just four days after
NiMoI. In William WrigleyJr. Co. v. Waters, 890 F.2d 594 (2d
Cir. 1989), the Second Circuit reaffirmed its view that "[i]t is
well settled under New York law that negligent perfomiance
of a contract may give rise to a claim sounding in tort as well
as one for breach of contract,...." Id. at 602 (citations omitted)
(emphasis added). Although at first glance that statement
appears to be at odds with NiMoI (rejecting NiMo's negligent
performance of a contract claim), closer scrutiny of Wrigley
demonstrates that it and NiMoI are factually distinguishable
in two significant respects. As will be more fully explained
herein, NiMo and Wrigley differ in terms of the basis asserted
for the independent tort duty of care, and with respect to the
nature of the damages sought.

*18 The uncontradicted proof at trial in Wrigley
demonstrated that defendants held themselves out as experts
in trademark law; and in that capacity, they undertook to
protect approximately 3,500 trademarks held worldwide by
Wrigley, the well-known vendor of candy and chewing
gum. For a number of years, defendants were responsible
for renewing Wrigley's numerous trademark registrations.
Then, for economic reasons, Wrigley decided to discontinue
hiring outside trademark agents, and instead decided to
manage its trademarks inhouse. The inhouse trademark agent
hired by Wrigley to replace defendants soon discovered
that defendants had been extremely derelict in to renewing
Wrigley's trademarks. Many trademarks had lapsed, for
example, and others, which were about to lapse, were only
salvaged because of the frantic and costly last minute efforts
of Wrigley's then newly hired inhouse trademark agent. As
a result, Wrigley incurred substantial damages, which it
characterized as "clean-up" costs. Essentially those damages
were the expenses Wrigley incurred in getting the ti'ademark
aspect of its business back in order.

Following a non-jury trial, the district court found that
defendants were liable to Wrigley for both negligent
performance of a contract and for breach of contract. The
damages awarded included a sum for clean-up costs. On
appeal, although a portion of the judgment was reversed,
those particular aspects of the judgment were undisturbed. See
id. at 604.

Emphasizing, as did the district court, that defendants
had held themselves out as experts in trademark law,
the Second Circuit agreed that defendants were liable for

negligent performance of a contract because they breached
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a duty of care which arose out of their expertise. Id. at
602; see also William Wrigley Jr. Co. v. Waters, 1987
WL 123988, 1987 U.S. Dist. LEXIS 13663 at *10-*11
(S.D.N.Y. December 16, 1987). As experts, the Second
Circuit held defendants to a duty of care and "caution proper
to [their] calling.' " Id. (quoting Ultrameres Corp. v. Touche,
Niven & Co., 255 N.Y. 170, 179, (1931) (other citations
omitted)). Referring to the defendants as "specialized service
personnel," the Wrigley Court foimd persuasive "[t]he
uncontradicted testimony establish[ing] that the trademark
registration renewal business necessitates precision, careful
attention and strict adherence to the legal requirements
of niunerous foreign jurisdictions." Id. The Court further
explained:

Running afoul of such standards means risking a defective
or untimely registration which translates into potentially
disastrous consequences. Thus, there is an obligation on
behalf of experts such as defendants to maintain files that are
scrupulously accurate, up to date and complete.

Id. at 602-03.

In contrast, in the present case, NiMo did not expressly allege
that ITT owed an independent duty of care to it based upon
some expertise held by ITT. NiMo's tort claims now, as they
were at the time of NiMoI, are couched strictly in terms of
ordinary negligence and gross negligence, with no specific
mention in the amended complaint as to a duty of care arising
out of ITT's expertise. NiMo seeks only to hold ITT liable
for falling "below the standard of care exercised by piping
contractors" generally. See Amended Complaint at ^ 154
and 157. Now, well into this litigation and nearly two years
after the filing of the amended complaint, NiMo seems to
be implying that ITT should be considered an expert in the
area of nuclear power plant construction (specifically with
respect to the piping therein), based primarily upon ITT's

status as a holder of the "N stamp." ^' Initially that was not the
stated basis for the negligent perfonnance of a contract claim,

and thus not expressly considered by the court in NiMoI.
Furthermore, NiMo did not, and has not, explicitly asserted
that an extra-contractual duty of care arose based upon the
purported expertise ofITT.

*19 The othernotable factual distinction between A^'Afo/and

Wrigley is that in the latter, the damages awarded, particularly
those for clean-up costs, were not contemplated under the
contract. To illustrate, Wrigely was allowed to recover as part
of its damages, under a negligence theory, costs incurred in

connection with organizing all of the case files for which

defendants were responsible. Wrigley, 890 F.2d at 604, n.
4. Whereas in this case, NiMo is seeking damages in its
negligence causes of action which were contemplated under
the contract, as is evidenced by the fact that those damages
are identical to the damages sought in the breach of contract
action. Indeed, in the amended complaint NiMo includes a
separate subsection entitled damages, amended complaint at
TI 13 5; and then incorporates that paragraph by reference in all

three causes of action relating to ITT. See id. at ^ 150,153
and 156.

Interestingly, none of the parties moved for reconsideration

of NiMoI based upon Wrigley or, for that matter, upon any
other ground. However, because Wrigley was decided after
NiMoI, and because arguably Wrigley mandates a different

result than that reached in NiMoI, the court is compelled
to examine the law of the case doctrine and its possible

bearing on the present litigation. 28 The Second Circuit in In
Re PCH Associates, 949 F.2d 585 (2d Cir.1991), explained
that "[u]nder the law of the case doctrine, a decision on an

issue of law made at one stage of a case becomes binding
precedent to be followed in subsequent stages of the same
litigation." Id. at 592 (citing 1B J. Moore, J. Lucas, & T.
Cumer, Moore's Federal Practice ^OA04[l], at 117 (1991)).
This doctrine is discretionary, however, and generally "does
not limit a court's power to reconsider its own decisions prior

to final judgment." Virgin Atlantic Airways, Ltd. v. Nat'l.
Mediation Bd., 956 F.2d 1245, 1255 (2d Cir. 1992) (citations
omitted).

There are three well recognized circumstances which may
justify a court in departing from the law of the case. Those
circumstances are "[1] an intervening change in controlling
law, [2] the availability of new evidence, or [3] the need
to correct a clear error or to prevent manifest injustice.'
Id. (citing 18 C. Wright, A. Miller & E. Cooper, Federal
Practice & Procedure § 4478 at 790). With respect to
the first circumstance, it is not enough that the party
seeking reconsideration could now make a "more persuasive"
argument based upon intervening law. Fogel v. Chestnutt,
668 F.2d 100, 109 (2d Cir.1981), cert. denied, 459 U.S. 828,
103 S.Ct. 65, 74 L.Ed.2d 66 (1982). Rather, "The law of the
case will be disregarded only when the court has 'a clear
conviction of error' with respect to a point of law on which
its previous decision was predicated,...." Id. (quoting Zddnok
v. Glidden, 327 F.2d 944, 953 (2d Cir. 1964) (citing in turn
Johnson v. Cadillac Motor Car Co., 241 F.2d 878, 886 (2d
Cir. 1919)). This court has held that to warrant a change in a

)1
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ttprior decision based upon a change in the law, the change
'must truly be significant and controlling.' " Mlson v. Great
American Industries, Inc., 770F.Supp. 85, 89(N.D.N.Y.1991)
(McCum, C.J.) (quoting Sango v. City of New York, 1989
WESTLAW 86995 (E.D.N.Y.1989) (citing mtamFogel, 668
F.2d at 109)). The Second Circuit has stressed that "mere
doubt" on the part of the court is insufficient to open the point
for full reconsideration. Fogel, 668 F.2dat 109 (quoting White
v. Higgins, 116 F.2d 312, 317 (1st Cir. 1940)).

*20 Courts ordinarily have not defined precisely what
constitutes clearly erroneous or manifest injustice for
reconsideration purposes. At least one court has held though
that reconsideration is not warranted unless the prior decision
is "dead wrong." Parts & Electric Motors, Inc. v. Sterling
Electric, Inc., 866 F.2d 228, 233 (7th Cir.1988), cert. denied,

493 U.S. 847, 110 S.Ct. 141, 107 L.Ed.2d 100 (1989).30
Finally, regardless of what the basis for reconsideration
is, while acknowledging a court's power to revisit its
own decision, the Supreme Court has cautioned that "as
a rule courts should be loathe to do so in the absence

of extraordinary circumstances ...." Christianson v. Colt
Industries Operating Corp., 486 U.S. 800, 817, 108 S.Ct.
2166, 2178, 100 L.Ed.2d 811 (1988) (emphasis added).

With those principles firmly in mind, the court sees no reason
to revisit the issue of whether New York always recognizes
a cause of action for negligent performance under a conti-act.
Assuming arguendo that Wrigley represents a "change" in
the law, the court still is not left with the clear conviction
that it erred in dismissing NiMo's negligent perfonnance
of a contract claim. Given the previously discussed factual
distinctions between NiMoI and Wrigley, the court does not
believe that Wrigley is controlling here. And while, based
upon Wrigley, perhaps NiMo could make a more persuasive
argument as to the viability of a negligent performance of
a contract claim, that simply is not enough. Nor, even after
Wrigley, does the court believe that its NiMoI decision is

"dead wrong."31 Thus, the court will stand by its prior
holding that, under the particular facts of this case, to the
extent that NiMo's tort claims are based upon negligent
performance of a contract, such claims cannot be allowed to
stand.

The court is now free to consider the various arguments
on these motions as to NiMo's remaining tort claims. After
having the benefit of extensive discovery, ITT advances two
reasons as to why summary judgment should be granted on
these claims. First, ITT contends that NiMo cannot meet its

burden of proving an independent tort duty of care, because no
special relationship existed between ITT and NiMo. Second,
ITT asserts that the economic loss doctrine bars NiMo's

tort claims (both for negligence and for gross negligence).
Basically that doctrine provides that recovery for purely
economic loss is limited to a contract action, and therefore

such losses are not recoverable in a negligence cause of
action.

Insofar as the first argument is concerned, NiMo vigorously
responds that the facts do establish that it and ITT had the
requisite "special relationship." Alternatively, NiMo argues
that, at the very least, there are genuine issues of material
fact regarding the existence of a special relationship and so
summary judgment on these claims is not appropriate. With
respect to the economic loss doctrine, NiMo simply asserts
that that doctrine does not bar their tort claims, which are

indisputably for economic damages only.32

A. Independent Legal Duty of Care

7. Special Relationship

*21 The court will first consider ITT's contention that, as a
matter of law, no special relationship existed between it and

NiMo. NiMo contends, as it did previously, that a special
relationship of tmst and confidence, such as that described
in Apple Records, Inc. v. Capitol Records, Inc., 137 A.D.2d
50,529N.Y.S.2d279 (IstDep't 1988), existed between it and
ITT. NiMo believes that ITT can be held liable for negligence
and gross negligence based upon such a relationship. NiMo
also suggests a somewhat related but arguably distinct basis
for the finding of a special relationship; that is ITT's alleged
status as project manager. NiMo specifically contends that
ITT "functioned as the project manager for piping erection,...
[;]" and in that capacity ITT owed an independent duty of care
to NiMo. Plaintiffs' Liability Memorandum at 44.

The parties did not separately analyze the existence of a
special relationship based upon trust and confidence, and one
arising out of ITT's purported status as project manager. To
clarify, the court will differentiate between the two. First,
the court will consider the existence of a special relationship
based upon the frust and confidence which NiMo allegedly
reposed in ITT. Secondly, the court will consider the related
issue of whether a special relationship existed arising out of
ITT's alleged stahis as project manager for piping.
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a. Trust and Confidence

At the outset the court observes that it finds somewhat

surprising, given the voluminous record on these motions,
that the proof relied upon by the parties in connection with
this issue is quite scant. For example, in asserting that no
special relationship existed between it and NiMo, ITT relies
exclusively upon the deposition testimony of NMP2 project
manager and NiMo vice president, Gerald K. Rhode. Mr.
Rhode flatly responded "No," to the question "Were you
aware of any relationship between ITT Grinnell and Niagara
Mohawk Power Company other than that of owner and
contractor?" Deposition of Gerald K. Rhode (July 16,1991)
at 19 (ITT's Appendix, Vol. VII at 2014.) ITT interprets that
emphatic denial as meaning that no special relationship of
trust and confidence existed between it and NiMo.

NiMo counters by relying primarily upon the affidavits of
Mr. Rhode and Mr. Stanley Seiken. Mr. Seiken is one of
several prospective expert witaiesses retained by NiMo. In
seeming contrast to his just quoted testimony, Mr. Rhode
avers in his affidavit that "[1]TT was in effect a fiduciary for
NMPC,...." Affidavit of Gerald K. Rhode (Nov. 27, 1991)
at If 13 (Plaintiffs' Exhs., Vol. IV thereto at 746). Both
Messrs. Rhode and Seiken assert, but for different reasons,

that NiMo placed trust and confidence in ITT, and hence in
ITT's abilities. Mr. Rhode explains that "[b]ecause the precise
scope of ITT's piping work could not be known at the time
that ITT was hired to do the piping work, NMPC [NiMo]
had no choice but to enter into a 'cost-plus' contract." Id.
He further explains, "This forced NMP [NiMo] to repose
great trust and confidence in ITT's integrity, technical ability,
organizational and management ability, and ability to select
qualified personnel." Id. Along a similar vein, Mr. Seiken
avers that NiMo's tmst and confidence in ITT was based upon
"[t]he delegation of portions of the NMP2 quality assurance
program associated with piping constmction/erection to ITT
through the NMP2 Preliminary Safety Analysis Report,...."
Affidavit of Stanley J. Seiken (Dec. 14, 1991) at If 17
(Plaintiffs' Exh., Vol IV Ex. 2 thereto at 790).

New York state courts, as well as others, have recognized
that whether a fiduciary relationship'''' exists is a question
of fact. Pavone v. Aetna Cas. & Sur. Co., 91 Misc.2d 658,

-, 398 N.Y.S.2d 630, 636 (N.Y.Sup.Ct.1977); Levine v.
Chussid, 221 N.Y.S.2d311,314 (N.Y.Sup.Ct.1961) (question
of fact presented regarding existence of "confidential

relationship" for purposes of imposing a constructive trust,
thus precluding summary judgment); cf. Litton Industries,
Inc. v. Lehman Bros. Kuhn Loeb Inc., 767 F.Supp. 1220,
1232-33 (S.D.N.Y.1991) (applying New York law, summary
judgment denied where a general question of fact existed
regarding whether an investment banker owed a fiduciary
duty to a tender offerer based upon the latter's disclosure
of confidential information). Thus, given the conflicting
evidence set forth above, the issue of whether there was a

special relationship oftmst and confidence between ITT and
NiMo, which could form the basis for an independent tort duty

of care, is, in all likelihood, a factual issue for the jury.

b. Project Manager

*22 ITT's argument (albeit not explicit) that summary
judgment is proper because, as a matter of law, it was not
the project manager for NMP2 is equally unavailing, although
for a diflFerent reason. Specifically ITT, as the party seeking
summary judgment on these tort claims, did not satisfy
its "initial responsibility of infonning the district court of
the basis for its motion and identifying those portions of
'the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,' which
it believes demonstrate the absence of a genuine issue of
material fact." Celotex, 477 U.S. at 323, 106 S.Ct. at 2553
(quoting Fed.R.Civ.P. 56(c)). The only proof referenced by

ITT in the massive record is the previously mentioned
deposition of Gerald Rhode, wherein he testified that he
was not aware of any relationship between ITT and NiMo
other than that of owner-contractor. Rhode Deposition at
19 (ITT's Appendix, Vol. VII at 2014). That proof is not
directly responsive to the issue of whether ITT was the project
manager on the NMP2 project, and is an insufficient basis for
the granting of summary judgment on that issue.

The court notes in passing that even ifITT had met its initial
burden of proof here, NiMo was also remiss in satisfying
its burden as the nonmoving party. More particularly, NiMo
did not designate "specific facts showing that there is a
genuine issue for trial[,]" as required by Fed.R.Civ.P. 56(e).
Instead of refuting with specific references to the record ITT's
contention that it was not the project manager, in apparent

reliance upon the affidavit of Mr. Rhode, NiMo simply
asserts that "[t]he record shows that ITT functioned as the
project manager for piping erection, a task that exceeded
the scope of many entire constmction projects." Plaintiffs'
Liability Memorandum at 44. Providing that ITT had met its
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initial burden of proof on the project manager issue, on the
basis of the meager proof just recounted, the court assumes,
without deciding, that NiMo would not have been able to

survive ITT's motion for summary judgment on this issue.
That is so because serving as a project manager for piping
erection alone is nearly identical to the situation presented
in Morse/Diesel, Inc. v. Trinity Industries, Inc., 859 F.2d
242 (2d Cir. 1988), wherein the Second Circuit held that a
steel contractor and erector could not assert direct negligence
claims against subcontractors with "discrete, circumscribed
roles in [an] overall constaiiction project," and who had
no general supervisory duties concerning such project. Id.
at 248. Thus, even though the court is extremely doubtful
as to whether NiMo can proceed under a theory that an
independent tort duty of care arose because of ITT's status
as a project manager, it will not grant summary judgment
against ITT on that narrow issue. Consequently, ITT's motion
for summary judgment on NiMo's tort claims is denied insofar
as that motion is premised upon the nonexistence of a special
relationship, regardless of the basis for such relationship (trust
and confidence and/or project manager status).

B. Economic Loss Doctrine

*23 At oral argument on January 3, 1992, the court
expressed some concern as to the viability of NiMo's tort
causes of action in light of the economic loss doctrine.
NiMo immediately sought and was granted pemiission to
file a supplemental memorandum of law more fully detailing
its position on this issue. In that memorandum of law
NiMo narrowed the focus of its argument, asserting that
the economic loss doctrine is inapplicable where a special
relationship of tmst and confidence has been shown. After
much reflection, the court disagrees.

The general mle in New York, previously alluded to, is
that "[a] simple breach of contract is not to be considered
a tort unless a legal duty independent of the contract itself
has been violated. Macmillan, Inc. v. Federal Ins. Co., 764

F.Supp. 38,41 (S.D.N.Y.1991) (citing Clark-Fitzpatrick, Inc.
v. Long Island Rail Rd. Co., 70 N.Y.2d 382, 521 N.Y.S.2d
653 (1987)). As one court astutely observed, however, "[t]he
Clark-Fitzpatrick rule, ..., is only one of the dikes that New
York courts have erected in their inevitable attempt to keep
contract law 'from drown[ing] in a sea of tort.' " Carmania
Corp., N.V.v. Hambrecht Terrell Int'l, 705 F.Supp. 936,938
(S.D.N.Y.1988) (emphasis added) (quoting East River S.S.
Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 866,
106 S.Ct. 2295, 2300 (1986)). The second dike which New
York courts have erected is that "[i]f the damages suffered

are of the type remediable in contract, a plaintiff may not

recover in tort."39 Id. (and cases cited therein). Or, as the
Second Circuit has more narrowly stated, "New York law
holds that a negligence action seeking recovery for economic
loss will not lie." County of Suffolk v. Long Island Lighting
Co., 728 F.2d 52, 62 (2d Cir. 1984) (emphasis added) (citing
Price Brothers Co. v. Olin Construction Co., 528 F.Supp.
716, 721 (W.D.N.Y.1981);MartHi v. Julius Dierck Equipment
Co., 43 N.Y.2d 583, 403 N.Y.S.2d 185 (1978)); see also
Alloy Briquetting Corp. v. Niagara Vest, Inc., 756 F.Supp.
713, 722 (W.D.N.Y.1991) (plaintiff not allowed to recover
under negligence and strict liability where only economic loss
damages sought).

There are a few recognized exceptions to that rule. The first
exception, broadly stated, is that a party may recover purely
economic loss damages in a tort malpractice action when
the underlying contract is for the rendering of professional

services. For example, the New York of Appeals has
allowed causes of action to stand against architects sued by
clients for negligence in design, construction, or choice of

materials, even where the only injury claimed is economic.
The second exception is where a party is seeking to recover
economic loss damages on a theory of negligent performance
of a contract for services. This exception is illustrated by the
often cited case of Consol. Edison Co. v. Westinghouse Elec.
Corp., 567 F.Supp. 358 (S.D.N.Y.1983). The Westinghouse
court plainly held that "a suit for negligent performance of
contractual duties is clearly available where only economic
injury is alleged." Id. at 364. Obviously, after NiMoI, which
dismissed NiMo's tort claims insofar as they were based upon
negligent performance of a contract, NiMo cannot avail itself
of this exception to the economic loss doctrine. See NiMoI,
725 F.Supp. at 666.

*24 The foregoing makes clear that in New York, unless
a party falls within one of the exceptions, there are two
significant limitations to recovery in tort where the allegations
essentially mirror those of the breach of contract cause
of action. The first limitation is that the plaintiff "[m]ust
establish that the defendant violated a legal duty separate from
its contractual obligations,...." Robehr Films, Inc. v. American
Airlines. Inc., No. 85 Civ. 1072, 1989 WL 111079, at *2,
1989 U.S.Dist. LEXIS 10998, at *5 (S.D.N.Y. September 19,
1989) (citing Carmania, 705 F.Supp. 936), aff d without pub.
opinion, 902 F.2d 1556 (2d Cir.1990). The second limitation
is that the plaintiff "[ jmust demonstrate that the damages
it suffered do not constitute mere 'economic loss.' " Id.

Assuming for the moment that NiMo can overcome that first

WESTLAW ^on Reut^,, 16



Niagara Mohawk Power Corp. v. Stone & Webster..., Not Reported in..

1992 WL 121726

limitation, the court is not convinced that it can overcome the

second, at least insofar as the negligence claim is concerned.

The economic loss doctrine was the subject of some

discussion in NiMoI. NiMo implies from that discussion
that the court has taken the position that economic loss
damages are recoverable in tort where there is a finding
of a special relationship of trust and confidence. The court
did not so hold in NiMoI; and it declines to do so now.

Discussion of the economic loss doctrine in NiMoI was

limited to Ae negligent performance of a contract claim.
The possible applicability of the economic loss doctrine in
the context of a tort claim, based upon the existence of a
special relationship, was not expressly considered by the
court in NiMoI. Therefore, even though the economic loss
doctrine was discussed in NiMoI, because that doctrine was

not considered in the context of the special relationship issue,
that earlier decision does not preclude the court from now
finding, as it must, that the economic loss doctrine bars
NiMo's negligence claim.

Published decisions on the narrow issue of whether economic

loss damages are recoverable in a tort action where only
simple negligence is alleged are seemingly non-existent.
Robehr, a case heavily relied upon by ITT is instmctive
though. The court in Robehr denied plaintiffs motion to
amend its complaint to include a cause of action for

negligence, finding that such an amendment would be futile
because the plaintiff alleged only economic loss in its
proposed negligence claims. Robehr, 1989 WL 111079, at
*4-5, 1989 U.S.Dist. LEXIS 10998, at * 13. In so holding,
the Robehr court relied upon Judge Silverman's dissent in
Schiavone Constr. Co. v. Elgood May Corp., 81 A.D.2d 221,
439 N.Y.S.2d 933 (1st Dep't 1981), which the New York

Court of Appeals subsequently adopted with approval.
particular, the Robehr court reasoned:

44In

[w]here there is no accident, and no physical damage, and the
only loss is a pecuniary one, through loss of the value or use
of the thing sold, or the cost of repairing it, the courts have
adhered to the rule ... that piirely economic interests are not
entitled to protection against mere negligence, and so have
denied the recovery.

*25 Robehr, 1989 WL 111079, at *5,1989 U.S.Dist. LEXIS
10998, at * 14 (emphasis added) (quoting Schiavone, 439
N.Y.S.2d at 939 (quoting in turn Jones & Laughlin Steel Corp.
v. Johns-Manville Sales Corp.. 626 F.2d 280, 287-89 (3rd
Cir. 1980)). Importantly, neither the fact that a contract is for

services, rather than goods, nor the fact that the parties are
in contractual privity diminishes the force of the economic
loss rule. 1989 WL 111079, at *8,n.7,1989 U.S.Dist. LEXIS

10998,at *13,n.7 (citations omitted).

In their amended complaint, with respect to damages incurred
as a result of ITT's allegedly tortious conduct, NiMo asserts
the following:

As a result of the foregoing, the Owners [plaintiffs] have
incurred and continue to incur damages including, but not
limited to, the following:

a. the cost of redesign and reconstruction of systems and
component of the NMP2 project;

b. the cost of excess manhours;

c. additional overhead expense resulting from redesign,
reconstmction an excess manhours;

d. the cost of financing these Owner expenditures;

e. the cost of delay in the NMP2 project.

Amended Complaint at 38, ^ 135(a)-(e).45 Clearly then the
amended complaint does not allege that NiMo ever sustained
personal or property mjury, as is required to recover in
tort. Indeed, consistent with the voluminous damage reports
NiMo Id. submitted in opposition to ITT's second summary

judgment motion, 'Tu at oral argument, as mentioned earlier,
NiMo conceded that it is only seeking economic loss damages
in this action. Tr. II at 57. Furthermore, that has been NiMo's

position since the early stages of this litigation. Therefore,
as in Robehr, because NiMo is not seeking to recover for
any injury apart from economic loss, summary judgment
dismissing NiMo's negligence claim is mandated.

NiMo tries to circumvent the general rule prohibiting
negligence actions for purely economic loss by arguing
that once a special relationship is shown, such damages
are recoverable in tort. Thus, in essence, NiMo is urging
this court to adopt yet another exception to the general
prohibition against the recovery of strictly economic losses
in negligence actions. The court is reluctant to do that
for several reasons. First, NiMo has not pointed to any
cases, and the court is aware of none, allowing recovery for
strictly economic loss damages where mere negligence is the
only tort claim. Second, NiMo's assertion, while somewhat
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forceful at first glance, does not withstand closer analysis
because, without exception, the cases NiMo relies upon are
readily distinguishable. Some of the cases, such as Paver and
Sears, involved professional malpractice claims. NiMo has
akeady conceded, however, that it is not seeking to recover
against ITT on a professional malpractice theory. NiMoI,
725 F.Supp. at 666. Therefore, the fact that economic loss
damages are generally recoverable in malpractice cases is of
no consequence here.

*26 In addition to the malpractice line of cases, NiMo
places much credence in Apple Records. The plaintiffs in
Apple Records were the world renowned recording group, the
Beatles. They sued Capitol Records alleging fraud, breach
of fiduciary duties, tortious conduct, and conversion. The
Supreme Court, among other things, dismissed the fraud and
conversion causes of action, as well as a catch-all cause of
action designated as a claim for "tortious conduct." See Apple
Records, 137A.D.2dat—, 529 N.Y. 8.2dat284. On appeal,
the Appellate Division reversed and reinstated the fraud and
conversion causes of action. Id. Significantly, the Appellate
Division's affirmance included that part of the lower court's
decision dismissing the tortious conduct cause of action. Id.
Although the Appellate Division did not give any reason for
affirming dismissal of the tortious conduct cause of action,
it can be inferred that the court did so because if allowed

to stand, that claim would have violated the economic loss
doctrine.

It is true, however, as NiMo has repeatedly reminded the
court, that in Apple Records the Beatles were allowed to
proceed with their tort claims, in part under a special
relationship theory, even though the only damages sought
were economic. NiMo is ignoring two critical distinctions
between Apple Records and the present case, though. The
first is that the remaining viable tort claims in Apple Records
were intentional torts—claims which NiMo has already freely
admitted are absent from this case. NiMoI, 725 F.Supp. at
666. Any arguably negligence based theory of recovery was
dismissed in Apple Records when the court dismissed the
"tortious conduct" cause of action. Thus, because in Apple
Records the tort claims arose from a duty wholly independent
of the contract, there was no danger of tort law encroaching
upon contract law. The Beatles were seeking redress for
separate hanns—breach of contract and the commission of
intentional torts. Thus, it stands to reason that the economic
loss doctrine was not an issue, and indeed was not even
mentioned in Apple Records. The second vital distinction
between Apple Records and the instant case is that in the

former the special relationship theory was used to sustain
the claim for breach of fiduciary duties, another claim which
NiMo is not alleging in this litigation. Because of those
important distinctions, the court is unwilling to apply the
rationale of Apple Records to the present case.

Additionally, NiMo's assertion that, "Breach of such a
societally imposed duty [an independent duty based on
a special relationship] permits the recovery of economic
damages even if a contract between the plaintiff and defendant
exists," is not persuasive. Plaintiffs' Liability Memorandum
at 42. In the court's view, that assertion is not supported by
the case law set forth above; and neither of the cases relied

upon by NiMo persuades the court otherwise. In neither Int'l
Ore & Fertilizer Corp. v. SGS Control Services, Inc., 743
F.Supp. 250, 258-60 (S.D.N.Y. 1990), mi: Apple Records, did
the courts suggest that recovery for economic damages would
be pemiitted based upon a theory that an independent duty
of care arose because of a special relationship between the
parties. Moreover, the tort claims alleged in those two cases
were not mere negligence claims; but in the case of Int'l
Ore, a claim for negligent misrepresentation, and, in the case
of Apple Records, claims for intentional torts and breach of
a fiduciary duty. Thus, because the plaintiffs in those two
cases sought recovery for breach of a duty extraneous to the
contract, the intentional tort and negligent misrepresentation
claims therein could stand regardless of the vitality of the

contract claims.47

*27 Finally it is true, as NiMo contends, that a contract
action can be grounded in negligence or gross negligence

standards, or both. The availability of alternative theories
of recovery in a contract action does not mean, as NiMo

insinuates,49 that courts should, or must, allow separate
independent tort claims for negligence where only economic
damages are alleged. Indeed, as previously discussed, such
a holding would be contrary to well settled New York case
law. Consequently, ITT is entitled to siimmary judgment on
NiMo's tort based negligence claim because NiMo has not
shown any injury apart from economic loss, which clearly is
not recoverable under a negligence theory.

III. Gross Negligence

Up to this point, the court has purposely omitted
from its discussion NiMo's separate cause of action for
gross negligence in tort. That omission is deliberate. By

definition,50 gross negligence is more closely analogous to
an intentional tort than it is to negligence. Thus, the court
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believes that, notwithstanding the economic loss doctrine,

NiMo's cause of action for gross negligence in tort is still
viable, provided, of course, that NiMo can establish the
requisite independent duty of care, which would arise here,
if at all, out of the alleged special relationship (based upon
tmst and confidence and/or project manager status) between
NiMo and ITT.

To summarize, as to liability, NiMo is entitled to proceed for
the time being on its breach of contract cause of action under
theories of both negligence and gross negligence. NiMo's
negligence cause of action sounding in tort cannot, however,
survive ITT's motion for summary judgment because that
cause of action is barred by the economic loss docfrine. NiMo
is permitted to go forth, however, on its gross negligence
tort cause of action. To ultimately prevail on such cause of
action, however, NiMo must establish, inter alia, a special
relationship between it and ITT. Otherwise there would be

no independent duty of care—a necessary prerequisite to
any finding of tort liability. Allowing NiMo to proceed on
a gross negligence theory under both contractual and tort
theories might at first appear redundant in that the damages
sought thereunder are identical. The scope of recovery under
those two theories is potentially different though. Due to
the qualifying language of § 10 of Contract Change 26
(i.e., recovery for grossly negligent defective or deficient
work), any recovery for gross negligence under the contract
is arguably more restrictive than the scope of recovery for
gross negligence in tort. Thus, for now, NiMo is entitled to
proceed on a theory of gross negligence predicated upon both
contractual and tort theories.

each of which will be addressed herein. Before turning to the
arguments particular to each separate category of damages,
there are two issues common to several categories of damages
which must be considered: (1) whether certain damages are
direct or consequential and (2) whether certain damages are
speculative as a matter of law.

A. Direct versus Consequential Damages
ITT contends that four of the damage categories are barred
because those damages are, as a matter of law, consequential,
and the contract expressly bars the recovery of consequential

damages."''' In particular, ITT contends that the costs for
financing, CAT/SALP (generally), engineering oversight and

overhead ~"t are all consequential. NiMo does not dispute that

the contract bars the recovery of consequential damages.
NiMo strongly contests ITT's characterization of the damages
as consequential, however. Rather, NiMo contends that
the contractual limitation does not apply here because the
damages plaintiffs are seeking to recover are direct—not

consequential.56

In American List Corp. v. U.S. News & World Report, Inc., 75
N.Y.2d 38, 550 N.Y.S.2d 590 (1989), the New York Court of
Appeals explained the difference between general (or direct)
and consequential (or special) damages:

General damages are those which are the natural and probable
consequences of the breach ..., while special damages are
extraordinary in that they do not so directly flow from the
breach.

IV. DAMAGES51
In a nutshell, ITT contends that plaintiffs' damages claims,
totaling approximately $88,000,000.00, are ripe for summary
judgment because the damages are either consequential and
therefore barred under the contract, or speculative, or both.
NiMo responds: (1) the damages are direct, and thus not
barred by the contract; (2) if there is a dispute as to whether
any of the damages are direct or consequential, that dispute
must be resolved by a jury; and (3) New York law does
not permit a contractual limitation on liability for gross
negligence. NiMo further responds that their damages are
not speculative because the damage analyses furnished by its
experts are all acceptable under New York law.

*28 To facilitate analysis of the damage claims, the court

has divided the damages into twelve separate categories,52

Id. at 42^3, 550 N.Y.S.2d at 593 (citations omitted).57
Consequential damages are recoverable only when they
were both foreseeable and within the contemplation of the
parties at the time the contract was made. Id. at 43,
550 N.Y.S.2d at 593 (citations omitted). Generally, whether
damages are direct or consequential is an issue of fact which
must be reserved for trial. See Long Island Lighting Co. v.
Transamerica Delaval, Inc., 646 F.Supp. 1442, 1459 n. 30
(S.D.N.Y. 1986) ("We reserve for trial the question of whether
the plaintiffs claimed damages should be characterized

as direct, incidental, or consequential.") American Electric

Power Co. v. Westinghouse Elec. Corp., 418 F.Supp. 435,
459 (S.D.N.Y.1976) ("[t]he precise demarcation between
direct and consequential damages is a question of fact,....");
but see Starmakers Pub. Corp. v. Acme Fast Freight, Inc.,
646 F.Supp. 780, 782 (S.D.N.Y.1986) (special damages for
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three-week delay in delivery not recoverable as a matter
of law where shipper could not establish that defendant
freight forwarders had notice that shipped matter was time-
sensitive); and Sweazey v. Merchants Mutual Insurance Co.,
169 A.D.2d 43, 571 N.Y.S.2d 131, 132 (3rd Dep't 1991)
(reversing denial of motion to dismiss consequential damages
claim based upon the absence of a showing that such damages
were foreseeable and within the contemplation of the parties
at the time the conta-act was made or prior thereto).

*29 Disregarding that general mle, ITT and NiMo cite a
number of cases which they contend stand for the proposition
that the four categories of damages listed above are, as a

matter of law, either consequential or direct."'" Significantly,
in none of those cases did the court hold, as a matter of law on

a summary judgment motion, that certain types of damages
were either direct or consequential. Without exception, all of
the cited cases were ta-ied (although most were non-jury), and
the determination as to whether the damages therein were
direct or consequential was made by the court after it had

an opportunity to review the fully developed trial record.
Stated somewhat differently, it was the insufficiency of the
proof which led to the conclusion that the sought damages in
those cases were consequential and thus not recoverable.

Turning to the present case, ITT cannot prevail on its motion
for summary judgment on the damage claims insofar as that
motion is premised on the argument that certain of NiMo's
damages are consequential, and thus barred by the contract.

The issue of whether those particular damages (financing"",
engineering oversight, engineering overhead costs and CAT/
SALP damages (generally) are consequential is, most likely,

one of fact and thus cannot be decided until trial.01 See

Charles E.S. McLeod, Inc. v. R.B. Hamilton Moving &
Storage, 89 A.D.2d 863, 453 N.Y.S.2d 251 (2d Dep't 1982)
(summary judgment thwarted where fact issue as to whether
lessee knew that lessor was in the business of renting heavy
equipment, and therefore should have foreseen that if it
breached the lease, lessor might sustain loss by reason of

inability to relet the equipment until it was repaired).62

7. Financing Costs

As part of its damages, NiMo is seeking approximately $27
million in financing costs. That figure was derived from an
accounting concept commonly used in the public utilities
industry, known as "Allowance for Funds Used During

Constmction" ("AFUDC"). The regulations governing public
utilities subject to the provisions of the Federal Power Act,
such as NiMo, defines AFUDC, in relevant part, as:

tt"Allowance of funds used during construction" (Major and
Non-major utilities) includes the net cost for the period
of constmction of borrowed funds used for construction

purposes and a reasonable rate on other funds when
so used, not to exceed, without prior approval of the
Commission, allowances computed in accordance with the
formula prescribed in paragraph (a) of this subparagraph.

18 C.F.R. part 101, Electric Plant Instmctions § 3(17) (1990).
See generally, Greenapple v. Detroit Edison Co., 618 F.2d
198, 200-202(2dcir. 1980).

ITT offers three reasons as to why it is entitled to summary
judgment with respect to financing cost damages. First,
according to ITT, such damages are prohibited under New
York law unless it is shown that the plaintiff is seeking to
recover for a loan obtained solely to finance the underlying
damages. In other words, ITT maintains that because NiMo
cannot trace any actual financing expenditures to ITT's
wrongdoing, it should not be allowed to recover any such
costs. Second, ITT contends that by seeking a damage award
for financing costs NiMo is seeking, in effect, a "double

recovery" ""' because they are seeking to be compensated for
an award of financing costs using AFUDC calculations, as
well as seeking an award of statutory interest on the base

damages.u-t Third, ITT contends that the financing costs are
consequential, and thus barred under the contract.

*30 Simply stated, NiMo counters that ITT is attempting to
impose an impermissible tracing requirement on the recovery
of financing costs under New York law. NiMo further
counter that CPLR § 5001 is not a bar to the recovery of
financing costs. In light of the previous discussion regarding
consequential damages, the court will assume, for purposes of
these motions only, that financing costs are not consequential
damages, and therefore the contractual limitation on the same
is inapplicable. Operating from that basic assumption, the
court will consider ITT's remaining arguments regarding
tracing and § 5001.

a. CPLR § 5001—Prejudgment Interest

ITT contends that NiMo should not be allowed to recover

its financing costs because such costs are, in reality, a claim
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for prejudgment interest, governed exclusively by § 5001
of the CPLR. ITT further maintains that NiMo "[s]eek [s]
to be compensated not once but twice for the lost time-
value of money, first in the award of 'financing costs' based
on the AFUDC data and then with the award of statutory
interest on both the base damages and the 'financing costs.'
" ITT's Damages Memorandum at 14. This argument need
not detain the court for long. ITT's position is not well taken
after Long Island Lighting Co. v. IMO Industries, Inc., No.
85 Civ. 6892, 1990 WL 64588, 1990 U.S.Dist. LEXIS 5,351
(S.D.N.Y. May 3, 1990) ("LILCO "), wherein Judge Owen
plainly stated, "[a] party to a contract may recover financing
costs as incidental damages, apart from prejudgment interest
allowable under New York State law." 1990 WL 64588, at
*4-5, 1990 U.S.Dist. LEXIS 5,351, at *16 (emphasis added)
(citing Bulk Oil (U.S.A.), Inc. v. Sun Oil Trading Co., 697 F.2d
481 (2d Cir. 1983) and Inlermeat, Inc. v. American Poultry,
Inc., 575 F.2d 1017 (2d Cir. 1978)); see also Minpeco, S.A.
v. Hunt, 686 F.Supp. 420, 425-27 (S.D.N.Y.1988) (denying
motion to preclude claim for cost of borrowing money
necessitated by defendants' alleged manipulation of the silver

market). There are obvious factual and legal distinctions
between the cited cases and the present case: the cited cases
deal predominately with the issue of the recovery of incidental
damages under the U.C.C. and, for the most part, pertain
to contracts for goods, as opposed to services. Nonetheless,
the court finds the cited authority applicable here given the
Second Circuit's express determination in Bulk Oil that the
plaintiff there was entitled to be made whole for its interest
payments. See Bulk Oil, 697 F.2d at 485.

Of equal if not more import is the fact that NiMo is not, as ITT
implies, trying to seek a double recovery for financing cost
damages. Instead, NiMo is merely seeking to prove its actual
financing costs, which have been computed only through
NMP2's commercial operation ("C.O.") date of April, 1988.
Cotenants' Memorandum in Opposition to ITT's Motion for
Summary Judgment on Damages Issues ("Plaintiffs Damages
Memorandum") at 50; see also Tr. II at 76. NiMo is then
seeking statutory prejudgment interest from that date to the
present. Id. at 50. Indeed, NiMo states with candor:

*31 [1]fthe [plaintiffs] recover all of their pre-commercial
operation financing costs at trial, they will not seek an
award of prejudgment interest for the time period prior to
C.O. On the other hand, if the [plaintiffs] do not recover

some or all of their pre-commercial operation financing cost
damages at trial, the Court can then detennine, in light of the

jury's damage award, whether or to what extent an award of
statutory prejudgment interest is appropriate for that period.

Id. (emphasis in original). Given those candid statements
by NiMo, there is absolutely no basis for ITT's assertion
that NiMo is seeking a double recovery here. Moreover, the
case law set forth above provides ample support for NiMo's
financing cost claim as part of the damages arising from
ITT's alleged breach of contract and alleged tortious conduct.
Consequently, §5001 of the CPLR does not prevent NiMo
from attempting to prove at trial so much of its damages as
relates to financing costs.

b. Traceability

ITT vigorously contends that LILCO, 1990 WL 64588, 1990
U.S.Dist. LEXIS 5351, is dispositive of NiMo's damage
claim for financing costs. In LILCO, Judge Owen held that
a financing cost award was not proper because the plaintiff
was "fujnable to point to a particular loan necessitated by

[defendant's] conduct, ...."66 1990 WL 64588,at *4-5,1990
U.S.Dist. LEXIS 5351, at *16 (emphasis added) (citation
omitted). The LILCO court also noted that "[a]n award of
interest would be appropriate if LILCO had rightfully and
properly rejected the diesels as non-conforming goods, and
had secured a loan in order to purchase replacement diesels
from Colt." Id. (emphasis added).

NiMo, on the other hand, heavily relies on two cases outside
this jurisdiction: The Cincinnati Gas & Electric Co v. General

Electric Co., No. C-l-84-988, (S.D.Ohio 19—)67 ("Zimmer
") (applying Ohio law); and Washington Public Power Supply
System v. General Electric Co., No. 85-098-AA, 1989 WL
306200, 1989 U.S.Dist. LEXIS 18,279 (E.D.Wash. Nov. 8,
1989) ("WPPSS ") (applying Washington law). The courts
in both of those cases allowed the plaintiff utilities to
submit financing cost proof to the jury. The issue arose
in Zimmer against the backdrop of defendants' motion to
exclude evidence relevant to plaintiffs' financing costs claim.
The Zimmer court held that the plaintiffs were entitled to

present such evidence for purposes of a summary jury trial.

Zimmer, slip op. at 12-13. The Zimmer court warned
plaintiffs, however, "[t]hat they must be prepared to make the
requisite showing of casuation [sic] and, to the extent that
the injury was foreseeable, a showing of a nexus between the
damages alleged and the alleged wrongdoing of defendant,
i.e., that the costs are attributable to the wrongdoing." Id. at
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11-12. In other words, the Zimmer court equated causation
with traceability: "[t]o require plaintiffs to establish this nexus
[attributing the costs of the loan to the breach] serves the same
purposes as the concept of traceability." Id. at 12. The court
in Zimmer further explained:

*32 [t]hat the requirements of causation and certainty of
damages [sic] provide an adequate means for defendants to
present their argument to the jury on such matters as whether
some or all of plaintiffs' alleged 'financing costs' were due
to plaintiffs' alleged mismanagement of its affairs or whether
costs incurred (e.g. costs of dividends) were the result of
business decisions..... Similarly, while we are not barring
plaintiffs from offering testimony on the general methods of
accounting in the utilities industry or presenting a formula for
assessing the amount of damages, we note that the jury will be
instmcted on plaintiffs' burden of establishing causation, ...,
and certainty of the amount of damages.

Id. at 12 (citation omitted). It is critical to note that the
Zimmer court did not place an additional burden on plaintiffs
of demonstrating traceability to a specific loan.

In an analogous situation, the court in WPPSS denied
defendant's summary judgment motion on plaintiffs claim
for interest, basically finding that the defendant had failed
to satisfy its burden of presenting evidence negating either
causation or accountability. WPPSS. 1989 WL 306200, 1989
U.S.Dist. LEXIS 18279, at *16. The relevance of WPPSSto

the present case is arguably limited somewhat by the fact that
traceability, although offered as a possible basis for summary
judgment, was not actually an issue therein. In WPPSS the
defendant, as does ITT, asserted that the plaintiff should not
be allowed to recover "cost of capital" "where it cannot trace
specific interest expense to the claimed injury." Id. at 20
(citations omitted). However, because in WPPSS the bonds
issued to finance the subject construction were spent only
on that particular project, it was not critical that the court
define the parameters of the asserted traceability requirement.
See id. at *21. Nevertheless, the court implicitly rejected
defendant's tracing argument, observing that in another case
(upon which defendants had relied), "[t]he plaintiffs claim
for actual interest was denied because 'its books were not

set up to show the amount of interest paid on a particular
job,' ..., not because the plaintiff could not trace a particular
expense within one job to the proceeds of a specific loan.") Id.
(emphasis added) (quoting Wyoming v. Brasel & Sims Constr.
Co., 688 P.2d 871, 881 (Wyo. 1984)). The court concurs with
NiMo's reading of WPPSS; that is WPPSS does not impose

a sfa-ingent tracing requirement on the recovery of financing
costs. Instead, WPPSS only confirms the view that there be
a "legally sufficient casual link" between a plaintiffs direct
damage and the loan in question. Id. at * 19.

Ordinarily the coiirt would be reluctant to follow Zimmer
and ]VPPSS because they construe case law outside this
jurisdiction. However, because the definition of causation
(in the context of a financing cost claim) in those cases
is remarkably similar, indeed, virtually identical to the

definition under New York law, '" Zimmer and WPPSS are

certainly instmctive on the tracing argument. In addition, a
careful reading ofZimmer and WPPSS, as well as LILCO and
the cases cited therein, convinces the court that NiMo should,
at a minimum, be pemiitted to proffer evidence at trial relating

to its purported financing cost damages. Not only is that the
more sound practice given the current posture of this case,
but, importantly, such a practice is also in accordance with
New York law. In Ernst Steel, a case referred to in LILCO,

the Appellate Division started with the generally accepted
proposition that "[i]n an appropriate case a seller is entitled to
recover commercially reasonable finance and mterest charges
incurred as a result of a buyer's breach as a proper item of
incidental damages...." 104 A.D.2d at—, 481 N.Y.S.2d at
839 (citations omitted).73 Then, even though the Appellate
Division reversed the trial court's award of interest damages,
it reasoned:

*33 [w]hile there is no requirement in the code [U.C.C.]
that interest expenses must be identified to indebtedness
specifically covering the contact [sic] goods, where a seller
cannot link the claimed damages to the contract it clearly has
a more difficult burden of proof. In our view, [plaintiff] has
not substantiated its claim that the entire amount of increased

costs due to the delay was paid for with borrowed funds... and
it has failed to link any portion of its indebtedness to the delay
in payment resulting from [defendant's] breach. [Plaintiff]
has not met its burden of proof that its claim for financing
costs was attributable to [defendant's] breach and the award
of interest expenses must be reversed due to a failure of proof.

Id. (citation omitted) (emphasis added). The basis for the
reversal in Ernst Steel was thus not due to a failure to trace

to a specific loan, but rather due to a failure of proof on

causation.

Based upon the foregoing (particularly the highlighted
language), unlike the LILCO court, this court does not
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constme Ernst Steel as mandating traceability to prevail on a
claim for financing costs damages. All that is required is that a
plaintiff's proof of financing cost damages be "commercially
reasonable and foreseeable under the circumstances." See

LILCO, 1990 WL 64588, at *4-5, 1990 U.S.Dist. LEXIS

5351 at * 16 (citation omitted). NiMo thus is entitled to
offer evidence that its claimed financing costs are attributable
to ITT's alleged breach. NiMo should, of course, be mindful
of its burden of proof on this issue, especially with respect to
causation. As did the plaintiff in Ernst Steel, in the absence of
proof relating a specific loan to ITT's alleged breach, NiMo
will undoubtedly have a more difficult burden of proof. That
does not mean, however, that NiMo should be prohibited from
offering at trial proof of its supposed financing cost damages.

B. Claimed Speculative Nature of Damages
ITT's other argument, common to several different categories
of damages, is that those damages are speculative as a matter

of law. ITT makes that argument as to the following categories
of damages: large bore piping; QA/QC; MAC review; QPMP;
civil penalty; engineering oversight; and overhead. Naturally
NiMo disagrees, asserting that the damages calculations by
its own experts are "manifestly reasonable" and an "accurate

assessment" of the damages sustained by plaintiffs.'" Thus,
from NiMo's perspective, there is absolutely no reason that
the jury should not hear its proof on the categories of damages
just listed.

"It is well-settled that a plaintiff in a contract action must
demonstrate both that his damages were caused by the alleged
breach and that the alleged loss is capable of proof with
reasonable certainty." Ullman-Briggs, Inc. v. Salton, Inc., 754
F.Supp. 1003, 1008 (S.D.N.Y.1991) (emphasis added) (citing
Lexington Products, Ltd. v. B.D. Communications, Inc., 677
F.2d 251, 253 (2d Cir. 1982); Kenford Co. v. County of Erie,
67 N.Y.2d 257, 261, 502 N.Y.S.2d 131, 132 (1986)). On
this aspect of its motion, ITT centered almost exclusively
on whether the amount of NiMo's asserted damages can
be proven with reasonable certainty; it did not focus on

causation.77 So at this point, the court will limit its discussion
to whether the amount of NiMo's damage estimates, as
calculated by its experts, is based upon speculation or
conjecture, and as such should not be allowed to be presented

to a jury.

*34 In appraising the sufficiency of damage evidence,
several well established principles have evolved. In Wolff
& Mimier, Inc. v. Whiting-Turner Contracting Co., 946

F.2d 1003 (2d Cir. 1991), the Second Circuit reiterated a

couple of those principles. First, "[a]lthough the amount of
recoverable damages is a question of fact, the measure of

damages upon which the factual computation is based is a
question of law.' " Id. at 1009 (quoting United States ex

rel. Juno Constr. Corp., 759 F.2d 253, 255 (2d Cir. 1985)).
Second, "[a] party is not to be denied damages when they are
necessarily uncertain,..., New York law does not countenance

damage awards based on '[s]peculation or conjecture.' " Id.
at 1010 (quoting Berley Indus., Inc. v. City of New York, 45
N.Y.2d 683, 687, 412 N.Y.S.2d 589, 591 (1978)). "In other
words, 'the damages may not be merely speculative, possible
or imaginary, but must be reasonably certain and directly
traceable to the breach, not remote or the result of other
intervening causes.' " Care Travel Co. v. Pan American World

Airways, Inc., 944 F.2d 983 (2d Cir. 1991) (quoting Kenford
Co., 67 N.Y.2d at 261, 502 N.Y.S.2d at 132 (citing in turn
Wakeman v. WJieeler & Wilson Manufg Co., 101 N.Y. 205
(1886)). "[T]he burden of uncertainty as to the amount of

damages is upon the wrongdoer,....7 Lamborn v. Dittmer,
873 F.2d 522, 532-33 (2d Cir. 1989) (quoting Contemporary
Mission, Inc. v. Famous Music Corp., 557 F.2d 918, 926 (2d
Cir. 1977)) (citations omitted). Lastly, the principle having
perhaps the most impact upon ITT's motion pertaining to
damages is that "[t]he test for admissibility of evidence
concerning prospective damages is whether the evidence has

any tenancy to show their probable amount.7 Id. (emphasis
added).

Those same principles were expounded upon by the New
York Court of Appeals in Berley Industries:

Particularly in actions ex contractu, ..., when it is clear
that some injury has been occasioned, recovery will not
necessarily be denied a plaintiff when it is apparent that
the quantum of damages is unavoidably uncertain, beset by
complexity or difficult to ascertain.... The law is realistic
enough to bend to necessity in such cases. A jury then may
draw reasonable inferences from the other, though lesser,
proofs actually presented in order to arrive at an estimate of
the amount of extra costs which are the natural and probable
result of the delay.... Even then there must be a definite and

logical connection between what is proved and the damages
a jury is asked to find....

Id. at —, 412 N.Y.S.2d at 591; see also Borne Chemical

Co. v. Dictrow, 85 A.D.2d 646, —, 445 N.Y.S.2d 406,
413-14 (2d Dep't 1981). It cannot be overlooked, however,
that "[t]he amount of damages need not be calculated with
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absolute certainty or mathematical precision." Trans World
Airlines, Inc. v. 47th Street Photo, Inc., 751 F.Supp. 439,
440 (S.D.N.Y.1990) (citing Story Parchment Co. v. Paterson
Parchment Paper Co., 282 U.S. 555, 563, 51 S.Ct. 248,
250-251, 75 L.Ed. 544 (1931), and other cases). Similarly,
"[e]vidence that, as a matter of just and reasonable inference,
shows the existence of damages and the extent thereof will
suffice, even though the result is only an approximation."
Id. at 441 (citing Story Parchment, 282 U.S. at 563, 51
S.Ct. at 250 and other cases). The court will now examine

the evidence submitted in connection with ITT's summary
judgment motion on damages in light of the standards just
recited.

2. Large Bore Piping

*35 ITT claims that the damages NiMo seeks to recover
for erection, repair and rework of large bore piping and pipe
supports are speculative because the sampling methodology
employed by NiMo's experts is "inherently speculative," and

the determination of a "reasonable" amount of rework is
also speculative. The court will separately address those two
contentions.

a. Sampling

Preliminarily, it should be noted that according to ITT there
would be no need for statistical sampling if one of two events
had occurred at Contract Change 34 — the final contract
change. Either NiMo should have kept the contemporaneous
time records, which it had a right to do under Contract

Change 26;01 or, NiMo should not have agreed to final
acceptance of ITT's work by signing Contract Change 34.
As discussed in section one, ITT adheres to the view that

when NiMo approved final payment to ITT under Contract

Change 34,82 ITT had settled all claims (past and future)
with NiMo. In reliance upon NiMo's final acceptance ofITT's
work (in Contract Change 34), ITT also did not retain the
contemporaneous time records.

ITT makes much of the fact that NiMo did not exercise

its right to retain the contemporaneous time records. While
in hindsight it obviously would have been preferable to
have those documents; the fact remains that they are

not available. Nothing in the record suggests that the
unavailability of those documents is due to wrongdoing by

84any party to this litigation. °'t Thus, the court will not prevent
NiMo from relying upon statistical sampling evidence just
because at one point there were contemporaneous time
records, which purportedly would have established what

NiMo is endeavoring to show by way of sampling.

To fully understand ITT's objections to the sampling
methodology devised and applied by NiMo's experts, an
overview of that methodology is helpful. The starting
point for NiMo's sampling methodology is the document
packages ("planners"), which were retrieved from NMP2

plant records. The information contained in those planners,
while incomplete, contains such items as isometric drawings
for a certain section of piping; weld data reports; and
sign-off forms from the superintendent, foreperson or field
engineer. ITT's Appendix, Vol. V at 1411. Out of 17,735 pipe
support planners, the sampling population consisted of 401
planners selected by NiMo's statistical expert. Id. at 1259 and
1411; ITT's Appendix, Vol. VII at 1945-48. The sampling
population was smaller for piping sections; 41 out of 421
planners were reviewed. Id. at 1251;id. at 1972.

Using the sample planners, one of NiMo's experts, Alan D.
Nance, tried to ascertain whether repair and rework was done,
and the cause for such repair or rework, i.e. craft error or other
causes, such as SWEC mandated design changes. Id. at 1409,
1412. When he detennined that the rework or repair was due
to craft error, Mr. Nance then estimated the hours spent on
such repair or rework. Id. at 1213, 1242,1409,1412. Those
figures were totaled and extrapolated to the entire number of
pipe supports and pipes. A reasonable amount of rework was
then credited by the expert, and the hours were translated into
a dollar amount by using average wage costs for the years in
question. Jc?. at 1251, 1256.

*36 The methodology just described, albeit in far less
detail than that contained in the damage reports of NiMo's
experts, is objectionable to ITT. According to ITT, "[b]ecause
of the small number of documentation packages actually
reviewed and the multiplier effect of overhead and interest,
the smallest error in Mr. Nance's judgment as to whether
a piece of rework occurred, was [ITT's] fault, or the time
necessary to accomplish it is enormously magnified in the
final damages calculation." ITT's Damages Memorandum
at 20. To illustrate, ITT states that "[i]n the pipe support
claim, ..., an incorrect assumption that a single incident of
rework required scaffolding in 1983 would add approximately
$51,000 to the damages sought by the plaintiffs." Id. (citing
ITT's Appendix Vol. V, at 1255-1268).
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Due to the time and expense allegedly involved in reviewing

every planner,"^ NiMo hired several experts, including
a statistician. Dr. Charles Mann, and Alan Nance, a

mechanical engineer specializing in piping. In conducting
his review of the sample planners. Nance's job was to
apply the sampling method devised by Dr. Mann. Mr.
Nance avers that his review exposed that "there were
systemic, recurring, ongoing and serious failures on the
part of ITT in the pipe support and piping erection
process," including improper installation sequence, incorrect
installation, lost documentation, carelessly performed work,
welding defects, loose hardware, delayed inspections, lost
material and incorrect repairs. Nance Affidavit at ^ 33
(Plaintiffs' Appendix Vol. I, Ex. C thereto). Based on Nance's
results, Dr. Mann then determined the cost of excessive work

in the total population of pipe and pipe supports. Affidavit of
Charles Maim (December 3, 1991) ("Mann Affidavit") at D 6
(Plaintiffs' Appendix Vol. I, Ex. E thereto).

Not unexpectedly, Dr. Maim avers that "[t]he statistical
methodology used to make the calculations and inferences...
is widely accepted and used in the statistical community." Id.
at 1 8 (Plaintiffs' Appendix, Vol. I, Ex. E thereto). NiMo has
provided the court with additional information regarding the
methods used and conclusions drawn by its damages experts.
Although the court did review that infonnation, it need not
concern itself with those details to resolve this motion.

The threshold issue here is the propriety of statistical
sampling in the context of this rather unique litigation (the
constmction of a nuclear power plant). After reviewing
NiMo's proof as to damages, which is part of the record on this
motion, the court cannot accept ITT's assertion that NiMo's
sampling evidence is inherently speculative. It is tme, as ITT
points out, that sampling has generally been allowed in factual
settings vastly different than the present one. See, e.g., Royal
Business School, Inc. v. New York State Dept. of Education,
141 A.D.2d 170,534N.Y.S.2d489 (3rdDep't 1988) (allowing
statistical sampling to determine the accuracy of a business
school's certification of students for state tuition assistance

awards, and to compute the total amount disallowed for
improper certification); and People v. Chester, 91 Misc.2d
551, 398 N.Y.S.2d 320 (N.Y.Sup.Ct.1977) (expert testimony
permissible based upon sampling in a case challenging the
representation of minorities in a jury pool). It is equally true,
however, that the evidence before the court, primarily in the
form of damage reports and experts' affidavits, undeniably
has a "tendency" to show the amount of damages allegedly

sustained by NiMo. Estimates based on "sound sampling
techniques" will, in some circumstances, suffice as the best
evidence of proving damages. Martin Motor Sales, Inc.
v. Saab-Scania of America, Inc., 452 F.Supp. 1047, 1053
(S.D.N.Y.1978), off d without pub. opinion, 595 F.2d 1209 (2d

Cir. 1979) (citation omitted). ou Thus, even though the present
case might not fall into the group of cases where statistical
sampling evidence has typically been permitted, without a
more fully developed record, there can be no detennination
as to whether NiMo's sampling techniques are sound.

*37 NiMo's experts need to be cross-examined and defense
experts also need to render their opinion—both as to the
propriety of the sampling methodology employed, and as to
the conclusions which can be drawn from that methodology.
Presumably, cross-examination of experts on both sides of
this litigation will allow the respective opposing counsel
to show, for example, the fallacy, if any, in the reasoning
of a given expert; whether that expert's calculations are
based upon faulty underlying assumptions, and whether the
methodology used is a reasonable basis for ascertaining

damages. Only then will the court be in a position
to detennine whether certain damage claims are tmly

speculative.88

This is not a situation, as ITT contends, where it can be safely
said at this point that NiMo's damages calculations as to large
bore piping are so "grossly inflated and exaggerated as to
render them meaningless." D.S. Magazines, Inc. v. Warner
Publisher Services, 640 F.Supp. 1194, 1209 (S.D.N.Y.1986)
(damages claims "derived from unwarranted bases and
speculative assumptions ... [were] so conjectural that they
could not serve as a proper basis for calculating plaintiff's
alleged damages"). Nor is this a situation such as that
presented in Herman Schwabe where the testimony of
plaintiffs economist was properly excluded because it was
based on assiunptions that ranged from "demonsta-ably false
to unreasonable and contrary to common sense." Autowest,
Inc. v. Peugeot, Inc., 434 F.2d 556, 566 (2d Cir.1970) (citing
Herman Schwabe, 297 F.2d at 910-12). Looking at NiMo's
damage proof in a vacuum (that is without the advantage of
experts offering contrary opinions), as the court necessarily
must on this motion, it cannot say that the assumptions of
NiMo's experts are demonstrably false and/or contrary to
common sense. Such a finding would be premature given
the current state of the record. The present case is more
akin to Trans World Airlines, supra, 251 F.Supp. 439, where
the court, quoting from a Ninth Circuit decision, observed
that when evidence tends to support a theory of damages, a
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party has the right to put that evidence before a jury and ask
them to believe it. 751 F.Supp. at 441 (quoting Transworld
Airlines Inc. v. American Coupon Exchange, Inc., 913 F.2d
676, 692-693 (9th Cir. 1990). To conclude, the court denies
ITT's summary judgment motion insofar as that motion is
seeking a detennination that NiMo's large bore piping claims
are speculative as a matter of law because they are based upon
statistical sampling.

b. Rework Determination

The second aspect of ITT's motion as to the large bore
piping damage claim is that the attempt by NiMo's expert
to ascertain a reasonable amount of rework is wholly
speculative. As ITT describes it, there are essentially three
steps in the methodology used by NiMo's expert to make
that detennination. First, the expert used a 73.4 manhour rate
derived from the negotiation of unit rates in 1981. Deposition
of Alan D. Nance (May 8,1991) at 298 (ITT's Appendix, Vol.
VII at 1954). Those rates supposedly reported a projection
as to how long it would take to erect a given commodity.
Mr. Nance (NiMo's engineering expert) then rounded up the
unit rate to 100 manhours to justify "things we could not
quantify." Id. at 309. (ITT's Appendix, Vol. VII at 1963). The
resultiug calculation represents the time Mr. Nance posits that
ITT should have spent on each large bore pipe support. Id.
at 293 (ITT's Appendix, Vol. VII at 1949). (emphasis added).
Lastly, to arrive at a final reasonable rework figure, Mr. Nance
relied upon a 1981 report suggesting that rework for all crafts
on a nuclear power plant, not just large bore piping and pipe
supports, could "represent 15 to 20 percent of total manhours
in certain areas." ITT's Appendix Vol., VI at 1490. He also
relied upon a 1981 estimate by SWEC that rework due to
design changes might equal 12%. Mr. Nance thus computed
that rework due to craft error (put more bluntly, ITT's "fault")
should have been no more than ten percent. ITT's Appendix,
Vol. VII at 1950. The end result of those calculations is

an allocation of ten manhours (that is, ten percent of 100
manhours) as a reasonable rework rate for each large bore pipe
support. ITT's Appendix, Vol. V at 1256.

*38 These calculations result in "no more than a guess"
in ITT's opinion. ITT's Damages Memorandum at 31. ITT
disputes these calculations claiming that "plaintiffs are
attempting to unilaterally impose a contractual obligation on
Grinnell [ITT] that was never discussed in negotiations." Id.
More particularly, according to ITT, "[t]he final result of the
plaintiffs' methodology is an attempt to hold Ghnnell [ITT]

liable for hours devoted to rework in excess of ten percent of
the time Grinnell [ITT] 'should' have taken to erect the pipe
supports and piping." Id.

NiMo does not challenge ITT's description of the
methodology used by Mr. Nance to determine a reasonable
rework amount. Instead, as it did with most of the damage
claims, NiMo responds by reiterating the general rules of
law as to proof of damages, and by outlining the extensive
work done by its experts to quantify the damages. Basically
for the same reasons set forth in section III(B)(2)(a), the
court is unable to hold that the reasonable amount of rework

calculated by NiMo's experts in connection with large bore
piping is speculative as a matter of law. NiMo is apprised,
however, that on the record as it is presently constituted, on a
spectrum, the rework element of the large bore piping claims
seems to fall far closer to impennissible, speculative evidence
than it does to admissible evidence.

3. CAT/SALP

The only ground asserted by ITT for granting summary
judgment on NiMo's claim regarding CAT/SALP costs
generally is that those damages are consequential. In ITT's
view, these damages are consequential and thus excluded
under the contract because they are not a "direct" or
"natural" result of ITT's alleged breach of contract. ITT's
Damages Memorandum at 34. As previously discussed,
whether damages are consequential or not is usually a fact

issue. °:' Therefore, ITT's assertion that these damages are
consequential does not form an adequate basis for the granting
of summary judgment.

4. Increased QA/QC Costs

As part of their CAT/SALP claim, NiMo is seeking to recover
$10,522,576.00 (excluding overhead and financing costs) of
the total project QA/QC costs. ITT's Appendix, Vol. V at
1310. This calculation is based on the assumption that as a
result of failures (at least some, if not all, of which NiMo
is attributing to ITT) revealed by the CAT and SALP audits
conducted by the NRC, there were "substantial increases
in project QA/QC manpower" which otherwise would not
have been needed. Id. (emphasis added). ITT presents the
court with compelling reasons as to why this particular
claim is speculative as a matter of law. See ITT's Damages
Memorandum at 36-40. NiMo does not refute that reasoning;
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instead, as before, it simply makes generalizations regarding
the mehts of its proof. NiMo cannot survive ITT's motion
for summary judgment on this claim on the basis of those
generalizations.

The court agrees with ITT—the mathematical formula
used by NiMo to quantify this claim is fraught with
uncertainty. The most glaring and perhaps most significant
uncertainty is that one of NiMo's experts "estimated," with
no readily apparent foundation, that 25% of the QA/QC
costs which he deemed as "excessive" are attributable to

ITT. ITT's Appendix, Vol. V at 1384. Plainly then this
claim is far too speculative and as such does not meet the
standards established in the case law discussed herein. Thus,

for substantially the reasons set forth in ITT's Damages
Memorandum, the court grants summary judgment to ITT as
to the damage claim for increased QA/QC costs.

5. MAC Review Costs

*39 Another part of the CAT/SALP claim is the
$3,690,604.00, which supposedly represents ITT's share of
the MAC review. The MAC review refers to the consulting
work done by an outside finn (MAC) assessing NMP2
quality programs. NiMo divides the MAC review cost into
two parts: the amount charged by MAC and the estimated
costs of all personnel on the NMP2 project, including ITT
employees, who assisted or otherwise interacted with MAC.
ITT's Appendix, Vol. V at 1230-32; 1304-05. Once again,
NiMo did not respond in any specific or meaningful way
to ITT's cogent argument that this element of damages is
speculative because it is based upon no more than a series of
estimates connected by unfounded assumptions. So, for the
reasons set forth in ITT's Damages Memorandum, ITT is also
entitled to summary judgment on that portion of the CAT/
SALP claim pertaining to the cost of the MAC review.

6. QPMP Costs

Supposedly as a result of mismanagement by ITT, the
NRC ordered the NMP2 project to establish a program to
monitor constmction quality activities. ITT's Appendix, Vol.
V at 1232-33. NiMo is seeking to recover $113,682.00 of
the estimated cost of that program. This claim too cannot
withstand ITT's summary judgment motion. NiMo has come
forth with absolutely nothing to convince the court that these
calculations are based upon anything other than educated

guesswork. The court agrees with ITT, given the guesswork
and unsupported assumptions which form the basis for this
damage estimate, summary judgment on the QPMP claim is
mandated. See ITT's Damages Memorandum at 42^4; and
ITT's Reply Memorandum at 13.

7. Civil Penalty

In a letter dated March 20, 1984, the NRC included a Notice

of Violation imposing a $100,000.00 civil penalty on NMP2.
ITT's Appendix, Vol. V at 1309; see also id. at 1373-82.
One ofNiMo's experts determined that 19% of that penalty
or $19,000.00 was attributable to ITT. NiMo is seeking
to recover that sum. The $19,000.00 figure was arrived at
through a relatively simple computation. The total number
of NRC violations cited was divided by the violations (or
portions of violations) which NiMo contends were the "fault"
of ITT. Id. at 1309, 1373-83. The court concurs with ITT

that because "[tjhe plaintiffs did not consider the severity
of the violations, nor take into consideration the NRC's

overwhelming concern with Niagara Mohawk's management
deficiencies," this particular damage calculation "does not
bear the 'definite and logical connection' between Grinnell's
alleged deficiencies and the claimed damages required by
Berley Industries,...." ITT's Damages Memorandum at 44-
45. That, combined with the fact that NiMo offered nothing
to convince the court otherwise, requires that summary

judgment be granted in favor ofITT on this claim.

8. Engineering Oversight

As previously mentioned, engineering oversight costs are
not a separate category of damages, but are a portion of
the damage claims for planner preparation, large bore pipe

support and large bore piping.7" ITT contends that these
oversight damages are both consequential and speculative.
The court can find no reason in this instance to deviate

from its initial conclusion that generally whether damages
are consequential is a fact issue. (ITT itself seems to place
little credence in the argument that oversight damages are
consequential, as it devotes only one sentence of its lengthy
damages memorandum to that argument. See ITT Damages
Memorandum at 48.) Thus, summary judgment is denied
on the engineering oversight portion of NiMo's damages
insofar as said motion is based upon the assumption that those
damages are consequential.
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*40 Nor does the court agree with ITT that these damages
are speculative as a matter of law. ITT insists (mistakenly) that
NiMo's formula is based on two unsupported assumptions.
Specifically, according to ITT the assumptions that NiMo's
engineering costs increased and that they did so on a
proportional basis are both unsupported. Those assumptions
are not completely unsupported, however. In fact, the contrary
is true: both assumptions are amply supported by proof in
the record. For example, two NiMo employees unequivocally
averred that NiMo incurred increased oversight costs due to
ITT failures. Affidavit ofYatish C. Goyal (Dec. 3, 1991) at ^
9 (Plaintiffs' Exhs. Vol. V, Tab T thereto); Affidavit of Gerald
K. Rhode (Nov. 27, 1991) at 1 12 (Plaintiffs' Exhs. Vol. VI,
Tab U thereto); see also Huston Affidavit at Tf 17 (Plaintiffs'
Exhs., Vol. IV at 770). Insofar as the assumption that increases
were on a proportional basis is concerned, based upon the
averments and deposition testimony of Charles Huston, one
ofNiMo's experts, the coiirt is also satisfied that that is not a
completely unsupported assumption. See Huston Affidavit at
TT 17 (and citations therein) (Plaintiffs' Exhs., Vol. IV at 770).

10. Liquid Penetrant Inspection

ITT tries to depict the oversight formula as being the same
or worse than the mathematical formula rejected by the Court
of Appeals in Berley Industries, where there was no attempt
"to prove that the formula was logically calculated to produce
a fair estimate of actual damages." Berley Industries, 45
N.Y.2d at 688,412 N.Y.S.2d at 591.1nthe present case, NiMo
made such an attempt. Therefore, the court will allow NiMo's
damage claim for oversight to remain in the case—at least for
now.

9. Overhead

NiMo's claim for overhead costs, totaling $3,573,744.00,
(also a portion of other damage claims rather than an actual
category of damages unto itself), is in almost the exact same
position as the oversight claim. ITT contends that summary
judgment on this claim is also mandated because such costs
are speculative, and barred as consequential damages. Again,
the court will not retreat from its determination that the

issue of whether damages are consequential is ordinarily one
of fact. Therefore, the resolution of that issue will have to

await another day. Further, because there is no discemable

difference between the method used to calculate oversight
costs and that used to calculate overhead costs, there is also

no basis for granting summary judgment in ITT's favor on the
overhead claim.

During the course of the CAT inspection, the NRC found

that five welds that had been liquid penetrant inspected
and accepted by ITT had, in fact, unacceptable "linear
indications." As part of the damages, NiMo is seeking

$9,633,506.00,92 which it attributes to the fact that for a
period of time, ITT's union pipefitters accompanied liquid
penetrant inspectors. ITT's Appendix Vol. V, at 1286.

*41 ITT vigorously argues that it is "inconceivable"
that NiMo is entitled to recover any amount for these
alleged damages because the arrangement to have ITT union
pipefitters accompany inspectors was approved with the
piping union management by SWEC's resident manager,
Ronald Wagner. And relying upon contract P301 C, ITT states
that it was obligated to abide by SWEC's directions, and,
by the same token, was entitled to reimbursement for such
resulting labor costs.

NiMo alleges that ITT misapprehends the nature of this claim.
NiMo, through the affidavit of Charles Huston, contends that
it is not an issue of who supplied or requested the union
pipefitters who accompanied the liquid penetrant inspectors.
Huston Affidavit at 15 D 29 (Plaintiffs' Exhs., Vol. IV at

777). Rather, in NiMo's view, the reason the pipefitters had
to accompany the inspectors was essentially due to ITT's

alleged breach of contract. That is, "[i]fITT had planned and
scheduled its work so that the welds were tested within a

reasonable time, before dirt and rust had a chance to build

up," then presumably there would have bee no need for the

accompanying pipefitters. Id. (citation omitted). Because the

outcome here appears to depend upon whether ITT properly
perfonned under the contract, and because that is one of the

definitive issues for trial, ITT's summary judgment motion on
this claim is denied.

This category of damages is also consequential according
to ITT. The basis for ITT's argument this time is slightly
different than it was for the other categories of damages.
This time around, ITT is asserting that the use of additional

ITT union pipefitters constitutes a "special" or "unusual"

circumstance; and thus any damages arising therefrom are

consequential. Even though the argument is different, the

result is the same. Whether these damages are consequential
and thus excluded under the contract cannot be decided on

this summary judgment motion.
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11. Planner Preparation

The last specified category of damages is for costs incurred
due to SWEC's preparation of planner packages. Following
an NRC inspection in April, 1982, SWEC personnel began to
prepare some of the planners. ITT's Appendix, Vol. V at 1292,
1299. They did that because the NRC resident inspector found
Aat the welding procedure for a certain category of welds had
not specified that the welds be qualified for impact testing.
Id. at 1292. According to ITT, those planners would have had
to have been prepared by someone in any event, so the cost
of SWEC personnel who eventually perfonned that task is
not recoverable. ITT bluntly states, "[t]here is no legal theory
or contractual obligation to support such a recovery." ITT's
Damages Memorandum at 51.

NiMo argues, on the other hand, that the damages it is seeking
under this claim are for costs mcurred as a result of "[t]he
fact that SWEC personnel had to take over work that ITT
personnel had performed improperly." Huston AfRdavit at
16,1] 31 (Plaintiffs' Exhs., Vol. IV at 778) (citation omitted).
Thus, as with the liquid penetrant inspection claim, this claim
too seems to turn on NiMo's success in proving a breach of
the underlying confa-act; and that issue cannot and has not
been decided by these motions. NiMo's claim for planner
preparation will thus remain in the case for now.

12. Other Damages

*42 Finally, ITT is arguing that a catch-all category
of damages, which it simply refers to as "other," are
consequential damages and thus barred under the contract.
See ITT's Damages Memorandum at 52 and chart attached
thereto. It should come as no surprise that the court is
hesitant to conclude that these damages are consequential, and
therefore prohibited by the contract, when ITT has not even
specified what those damages are, except in a cursory manner.
Moreover, such a finding would be wholly inconsistent with
the coiirt's prior determination that whether damages (of any
kind) are consequential is a fact issue.

To summarize, with the exception of the damage claims
for QA/QC costs; MAC review; QPMP costs; and the

civil penalty,7"' the court is not prepared to hold at this
point in the litigation that any of NiMo's other damage
claims are speculative (or otherwise barred) as a matter of
law. Fiirthermore, the court on these motions will not, and

cannot, determine that any ofNiMo's purported damages are
consequential and thus barred under contract P301C. The
possibility always remains, however, that the court will be
in a position to make such determinations (both as to the
speculative nature of given damage claims and/or whether
any damages are consequential as a matter of law) after

hearing the proof at trial.94

Accordingly, for the reasons set forth herein, it is hereby
ORDERED:

(1) that the first motion for summary judgment by the
ITT defendants is GRANTED with respect to the enhanced
radiograph claims; and in all other respects it is DENIED;

(2) that plaintiffs' cross-motion for summary judgment is in
all respects DENIED;

(3) that the motion for summary judgment by the ITT
defendants seeking to dismiss Count V (Breach of Contract)
of the Amended Complaint on the grounds that that cause of
action is contractually barred is DENIED;

(4) that the motion for summary judgment by the ITT
defendants seeking to dismiss Count VI (Negligence) of the
Amended Complaint on the grounds that that cause of action
is barred by the economic loss docta'ine is GRANTED;

(5) that the motion for summary judgment by the ITT
defendants seeking to dismiss Count VII (Gross Negligence)
of the Amended Complaint on the grounds that the ITT
defendants did not owe the plaintiffs any independent tort
duty and/or that such cause of action is barred by the
economic loss doctrine is DENIED;

(6) that the motion for summary judgment by the ITT
defendants seeking to dismiss plaintiffs' claim for financing
costs on the grounds that those damages are barred by law and
are consequential damages barred by the parties' contract is
DENIED;

(7) that the motion for summary judgment by the ITT
defendants seeking to dismiss plaintiffs' claim for increased
QA/QC costs, MAC review costs, QPMP costs and a portion
of the civil penalty on the grounds that they are speculative
is GRANTED;

(8) that the motion for sunmiary judgment by the ITT
defendants seeking to dismiss plaintiffs' claim forCAT/SALP
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damages on the grounds that those damages are consequential
damages barred by the parties' contract is DENIED;

3
*43 (9) that the motion for summary judgment by the

ITT defendants seeking to dismiss plaintiffs' claims for
engineering oversight costs on the grounds that those
damages are speculative and are consequential damages
barred by the parties' contract is DENIED;

(10) that the motion for summary judgment by the ITT
defendants seeking to dismiss plaintiffs' claim for overhead
on the grounds that those costs are speculative is DENIED; 4

(11) that the motion for summary judgment by the ITT
defendants seeking to dismiss plaintiffs' claim for the costs
of pipefitters accompanying liquid peneta-ant inspectors is
DENIED;

(12) that the motion for summary judgment by the ITT
defendants seeking to dismiss plaintiffs' claim for the costs of
SWEC's preparation ofplaimers is DENIED; and

(13) that the motion for summary judgment by the
ITT defendants to dismiss all claims for consequential
damages identified on the chart attached to ITT's Damages
Memorandum on the grounds that they are barred by the
parties' contract is DENIED.

IT IS SO ORDERED.

1

2

The various memoranda of law submitted in

connection with these two sets of motions total

over 300 pages in length, excluding exhibits thereto
and Statements of Material Facts pursuant to
Local Rule 10(J). The combined exhibits total
approximately 3,818 pages. In addition, in response
to ITT's second set of summary judgment motions,
plaintiffs submitted six volumes of appendices
which are not numbered sequentially, but which
measure nearly nine inches in height. Some of the
exhibits are duplicative, but not many.

The plaintiffs are Niagara Mohawk Power
Corporation ("NiMo"), Long Island Lighting
Company, New York Gas and Electric Corporation,
Rochester Gas and Electric Corporation, and
Central Hudson Gas & Electric Corporation.
Because NiMo is the owner of the largest share of
NMP2 and because it is the first named plaintiff,

5

6

7

NiMo and plaintiffs will be used interchangeably
throughout this decision.

When ITT filed its original summary judgment
motion in December, 1990, it included a motion

for summary judgment on SWEC's cross-claim for
contribution and indemnification. However, based
upon the SWEC settlement agreement, SWEC has
agreed to drop this cross-claim against ITT; thus
rendering moot that portion ofITT's first summary
judgment motion.

Amended Complaint at *^ 150-157.

The damage figures cited herein are all taken from
NiMo's damage reports—part of the record on
these motions. The court is cognizant of the fact
that due to additional recent calculations by NiMo's
experts (some as recent as early this month), these
figures may not correspond exactly to the damages
NiMo will be seeking to prove at trial. The court
will use the figures contained in those damage
reports simply as a point of reference. Those figures
are not binding on the parties in any way.

In addition to P301C, ITT and NiMo entered into

two other contracts for the project. One was a
contract to fabricate the pipe ("the piping contract"
or "301B" contract) and the other was a contract to

fabricate the pipe supports. Contract P301C is at the
heart of this litigation, but there is one allegation
pertaining to the 301B piping contract and that is
the so-called radiograph enhancement claim, which
will be briefly addressed later.

See Answer to Amended Complaint, Counterclaim
and Jury Demand of ITT Fluid Products

Corporation and ITT Fluid Technology
Corporation at 16-17.

In its answer, ITT specifically asserts an
affirmative defense based upon the "settlement
agreements" (i.e. the pertinent Contract
Changes). Id. at 17. That is not tmly a discrete
aspect ofITT's first summary judgment motion,
however. Therefore, even though ITT separately
asserted in its answer a defense based upon
the "settlement agreements," the court will

not consider that as a possible independent
basis for ITT's first summary judgment motion.
The settlement agreement defense will only be
considered insofar as the same is encompassed
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8

9

10

11

in the other affirmative defenses which form the

basis for ITT's motions herein.

Plaintiffs' Memorandum in Support of their
Cross-Motion for Summary Judgment and in
Opposition to Motion for Summary Judgment of
Defendants ITT Fluid Products Corporation and
ITT Fluid Technology Corporation ("Plaintiffs'
Memorandum") at 4, n. 4.

See also Ginett v. Computer Task Group, Inc.,
No. 91-7768, 91-7792, slip op. 3169, 3195-
3196 (2d Cir. April 21, 1992) ("If an ambiguity
in the contract exists, then summary judgment
is generally improper, because the principles
governing summary judgment 'require that where
contract language is susceptible of at least two
fairly reasonable meanings, the parties have a right
to present extrinsic evidence of their intent at
the time of contract.' " (quoting Schering Corp.
v. Home Ins. Co.. 712 F.2d 4, 9 (2d Cir.1983));
see also Werbungs Und Commerz Union Austalt
v. Collectors' Guild, Ltd.. 930 F.2d 1021, 1025-

1026 (2d Cir. 1991) ("Where contract language
is ambiguous, interpretation of the language's
meaning, and hence determination of the parties'
intent, is a question of fact for the jury.") (citations

omitted); Enercomp, Inc. v. McCorhill Pub., Inc.,
873 F.2d 536, 546 (2d Cir. 1989) ("Where parties'
intent cannot be conclusively determined as a
matter of law from the terms of the agreement at
issue, a factual question arises that must be resolved
by a jury.")

And that is so even where, as here, both parties
move for summary judgment. Long Island Airports
Limousine Service Corp. v. Playboy-Elsinore
Associates, 739 F.2d 101, 103 (2d Cir. 1984)
(citations omitted); see also Home Ins. Co. v.
Aetna Cas. & Sur. Co., 528 F.2d 1388, 1390 (2d
Cir. 1976) (citing American Manuf. Mutual Ins. Co.
v. American Broadcasting-Paramount Theatres,
Inc., 388 F.2d 272, 279 (2d Cir. 1967)) (fact that
both sides move for summary judgment does not
make it more readily available).

Memorandum in Support of Motion for
Summary Judgment of Defendants ITT Fluid
Products Corporation and ITT Fluid Technology
Corporation ("ITT's Memorandum") at 46.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

See supra, p.9.

Contract Change 32 at 14 III (ITT's Appendix, Vol.
Ill at 782).

SeeLeberman, supra, 880 F.2d at 1559.

ITT's Memorandum at 62.

See supra, p. 6.

ITT endeavors to distinguish this case, among
others, on the ground that it involved a gratuitous,
as opposed to a bargained for release. That is
a distinction without a difference, at least for

purposes of analyzing the issues raised by ITT's
motions. ITT has not pointed to any case authority,
and the court is aware of none, in which a New York

court has employed different standards governing
releases based upon whether they are gratuitous or
not.

Accord Gillaizeau, 766 F.2d at 713 (citing Gordon,
358 F.2d at 263) ("The parties' intent will detennine
the scope of a release.")

See Marvel Entertain., 747 F.Supp. at 948.

See Gillaizeau, 766 F.2d at 713.

ITT's Memorandum at 68.

Patent defects are those defects "known or

discernible by reasonable inspection." Yeshiva
Univ. v. Fidelity & Deposit Co., 116 A.D.2d 49,

-, 500 N.Y.S.2d 241, 244 (1st Dep't 1986)
(citing Town of Tonawanda v. Stapell, Mumm &
Beals Corp., 240 A.D. 472, 270 N.Y.S. 377 (4th
Dep't), off d, 265 N.Y. 630 (1934)).

See id. at 408 (citation omitted).

See, e.g., Cawley v. Weiner, 236 N.Y. 357 (1923);
John W. Cowper Co. v. Buffalo Hotel Dev. Venture,
115 A.D.2d 346, 496 N.Y.S.2d 127 (1985), appeal
of third-party plaintiff dismissed, 68 N.Y.2d 660,
505 N.Y.S.2d 75 (1986), affd, 72 N.Y.2d 890, 532
N.Y.S.2d 742 (1988).

See supra, p. 9.

See Schering, supra, 712 F.2d at 9-10.
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28

29

The "N" stamp refers to the "NA/NPT" stamp
held by ITT. According to ITT, "[a]n N stamp
represents authorization by the American Society
of Mechanical Engineers ...to install safety related
piping on a nuclear power plant. Memorandum
(Liability Issues) in Support of the ITT Defendants
Second Motion for Summary Judgment ("ITT's
Liability Memorandum") at 42.

A court may, sua sponte, deviate from the law of the
case doctrine for, among other reasons, the purpose
of avoiding the perpetration of error. When that
is done, certain notice requirements must be met.
For example, in United States v. Uccio, 940 F.2d
753 (2d Cir. 1991), the Second Circuit held that the
district court properly exercised its discretion to
revisit one of its prior rulings where the disb-ict
court believed such mling was "incorrect." Id. at
758-59. The Second Circuit explicitly held that
"[h]aving given Uccio [the defendant] sufficient
notice and an opportunity to be heard, it was well
within the court's discretion to decline to deem

itself bound by a ruling that it had come to view
as wrong." Id. at 759. See also United States v.
Lorusso, 695 F.2d 45, 53 (2d Cir. 1982) (" 'whether
the case sub judice be civil or criminal[,] so long
as the district court has jurisdiction over the case, it
possesses inherent power over interlocutory orders,
and can reconsider them when it is consonant with

justice to do so' ") (quoting United States v. Jerry,
487 F.2d 600, 605 (2d Cir. 1973)), cert. denied, 460
U.S. 1070,103 S.Ct. 1525,75 L.Ed.2d 948 (1983)).
Thus, in the present case, even though none of the
parties moved for reconsideration after NiMoI, if
the court were, in its discretion, to revisit the issues
decided therein, the law of the case doctrine would

not be violated, assuming the existence of a valid
legal basis justifying such reconsideration.

Although part ofNiMo's tort claims were dismissed
in NiMoI, the parties did not seek and the court did
not enter a partial or final judgment with respect to
those claims, as provided for in Fed.R.Civ.P. 54(b).
That rule allows a court to "direct the entry of a
final judgment as to one or more but fewer than
all of the claims or parties only upon an express
determination that there is no just reason for delay
and upon an express direction for the entry of
judgment." Fed.R.Civ.P. 54(b). That was not done

30

31

32

here. Rule 54(b) further states, in straightforward
language:

In the absence of such determination and

direction, any order or other form of decision,
however designated, which adjudicates fewer
than all the claims or the rights and liabilities
of fewer than all the parties shall not terminate
the action as to any of the claims or parties, and
the order or other form of decision is subject to
revision at any time before the entry of judgment
adjudicating all the claims and the rights and
liabilities of all the parties.
Id. (emphasis added); see also In Re United
States, 733 F.2d 10, 13 (2d Cir. 1984) ("It is
well established that the interlocutory orders and
mlings made pretrial by a distnct judge are
subject to modification by the district judge at
any time prior to final judgment,....") (citations
omitted). Therefore, because a partial final
judgment imder Rule 54(b) was not issued
in connection with NiMoI, the court could

conceivably reconsider its prior decision therein,
providing no other obstacles to reconsideration
are present.

In a more picturesque statement, the Court in
Sterling stated, "to be clearly erroneous, a decision
must... strike us as wrong with the force of a five-
week-old, unrefrigerated dead fish." 886 F.2d at
233.

Indeed, the court observes that after both NiMoI
and Wrigley were decided, at least one New York
state court plainly held, albeit with no analysis,
that a cause of action for negligent performance
of a contract "simply does not exist...." Megaris
Furs, Inc. v. Gimbel Bros., Inc., 172 A.D.2d 209,

-, 568 N.Y.S.2d 581, 583 (1st Dep't 1991)
(emphasis added) (citing Hamilton v. Hertz Corp.,
130 Misc.2d 1034, 1037, 498 N.Y.S.2d 706). Cf.
Westminster Const. Co. v. Sherman, 160 A.D.2d

867, —, 554 N.Y.S.2d 300, 301 (2d Dep't
1990) (citations omitted) (allegations that work was
performed under a contract in a "less than skillful
and workmanlike manner" stated a cause of action

for breach of contract, and not for negligence).

NiMo does not attempt to characterize its damages
as anything other than economic in nature. See
Tr. II at 57 (plaintiffs' counsel admitting that all
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34

35

36

damages sought here under negligence theories
are economic loss damages). In fact, as early as
December 13,1988, when ITT's motion to dismiss

the tort claims was argued, ITT described NiMo's
damages as solely for economic loss. See Tr. I at 5.
NiMo did not challenge that.

NiMol, 725 F.Supp. at 667-68.

See Richardson Greenshields Securities v. Mui-

Hin Lau, 693 F.Supp. 1445, 1456 (S.D.N.Y.1988)
(applying New York law, court denied summary
judgment on breach of fiduciary duty claim
because of conflicting evidence regarding whether
brokerage firm employee had a fiduciary
relationship with customer); see also Carter
Equipment Co. v. John Deere Industrial Equipment
Co., 681 F.2d 386, 390 (5th Cir.1982)
("The existence or nonexistence of a fiduciary
relationship between parties is a question of fact for
the jury."); Roberts v. Sears, Roebuck & Co., 573
F.2d 976,983 (7th Cir.), cert. denied, 439 U.S. 860,
99 S.Ct. 179, 58 L.Ed.2d 168 (1978), (To establish
the existence of a confidential relationship in the
context of a fraud claim, the Court stated, "The

trier of fact must examine all of the circumstances

surrounding the relationship between the parties
and determine whether 'one person reposes trust
and confidence in another who thereby gains a
resulting influence and superiority over the first.'
") (qaotmgKesterv. Crilly, 405 111. 425, 91 N.E.2d
419,423(1950)).

The court is cognizant of the fact that, for the most
part, the cases referenced herein included separate
and distinct claims for breach of a fiduciary duty.
NiMoI, 725 F.Supp. at 666. NiMo is making no
such claim. The court is of the view, though, that
the rules governing whether a fiduciary relationship
exists, be it formal or informal, apply with equal
force even where no claim for breach of a fiduciary
duty is alleged.

Judge Sweet's decision in Don King Productions,
Inc. v. Douglas, 742 F.Supp. 741 (S.D.N.Y.1990),
does not require a different conclusion. Although
the court in Don King held, as a matter of
law, that there was no special relationship of
trust and confidence arising out of a promotional
contract between a boxer and a promoter, there was

37

38

39

40

persuasive evidence in that case that the boxer, as
well as his manager, believed that the promoter had
not been doing a satisfactory job, thus destroying
any alleged tmst relationship. See id. at 766-67.

There is a marked contrast between the evidence

presently before this court and the evidence
in Don King. Unlike Don King, ITT has not
pointed to any evidence showing that the alleged
relationship of tmst between it and NiMo was
destroyed. Perhaps more importantly, however,
at least at this stage in the court's analysis, is
the fact that NiMo has highlighted evidence
which, if found credible by a jury, could support
a finding of a special relationship of tmst and
confidence.

The court readily admits that, in an effort to find
evidence which would support ITT's position, it did
not scrupulously review the entire record submitted
in connection with motions presently before it. That
is not the court's obligation; it is the obligation of
the parties.

Without any evident foundation, Mr. Rhode avered
that ITT was "functioning as the project manager
for piping erection [at NMP2]...." Rhode Affidavit
at T[ 13 (Plaintiffs' Exhs., Vol. IV thereto at 746).

Such a rule is necessary because of the divergent
goals of tort and contract law, which the court can
in Carmania thoughtfully explained as follows:

The law of contracts is meant to facilitate

voluntary economic exchange. Plaintiffs who
sue successfully for breach of contract are
entitled to damages providing them with the
benefit of the bargains they and the defendants
chose to strike—i.e., to be placed in the positions
they would have enjoyed had the parties'
expectations panned out. The law of torts, in
contrast, has different goals: to deter people from
inflicting hann when they behave unreasonably,
and to compensate those injured by restoring
them to the state they occupied before they
suffered hann.

Carmania, 705 F.Supp. at 938.

Insofar as NiMo's liability memorandum can
be read as intimating that the economic loss
doctrine is not a bar to the tort claims

because ITT rendered professional services, the
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42

43

44

45

46

47

court declines to so find. Even assuming that
the erection of large bore piping and pipe
supports by ITT amounted to the rendering of
professional services, the court is not prepared
to expand the professional services exception to
include constmction project subcontractors such as
ITT. Including subcontractors within the limited
professional services exception to the economic
loss doctrine would significantly undermine that
doctrine; because then any subcontractor on a
construction project, even those in contractual
privity, could be held liable for strictly economic
loss damages. The court is not prepared to take
so expansive a view of the professional services
exception to the economic loss doctrine.

See, e.g.. Sears, Roebuck & Co. v. Enco Assocs.,
Inc., 43 N.Y.2d 389, 401 N.Y.S.2d 767 (1977);
Paver & Wildfoerster v. Catholic High School
Association, 38 N.Y.2d 669, 382 N.Y.S.2d 22
(1976); but see Robinson Redevelopment Co. v.
Anderson, 155 A.D.2d 755, 547 N.Y.S.2d 458
(3rd Dep't 1989) (developer not entitled to bring
professional malpractice claim for economic loss
against architectural firm).

See NiMoI, 725 F.Supp. at 665.

See id.

See Schiavone, 56 N.Y.2d 667, 451 N.Y.S.2d 720
(1981).

Although this paragraph is designated as a separate
subsection of the amended complaint entitled,
"damages," it is incorporated by reference in the
tort causes of action alleged against ITT. See
Amended Complaint at 41-42, <^ 153 and 156.
And no other damages are referred to in the tort
claims. Thus, it is clear that NiMo is seeking to
recover for these damages based upon a tort theory.

See Plaintiffs' Appendices Vols. II, III, IV, and V,
Tabs I-P thereto.

Although there was a plain negligence claim
asserted in Int'l Ore, the district court refused to

allow that claim to stand because it found no

independent tort liability in that the claimed failure
to perform arose only by virtue of the contract. Int'l
Ore, 743 F.Supp. at 258.

48

49

50

51

52

See, e.g., Kalisch-Jarcho, Inc. v. New York, 58
N.Y.2d 377, 381-85, 461 N.Y.S.2d 746, 747-50
(1983).

See Plaintiffs' Liability Memorandum at 42, n. 12.

The accepted definition of gross negligence
actually combines two definitions. See Federal
Ins. Co. v. Honeywell, Inc., 631 F.Supp. 1560,
1563 (S.D.N.Y.1986). " 'Gross negligence means
a failure to use even slight care, or conduct that
is so careless as to show complete disregard for
the rights and safety of others.' " Id. (quoting N.Y.
Pattern Jury Instructions 2:lOA(Supp.}.9S6)).

On April 27, 1992, the court received,
via facsimile, a copy of Plaintiffs'
Supplemental Memorandum in Opposition to
ITT's Second Motion for Summary Judgment
("supplemental memorandum"). Accompanying
that memorandum was a letter from plaintiffs'
counsel, John Ferguson, indicating that the
memorandum would be filed with the court on

April 28, 1992. The court did not consider
that memorandum in connection with the present
motions, and denied ITT's telephone request for
permission to file a reply to the supplemental
memorandum.

Plaintiffs did not seek permission from the court
for the filing of such memorandum, as required
by Local Rule 10(E). Furthermore, of at least
equal significance is the fact that when the court
received that supplemental memorandum, it was
in the throes of drafting this decision. The court
understands all too well that this is a technically
complex case, and that at least one expert was
not deposed until April 15, 1992. (Plaintiffs'
supplemental memorandum did focus primarily
on that testimony.) Those factors do not justify
plaintiffs' unsolicited submission. As previously
mentioned, the record on these motions is

voluminous, and the combined memoranda of

law extremely lengthy. This case is scheduled to
be tried in less than three weeks—at some point
submissions to the court must stop. The court has
reached that point.

Those categories are:
(1) financing costs;
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(2) erection, repair, and rework of large bore 54
piping and pipe supports ("large bore piping");
(3) costs allegedly incurred by NiMo as a
result of inspections conducted as part of
the Nuclear Regulatory Commission's ("NRC")
"Constmction Appraisal Team" ("CAT") and
three "Systematic Assessment of Licensee
Performance" ("SALP") inspections—generally
referred to by the parties (and hence the court) as
the CAT/SALP claim;

(4) increased quality assurance/quality control
("QA/QC");
(5) retaining Management Analysis Company
("MAC") to assess NMP2's quality programs
and assist with corrective actions supposedly
necessitated by ITT's alleged mismanagement of
quality programs;

(6) the quality performance management
program ("QPMP") instituted at the behest of the
NRC;

(7) civil penalty;
(8) engineering oversight;
(9) overhead;
(10) liquid penetrant inspection;
(11) planner preparation; and
(12) a final category designated by ITT only as
"other damages". ITT's Damages Memorandum
at 52.
The costs for QA/QC, MAC review, civil penalty
and QPMP are part and parcel of the so-called
CAT/SALP claim; but for the sake of clarity,
the court, as did ITT, will separately address
each of those elements of the CAT/SALP claim.

Additionally, overhead costs and financing costs
are not actually separate and distinct categories
of damages, but have been added to various
other categories of damages. They too will be
separately addressed, because there are some
legal arguments pertaining only to them.

The contract specifically provides, "In no
event shall the Contractor [ITT] be liable 53
for consequential damages arising out of the
performance of erection work to the project."
Contract P301C, Supplementary Conditions, at
6, TI 8 (Plaintiffs' Exhs., Vol. I at 16).
Interestingly, despite a total of 34 contract changes,
that particular provision remained unchanged
throughout the duration of contract P301C.

In its analysis, NiMo combines the last two

categories of damages, but to avoid possible
confusion, the court will separately address the
engineering oversight costs and the overhead costs.

Tr. II at 52.

Id.

This mle has its origins in the often cited case of

Hadley v. Baxendale, 9 Exch. 341, 156 Eng.Rep.
145 (1854), wherein it states:

Where two parties have made a contract which

one of them has broken, the damages which
the other party ought to receive in respect
of such breach of contract should be such as

may fairly and reasonably be considered either
arising naturally, i.e., according to the usual
course of things, from such breach of contract
itself, or such as may reasonably be supposed
to have been in the contemplation of both
parties, at the time they made the contract, as
the probable result of the breach of it. Now,
if the special circiunstances under which the
contract was actually made were communicated
by the plaintiffs to the defendants, and thus
known to both parties, the damages resulting
from the breach of such a contract, which they
would reasonably contemplate, would be the
amount of injury which would ordinarily follow
from a breach of contract under these special
circumstances so known and commimicated.

But, on the other hand, if these special
circumstances were wholly unknown to the
party breaching the contract, he, at the most,
could only be supposed to have had in his
contemplation the amount of injury which would
arise generally, and in the great multitude of
cases not affected by any special circumstances,
from such a breach of contract.

9 Exch. at—, 156 Eng.Rep. at 151.

Such a contention by NiMo is slightly curious
given the fact that it did not cross-move for
summary judgment in response to ITT's summary
judgment motion on the damage issues. Perhaps
NiMo intends for the court, on its own volition,

to grant summary judgment to plaintiffs on this
narrow issue. See Coach Leatherware Co. v.

Anntaylor, Inc., 933 F.2d 162, 167 (2d Cir.1991)
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(citations omitted) (recognizing that although not
expressly authorized by Rule 56, the practice of
a district court independently granting summary
judgment in favor of a nonmoving party has
become "an accepted method of expediting
litigation"). The court will not grant summary
judgment in favor ofNiMo, declaring that some or
all of their damages are direct damages as a matter
of law because, as will be seen, summary judgment
on the issue of whether certain damages are direct
or consequential is not appropriate.

59
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See Record Club of America, Inc. v. United
Artists Records, Inc., 696 F.Supp. 940, 947
(S.D.N.Y.1988) (following non-jury trial, court
dismissed claims for lost customer-list rental fees

and advertising-insert income as consequential
where there was no evidence submitted that such

damages were within the contemplation of the
parties when they entered into the agreement);
Havens Steel Co. v. Randolph Engineering Co.,
613 F.Supp. 514, 541 (W.D.Mo.1985), affd, 813
F.2d 186 (8th Cir. 1987) (documentary evidence
supported finding under Missouri law that "costs
of capital" were recoverable as "direct" damages);
Burgess Constr. Co. v. M. Morrin & Son Co., 526
F.2d 108, m(lOtbCii.l97 5), cert denied, 429V.S.
866,97 S.Ct.176,50 L,Ed.2d 146 (1976) (citation
omitted) ("Overhead is a proper element of cost of
completion damages,...."); and 437 Madison Ave.
Associates v. A.T. Kearney, Inc., 127 Misc.2d 37,
488 N.Y.S.2d 950 (Sup.Ct., 1st Dep't 1985) (losses
due to non-breaching party's dealings with third
party were consequential); Certain-Teed Products
Corp. v. Goslee Roofing & Sheet Metal, Inc., 26
Md.App. 452, 339 A.2d 302 (1975) (jury award
of interest upheld on appeal because, among other
reasons, "the interest paid was in fact a normal and
thus foreseeable incident to [defendant's] breach of
warranty"); a.ndRoanoke Hospital Ass'n v. Doyle &
Russell, Inc., 215 Va. 796, 214 S.E.2d 155 (1975)
(consequential damages denied where jury made
factual determination that such damages were not
within contemplation of the parties).

With respect to financing costs, ITT emphasizes
that one scholar has written, albeit within
the framework of the Unifonn Commercial

Code ("U.C.C."), "[b]ecause recovery of such
interest or finance charges is a recovery of
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consequential damage, such recovery must be
denied where consequential damages have been
properly disclaimed or excluded by the buyer's
contract of sale." Roy R. Anderson, Incidental
and Consequential Damages, 7 Journal of Law
and Commerce 327, 435 (1987). The court cannot
accept that view, however, in light of the relevant
case law set forth above. Moreover, the author's

view is not especially persuasive because in that
same article, as NiMo notes, the author references
cases holding to the contrary. See id. at 435-36,
439. Thus, the court is unwilling, based upon the
Anderson article, to hold as a matter of law that
financing costs are consequential damages.

The court does not intend by this statement to
foreclose the possibility of granting a directed
verdict on this issue in the event NiMo does

not come forth with sufficient proof at trial
that the enumerated categories of damages were
foreseeable and within the contemplation of the
parties at the time they contracted.

Accord Barker v. Underwriters at Lloyd's, London,
564 F.Supp. 352, 358 (E.D.Mich.1983) (under
Michigan law, applying Hadley rule, court stated,
"[t]he issue of whether plaintiff can recover
the alleged consequential damages is a question
of fact that will be determined by evidence
showing whether these damages were within the
contemplation of the parties at the time the conta-act
was made.")

ITT's Damages Memorandum at 14.

New York Civil Practice Law and Rules ("CPLR")
§ 5001 provides, in relevant part:

Interest shall be recovered upon a sum awarded
because of a breach of perfomiance of a
contract,....... and the rate and date from which

it shall be computed shall be in the court's
discretion.

N.Y.Civ.Prac.L. & R. § 5001 (McKinney 1963)
(emphasis added).

Accord Havens, supra, 613 F.Supp. 514
(W.D.Mo.1985), affd, 813 F.2d 186, 188 (8th
Cir. 1987) ("In Missouri, a claim for the cost of
money used to pay expenses necessitated by a
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breach of contract is a claim for damages, not for
prejudgment interest.")

In denying plaintiffs claim for financing costs, the
LILCO court plainly relied upon the traceability
factor as defined therein, as well as upon the
fact that the plaintiff did not meet " '[i]ts burden
of proof that its claim for financing costs was
attributable to [Imo's] [defendant's] breach,'...."
LILCO 1990 WL 64588, at *5, 1990 U.S.Dist.
LEXIS 5351, at * 17 (quoting Ernst Steel Corp. v.
Horn Const. Div., 104 A.D.2d 55, 481 N.Y.S.2d
833, 839, n. 16 (4th Dep't 1984), mod'd, 486
N.Y.S.2d 1022 (4th Dep't 1985)). Therefore, the
just quoted statement is not, as NiMo suggests,
mere dicta (and thus implicitly not worthy of
serious consideration).

The date of this decision is illegible on the copy
provided to the court.

A summary jury trial is a proceeding used to
facilitate settlement by allowing parties to try a case
before a jury, which will then render an advisory
verdict. See Fed.R.Civ.P. 39(c).

Because the decision itself did not contain page
numbers, the court took the liberty of inserting page
numbers so as to avoid confusion.

Compare Zimmer, slip op. at 7 ("[C]ausation
requires a showing that the damages claimed were
reasonably foreseeable and in the contemplation
of the parties."); and WPPSS, 1989 WL 306200,
1989 U.S.Dist. LEXIS 18279 at *19, n. 11
(citations omitted) ("In a contract action, the need
to borrow the funds must be shown to have

been 'a normal and foreseeable incident arising
from' the breach of contract.") with LILCO, 1990
WL 64588, 1990 U.S.Dist. LEXIS 5351 at *16
(citation omitted) ("[CJourts award such relief
[financing costs] where the injured party can point
to costs associated with a particular loan that was
'commercially reasonable and foreseeable' under
the circumstances.")

As with other issues in this litigation, whether that

proof will be legally sufficient to withstand the
inevitable motion for a directed verdict by ITT
remains to be seen.
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In response to ITT's summary judgment motion
on damages, NiMo has identified Ronald Ungerer,
NiMo's Chief Financial Officer as someone who

will testify regarding NiMo's capital raising
efforts purportedly necessitated by ITT's alleged
breach of contract. Specifically, NiMo states that
Mr. Ungerer "will testify at trial that NMPC
raised money to pay for the costs attributable
to ITT's wrongdoing from various sources—
including selling preferred stock and common
stock, issuing long-tenn and short-term securities
and making substantial borrowings—and incurred
a finance cost on each source." Plaintiffs' Damages
Memorandum at 42 (citing Ungerer Affidavit at ^
4-5; and NMPC's Response to ITT Interrogatories
on Damages). The other plaintiffs will also
present similar testimony. Id. (citing Cotentant
Responses to ITT Interrogatories on Damages).
That contemplated testimony, in conjunction with
the fact that, at least at this juncture, ITT is
not disputing that plaintiffs borrowed money
and hence incurred financing costs due to ITT's
alleged wrongdoing, renders summary judgment
inappropriate.

As are many of the cases cited in this subsection,
Ernst Steel involved a breach of a contract for

goods under the U.C.C. Clearly the present case
does not involve a contract for goods under the
U.C.C.; but, in the absence of case authority
directly on point, these U.C.C. cases at least
provide some guidance.

The court does not read the selective language
quoted by ITT from Ernst Steel, see ITT's Damages
Memorandum at 12, as establishing a traceability
requirement. When read in context, that language
simply refers to causation. The plaintiff therein did
not show that it borrowed funds to perform the
subject contract.

See also Zimmer, slip op. at 8-9 (" '[R]andolph's
[plaintiff] ability to recover its 'cost of capital'
expense is [not] limited by its ability to
'trace' its actual 'borrowing' costs.... The
only thing necessary is that the court have
some reasonable way of detennining Randolph's
[plaintiff] borrowing cost or the cost associated
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with a use of its own capital....'") (quoting Havens,
supra, 613 F.Supp. at 542).

Plaintiffs' Damages Memorandum at 26.

ITT did mention (almost as an afterthought) that
summary judgment could be granted dismissing
the CAT/SALP claim on causation grounds. See
ITT's Damages Memorandum at 45, n. 28. ITT
also made that argument by inference with respect
to the large bore piping claim. See Defendants'
Reply Memorandum in Support of their Second
Motion for Summary Judgment ("ITT's Reply
Memorandum") at 10-11. However, because the

parties did not undertake a thorough legal analysis
of the fact of injury issue, but only briefly touched
upon that issue, the court will not address it at this
time. For the same reason (lack of briefing), the
coiirt will not hypothesize as to whether lack of
causation is a viable alternate basis for granting
summary judgment on any of the other damage
claims.

In support of this statement, the Second Circuit
here cited to Perma Research & Dev. Co. v. Singer
Co., 542 F.2d 111 (2d Cir.), cert. denied, 429
U.S. 987, 97 S.Ct. 507, 50 L.Ed.2d 598 (1976).
After Kenford Co., supra, the continuing validity
of Perma Research is "seriously in doubt," but

not insofar as it stands for the particular mle
quoted above. See Penthouse International, Ltd.
v. Dominion Federal Sav. & Loan Asso., 855

F.2d 963, 983 (2d Cir. 1988), cert. denied. 490
U.S. 1005, 109 S.Ct. 1639, 104 L.Ed.2d 154

(1989) (acknowledging that Court of Appeals in
Kenford specifically rejected the "rational basis"
test enunciated in Perma Research as a basis by
which to assess future lost profits damages).

In a number of the cited cases, including Lamborn,
the courts discussed the standard for assessing
damages proof as it relates to future damages, such
as fature lost profits. Even though NiMo is not
seeking recovery of lost future profits, or any other
type of prospective damages, that difference in the
type of damages sought does not, in the court's
view, render the cited cases involving prospective
relief inapplicable here.

"Reasonable" is the characterization of NiMo's

expert, Mr. Nance. Thus, any further references to
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a reasonable rework rate shall mean in the opinion
of Alan Nance—not necessarily in the opinion of
the court.

See Contract Change 26 at ^ 27 (ITT's Appendix,
Vol. VI at 1530).

See Conta-act Change 34, ITT's Appendix, Vol. Ill
at 852-54.

ITT now regrets its failure to return those records

because they would be helpful in showing "the
grossly excessive nature of the plaintiffs' time
estimates" regarding large bore piping. ITT's Reply
Memorandum at 11.

NiMo insinuates that there was something
improper about ITT destroying those records,
whereas it appears that those records were simply
destroyed "in the normal course of [ITT's] business
many years ago." Affidavit of Charles L. Huston
(December 4, 1991) ("Huston Affidavit"), Ex. 8
thereto at 2 (Plaintiffs' Appendix, Vol. I, Exh. H
thereto).

Without deciding whether NiMo will ultimately
be allowed to present their statistical sampling
evidence at trial, the court notes that if, as NiMo

suggests, it would take one person working 2,000

hours per year 54 years to perform a comprehensive
review of each of the nearly 16,000 planners,
the use of statistical sampling seems justifiable.
See Plaintiffs' Damages Memorandum at 7 (citing
Affidavit of Alan D. Nance (December 3, 1991)
("Nance Affidavit") at D 23).

Accord Tenants' Union of West Side, Inc. v. Beame,
40 N.Y.2d 133, 138, 386 N.Y.S.2d 83, 85 (1976)
("[fjor the statistical methods ... to be acceptable,
they need[ ] to be sound, fair, representative and, in
general designed to produce an accurate result,....")
(citations omitted).

See William H. Rankin Co. v. Assoc. Bill Posters

of U.S., 42 F.2d 152, 155 (2d Cir. 1930) (citing
Eastman Kodak Co. v. Southern Photo Material

Co., 273 U.S. 359,379, 47 S.Ct.400,405, 71 L.Ed.
684(1926)).
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Without prejudging any of the evidence which may
be proffered at trial, the court reminds counsel, and
defense counsel in particular, that:

There is no bright line that divides evidence
worthy of consideration by a jiiry, although
subject to heavy counter-attack, from evidence
that is not. Especially because of the guaranty of
the Seventh Amendment, a federal court must be
exceedingly careful not to set the threshold to the
jury room too high.
Brink's Inc. v. City of New York, 717 F.2d 70,
711 (2d Cir. 1983) (quoting Herman Schwabe,
Inc. v. United Shoe Machinery Corp., 297 F.2d
906, 912 (2d Cir.), cert. denied, 369 U.S. 865,
82 S.Ct. 1031, 8 L.Ed.2d 85 (1962)). Heeding
that admonition in the present case may mean
that when all is said and done, it will be a
matter of weight and credibility as opposed to
admissibility.

See supra, § IV(A).

In its damages memorandum, ITT states that this
claim is in the amount of $120,561. ITT's Damages
Memorandum at 45. That number is transposed; it
should be $120,651.00.
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A liquid penetrant inspection is a type
of nondestmctible test used to measure the

acceptability of a given weld.

Plaintiffs' Appendix Vol. IV, Tab M at 1. This
figure is inclusive of the $846,609.00 in overhead
costs and the $2,401,874.00 in associated financing
costs.

These four categories of damages total roughly
$14.3 million.

The standard for granting a motion for summary
judgment and the standard for granting a motion
for a directed verdict under Fed.R.Civ.P. 50(a) are
essentially the same. Anderson, 477 U.S. at 250,
106 S.Ct. at 2511. Given the highly technical and
complex nature of this litigation, combined with the
fact that at trial there will undoubtedly be widely
divergent opinions offered by the parties' respective
experts, the advantage to the court (and to the
parties) of a fully developed record is obvious.

All Citations

Not Reported in F.Supp., 1992 WL 121726

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2022 Thomson Reuters. No claim to original U.S, Government Works. 39



Soja v. Keystone Trozze, LLC, 106 A.D.3d 1168 (2013)
964 N.Y.S.2d 731, 2013 N.Y. Slip Op. 03147

106 A.D.3d 1168

Supreme Court, Appellate Division,
Third Department, New York.

Thomas SOJA et al.. Appellants.

V.

KEYSTONE TROZZE, LLC, et

al., Respondents, et a]., Defendant.

May 2, 2013.

Synopsis

Background: Property owners brought negligence and
breach of contract action against architects and general
contractors. Defendants moved for summary judgment. The
Supreme Court, Delaware County, Becker, J., granted motion,
and denied property owners' motion for reargument. Property
owners appealed.

[Holding:] The Supreme Court, Appellate Division, Mercure,
J.R, held that architects' conduct did not constitute gross
negligence, as would render limitation of liability clause in
contract unenforceable.

Affirmed.

in the face of grossly negligent conduct; this
applies equally to contract clauses purporting
to exonerate a party from liability and clauses
limiting damages to a nominal sum.

[3] Contracts Exculpatory contracts

There was no evidence that architects acted with

reckless indifference to rights of others when
they failed to use flood elevation report provided
by property owners' surveyor or consult with
local Federal Emergency Management Agency
(FEMA) coordinator when designing home, and
thus conduct did not constitute gross negligence,
as would render limitation of liability clause in
contract unenforceable.

[4] Negligence . Gross negligence

Gross negligence differs in kind, not only in
degree, from clauns of ordinary negligence; it
is conduct that evinces a reckless disregard for
the rights of others or smacks of intentional
wrongdoing.

2 Cases that cite this headnote

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (4)

[1] Contracts / Exemption from liability

Damages . Proximate or Remote
Consequences

As a general mle, parties are free to enter into
contracts that absolve a party from its own
negligence or that limit liability to a nominal
sum.

[2] Contracts . Exemption from liability

Damages Effect of provisions of contract

As a matter of public policy, exculpatory or
limitation of liability clauses are not enforceable

Attorneys and Law Firms

**731 Thomas Soja and Syble Young-Soja, Hancock,
appellants pro se.

Lewis, Brisbois, Bisgaard & Smith, LLP, New York City
(David M. Pollack of counsel), for Keystone Trozze, LLC and
another, respondents.

Before: MERCURE, J.R, LAHTINEN, MCCARTHY and
CARRY, JJ.

Opinion

MERCURE, J.P.

*1168 Appeals (1) from an order of the Supreme Court
(Becker, J.), entered March 14, 2012 in Delaware County,
which, upon reargument, granted a motion by defendants
Keystone Trozze, LLC and Keystone Associates, LLC for
partial summary judgment limiting the scope of their liability,

WESTLAW ZLiZ^ inomson Reuters. No claim (o original U.S. Government vVorks,



Soja v. Keystone Trozze, LLC, 106 A.D.3d 1168 (2013)

964 N.Y.S.2d 731, 2013 N.Y. Slip Op.03147

and (2) from a supplemental order **732 of said court,
entered March 20, 2012 in Delaware County, which denied
plaintiffs' cross motion for reargument.

Plaintiffs commenced this negligence and breach of contract
action against defendants Keystone Trozze, LLC and
Keystone *1169 Associates, LLC (hereinafter collectively
referred to as Keystone), which they had hired to design their
residence, and the general contractor that built the residence.
Keystone moved for partial summary judgment enforcing
the limitation of liability clause contained in its contract
with plaintiffs, which provides in relevant part that plaintiffs
"agree[d], to the fullest extent pennitted by law, to limit
the liability of [Keystone] ...to [plaintiffs] ... for any and
all claims, losses, costs, damages of any nature whatsoever
or claims expenses from any cause or causes, so that the
total aggregate liability of [Keystone] ... shall not exceed
[its] total fee for services rendered on this project." Supreme
Court, upon reargument, granted partial summary judgment
to Keystone, holding that, in the event of a judgment in favor
of plaintiffs. Keystone's liability is limited to the amount of
fees paid by plaintiffs to Keystone, plus interest and costs. In
a separate order, the court denied plaintiffs' cross motion for
reargument. Plaintiffs appeal from both orders, and we now
afRrm the grant of partial summary judgment to Keystone.

|1] [2j "As a general rule, parties are free to enter into
contracts that absolve a party from its own negligence or
that limit liability to a nominal sum" (Abacus Fed. Sav.
Bank v. ADTSec. Sen's., Inc., 18 N.Y.3d 675, 682-683, 944
N.Y.S.2d443,967 N.E.2d 666 [2012] [citations omitted]). As
a matter of public policy, however, exculpatory or limitation
of liability clauses are not enforceable in the face of grossly
negligent conduct (see id. at 683, 944 N.Y.S.2d 443, 967
N.E.2d 666; Sommer v. Federal Signal Corp., 79 N.Y.2d 540,
554, 583 N.Y.S.2d 957, 593 N.E.2J 1365 [1992]; Kalisch-
Jarcho, Inc. v. City of New York, 58 N.Y.2d 377, 384-385,
461 N.Y.S.2d 746, 448 N.E.2d 413 [1983] ). "This applies
equally to contract clauses purporting to exonerate a party
from liability and clauses limiting damages to a nominal sum"
(Sommer v. Federal Signal Corp., 79 N.Y.2d at 554, 583
N.Y.S.2d 957, 593 N.E.2d 1365).

[3] Here, plaintiffs allege that a letter they received from
Keystone in 2001 proves that Keystone failed to use the
flood elevation report provided by plaintiffs' surveyor or
to consult with the local Federal Emergency Management
Agency coordinator when designing the home, as Keystone

was contractually obligated to do. Plaintiffs claim that,

as a result of Keystone's allegedly faulty design plans, the
first floor of their home was built almost two feet lower

than applicable regulations allow, leading to increased flood
insurance premiums, among other *1170 things. Plaintiffs
contend that Keystone's conduct constitutes gross negligence,
abrogating the limitation of liability clause.

[41 We disagree. The parties do not dispute the legal standard
to be applied in determining whether conduct amounts to
"gross negligence." In this context, it is settled that "gross
negligence differs in kind, not only in degree, from claims
of ordinary negligence. It is conduct that evinces a reckless
disregard for the rights of others or smacks of intentional
wrongdoing" (Fiwc/v. Wachala, 79 A.D.3d 1402, 1404,915
N.Y.S.2d 323 [2010] [internal **733 quotation marks and
citations omitted]; see Abacus Fed. Sav. Bank v. ADT Sec.
Servs., Inc., 18 N.Y.3d at 683, 944 N.Y.S.2d 443, 967 N.E.2d
666).

In our view, even assuming that the letter relied upon by
plaintiffs may ultimately be used to prove a breach of
contract or professional malpractice by Keystone, it does
not raise a question of fact as to whether Keystone was
grossly negligent. That is, while plaintiffs may have stated
causes of action based upon breach of contract and common-
law negligence, the conduct alleged does not evince the
necessary reckless indifference to the rights of others that
would render the limitation of liability clause unenforceable
(see Colnaghi, U.S.A, v. Jewelers Protection Servs., 81 N.Y.2d
821, 824, 595 N.Y.S.2d 381, 611 N.E.2d 282 [1993]; David
Gutter Furs v. Jewelers Protection Servs., 79 N.Y.2d 1027,

1029, 584 N.Y.S.2d 430, 594 N.E.2d 924 [1992]; Rector v.
Calamus Group, Inc., 17 A.D.3d 960,961-962, 794 N.Y.S.2d
470 [2005]; compare Abacus Fed. Sav. Bank v. ADT Sec.
Servs., 18 N.Y.3d at 683-684, 944 N.Y.S.2d 443, 967 N.E.2d
666; Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d
at 385, 461 N.Y.S.2d 746, 448 N.E.2d 413). Accordingly,
Supreme Court properly granted partial summary judgment
in Keystone's favor.

Finally, plaintiffs' appeal from the denial of their motion

to reargue must be dismissed, inasmuch as no appeal lies
therefrom (seePutney v. People, 94 A.D.3d 1193,1195, 942
N.Y.S.2d 252 [2012], appeal dismissed 19 N.Y.3d 1020, 951
N.Y.S.2d 716, 976 N.E.2d 244 [2012]; Cheney v. Cheney,
86 A.D.3d 833, 838, 927 N.Y.S.2d 696 [2011] ). Plaintiffs'
remaining argument is not preserved for our review.
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ORDERED that the order entered March 14,2012 is affirmed,
without costs. LAHTINEN, MCCARTHY and CARRY, JJ, concur.

ORDERED that the appeal from the supplemental order A11 Citations
entered March 20, 2012 is dismissed, without costs.

106 A.D.3d 1168, 964 N.Y.S.2d 731, 2013 N.Y. Slip Op.
03147

Footnotes

1 In the letter, Keystone stated: "[Y]our Foundation/Building Contractor should have transferred th[e]
information [regarding flood data] to the building site and established the finished first floor elevation.
Keystone ... was not retained to perform or coordinate any of this work. We are also not responsible for
means or methods of construction."

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2021 WL 6101677
Only the Westlaw citation is currently available.

NOT FOR PUBLICATION

United States Bankruptcy Court, D. New Jersey.

IN RE: HOLLISTER CONSTRUCTION

SERVICES, LLC. Debtor.

BAK Advisors, LLC as Liquidating Trustee of

Hollister Constmction Liquidating Trust, Plaintiff,

V.

Sax LLP, Defendants.

Case No. 19-27439 (MBK)
I

Adv. No. 21-01358 (MBK)
I

Hearing Date: 12/2/2021
I

Signed 12/23/2021

Attorneys and Law Firms

Andrew H. Sherman, Esq., George R. Hirsch, Esq., Daniel J.
Harris, Esq., Sills Cummis & Gross P.C., The Legal Center,
One Riverfront Plaza, Newark, NJ 07102, Attorneys for
Plaintiff.

Jonathan S. Ziss, Esq., Ronald S. Herzog, Esq., Jennifer
Feldscher, Esq., Goldberg Segalla, LLP, 1037 Raymond
Boulevard, Suite 1010, Newark, NJ 07102, Attorneys for
Defendant.

MEMORANDUM OPINION

Michael B. Kaplan, Chief Judge

*1 This matter comes before the Court on a motion

("Motion") (ECF No. 6) filed by Sax, LLP ("Sax" or
"Defendant"), in the above-captioned adversary proceeding,
seeking to dismiss damages in excess of the amount Hollister
Constmction Company ("Hollister" or "Debtor") paid Sax for
an audit of Hollister's financial statements for the fiscal year
ending December 31, 2018. BAK Advisors, LLC, acting as
the Liquidating Tmstee ofHollister Constmction Liquidation
Trust, ("BAK Advisors" or "Plaintiff) filed this adversary
proceeding seeking the entry of a money judgment for
damages caused by Defendant's professional malpractice in
the conduct of the 2018 audit. BAK Advisors filed opposition

(ECF No. 12) to the Motion, to which Sax filed a reply (ECF
No. 14). The Court has fully considered the submissions of
the parties and the arguments set forth on the record during
the hearing held on December 2, 2021. For the reasons set
forth below, the Court denies Defendant's Motion to Dismiss,
without prejudice.

I. Background
Hollister was first retained by Sax in 2015 to conduct an
annual audit ofHollister's financial statements for that fiscal

year. Hollister continued to engage Sax for the following
three years to complete annual audits. On April 12, 2018,
Sax issued its audit report ("2018 Audit") for the 2018 fiscal
year to Hollister. Hollister filed for bankruptcy on September
11, 2019, and confirmed a plan of liquidation on April 16,
2021, in which BAK Advisors was selected as the liquidating
trustee. See Confirmation Order, Case No. 19-27439, ECF
No.1769.

BAK. Advisors commenced this adversary proceeding
alleging in the complaint ("Complaint") that in conducting
the 2018 Audit, Sax: 1) "[fjailed to design and perform
appropriate audit procedures;" 2) failed "to require
management to provide an allowance for doubtful accounts...
due to Sax's negligence in failing to design and implement
appropriate audit procedures to obtain adequate audit
evidence to support its opinion that the receivables balance
stated in the financial statements was both reasonable and

collectable;" 3) failed to address that assets were overstated,
and losses were understated; and 4) "failed to design and
follow appropriate audit procedures for the 2018 [ajudit to
determine the Debtor's ability to continue as a going concern
for a reasonable period of time." Complaint, ^ 32-72. BAK
Advisors asserts that these counts amount to professional
malpractice and breach of contract on the part of Sax when
they conducted the 2018 Audit. The Complaint seeks a
money judgment for unspecified damages, including the
indebtedness Hollister was unable to pay while its liabilities
increased and the value of its assets decreased, all of which

allegedly is related to the 2018 Audit.

The issues set forth in Defendant's Motion concern

the November 7, 2018 engagement agreement ("2018
Agreement") between Hollister and Sax that establishes the
terms of the 2018 Audit, and specifically incorporates a
provision titled, "Claim Resolution," which states:
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*2 Hollister Construction Services,

LLC and Sax LLP agree that no
claim arising out of services rendered
pursuant to this arrangement letter
shall be filed more than two years
after the date of the audit report
issued by Sax LLP or the date of
this arrangement letter if no report has
been issued. In no event shall either

party be liable to the other for claims
of punitive, consequential, special, or
indirect damages. Sax LLP's liability
for all claims, damages and costs of
Hollister Constmction Services, LLC
arising from this engagement is limited
to the amount of fees paid by Hollister
Constmctioa Services, LLC to Sax

LLP for the services rendered under

this arrangement letter.

2018 Agreement, EOF No. 6, Exhibit B (emphasis added).
Sax refers to this provision as a limitation of liability clause.
Sax contends in its Motion that the language of the provision
unambiguously limits BAK Advisor's claim against Sax
to the fee amount paid by Hollister to Sax for services
rendered for the 2018 Audit, which is $65,000. Sax posits
that any complaint seeking damages in excess of this number
should be dismissed. Conversely, BAK Advisors, views this
language as exculpatory. BAK Advisors asserts that Sax's
professional malpractice caused millions of dollars of damage
in the form of new indebtedness that Hollister could not repay.
BAK Advisors further asserts that the limitation of liability
provision, if applied in the manner Sax suggests, would
effectively exculpate Sax from its negligent conduct. BAK
Advisors argues that the clause, as written, is unconscionable
and violates public policy. More to the point, BAK Advisors
implores the Court to adopt an exception to the established
precedent allowing parties to contractually limit liability
where the conduct at issue has been performed by a licensed
professional.

II. Motion to Dismiss Under Rule 12(b)(6)
As set forth above, Defendant filed this Motion pursuant to
FED. R. CIV. P. 12(b)(6) seeking to limit BAK Advisor's
recoverable damages to the compensation Sax received from

Hollister for the 2018 Audit. "To survive a motion to dismiss,
a complaint must contain sufficient factual allegations, taken
as tme, to 'state a claim to relief that is plausible on its
face.' " Fleisher v. Standard Ins., 679 F.3d 116, 120 (3d
Cir. 2012) (quoting Bell Ati. Corp. v. Twombly, 550 U.S.
544, 570,127 S. Ct. 1955, 167 L.Ed.2d 929 (2007)). When
reviewing a motion under 12(b)(6), a court must "view the
facts alleged in the pleadings and the inferences to be drawn
from those facts in the light most favorable to the plaintiff, and
judgment should not [be] granted unless the moving party has
established that there is no material issue of fact to resolve,
and that it is entitled to judgment in its favor as a matter of

law." Learner v. Fawer, 288 F.3d 532, 535 (3d Cir. 2002)

(citation omitted); see also Davis v. Wells Fargo, 824 F.3d
333, 341 (3d Cir. 2016). A claim has "facial plausibility when
the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for

the misconduct a.lleged." Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009) (citing Twombly, 550 U.S. at 556).

The Court notes that Defendant is not seeking to dismiss the
Complaint in its entirety, but rather to limit BAK Advisor's
recoverable damages. Specifically, Sax has moved to dismiss
the Complaint "to the extent that it seeks damages in excess
of the amount paid to Sax [by Hollister] in connection with
the 2018 [A]udit," or more precisely, $65,000. The Motion
does not challenge whether the Complaint fails to state a claim
upon which relief can be granted. Rather, as Sax contends,
the issue is limited—"[W]hether any relief [P]laintiff may
be entitled to is limited in accordance with the limitation of

liability provision in the November 7,2018 arrangement letter
Hollister admittedly signed." Plaintiffs Reply, ECF No. 14,
page 2.

III. Analysis
*3 The Court denies Sax's Motion to dismiss on the

present record. First, this Court is unable to ascertain whether
Sax's actions rise to the level of mere negligence, gross
negligence or even recklessness. Determining the degree of
malpractice—to the extent there was malpractice at all—
is a question of fact that cannot be decided on a motion
to dismiss. For one, "because the conduct of an audit

involves the exercise of professional judgment, a claim that
an auditor has committed malpractice by failing to exercise
due care ordinarily must be supported by appropriate expert
testimony." Cast Art Indus., LLC v. KPMG LLP, 416 N.J.
Super. 76, 93, 3 A.3d 562, 572 (App. Div. 2010), rev'd,
209 N.J. 208, 36 A.3d 1049 (2012) (referencing Seaward
Int'l, Inc. v. Price Waterhouse, 239 Va. 585, 391 S.E.2d
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283 (1990)). Furthermore, "negligence, gross negligence,

recklessness, and willful conduct fall on a spectmm, and
the difference between negligence and gross negligence is a
matter of degree." Steinberg v. Sahara Sam's Oasis, LLC, 226
N.J. 344, 366, 142 A.3d 742,755 (2016). "[G]ross negligence
is a higher degree of negligence.... Whereas negligence is the
failure to exercise ordinary or reasonable care that leads to
a natural and probable injury, gross negligence is the failure
to exercise slight care or diligence." Steinberg, 226 N.J. at
754 (citing to Introductory Notes, Model Jury Charge (Civil)
§ 5.12 "Gross Negligence" (2019)). In the Complaint, BAK
Advisors assert actions for breach of contract and professional
negligence. At what point does professional negligence, or
malpractice, rise to the level of gross negligence?

If this Court cannot ascertain the severity of the actions based
on the facts before it, then it also cannot determine whether
the limitation of liability provision should be upheld. Indeed,
if this Court were to find that Sax's actions rise to the level

of gross negligence, the language within the limitation of
liability provision, as written, is not specific enough to limit
liability. Rather, the language states that, "Sax LLP's liability
for all claims, damages and costs ofHollister Constmction
Services, LLC arising from this engagement is limited to the
amount of fees paid by Hollister...." 2018 Agreement, EOF
No. 6, Exhibit B (emphasis added). This Court is unaware
of any decision in which a party has been able to contract
around liability for gross negligence, especially where the
limitation of liability clause does not specifically so provide.
Rather, nearly every such limitation of liability provision that
this Court has reviewed expressly excluded grossly negligent,
reckless or wanton and willful conduct.

By way of example, in 2018, Judge Wolfson reviewed an
agreement between an uninsured owner of a store specializing
in rare coins and ADT, LLC, a company that monitored
a security alann system for the store. After inventory was
stolen during a burglary, the store brought suit against ADT
for breach of contract. ADT moved for summary judgment
arguing that the store owner's claim was foreclosed by a
limitation of liability clause in their contract. In a decision
granting summary judgment in part, Judge Wolfson found
the limitation of liability provision to be enforceable. This
Court notes that the language in the limitation of liability
section before Judge Wolfson includes the word "negligence"
specifically-

The provisions of this paragraph E
shall apply no matter how the loss,
damage or injury or other consequence
occurs, even if due to ADT's

performance or nonperformance of its
obligations under this contract or from

negligence (active or otherwise), strict

liability...!

Fabricatore v. ADTLLC, No. CV16916FLWDEA, 2018 WL
3218694, at *3 (D.N.J. July 2, 2018) (emphasis added).
Other limitation of liability provisions reviewed by this Court
reference only negligent conduct and do not attempt to limit
liability for gross negligence, wanton and willful conduct, or

reckless conduct.2

*4 Here, the limitation of liability provision in the 2018
Agreement states that Sax's liability is limited for "all claims,
damages and costs of Hollister." 2018 Agreement, ECF No.
6, Exhibit B (emphasis added). This language is far too
broad and purports to potentially limit not just negligence,
but possibly grossly negligent, willful and wanton or reckless
conduct. While the parties were not specific in the "Claim
Resolution" provision, the contracting parties were more
explicit in an earlier paragraph in the 2018 Agreement that
holds Sax harmless from all liability arising from breach of
contract or negligent conduct, where Hollister's management
made blowing misrepresentations:

Hollister Constmction Services, LLC

holds harmless and releases Sax LLP

and its partners and employees from
all claims, liabilities, losses and costs

arising in circumstances where there
has been a knowing misrepresentation
by a member ofHollister Constmction

Services, LLC's management that has

caused, in any respect, Sax LLP's
breach of contract or negligence.

2018 Agreement, ECF No. 6, Exhibit B (emphasis added).
Clearly, there was an opportunity, but no effort to limit
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liability for more culpable conduct in the "Claim Resolution"
provision. Of course, the law precluded such an effort. Parties
may not limit liability for more egregious conduct than mere
negligence. As opined by counsel for Sax, "[T]he case law
makes a distinction, certainly in professional services, that
you can limit your liability for ordinary negligence and for
breach of contract. You presumably could not do so if it were
for intentional, or willful or wanton misconduct. That would

presumably be violative of public policy." Motion to Dismiss
Hr'g Tr. 4.21 (Dec. 2, 2021), ECF No. 16. This position aligns
with New Jersey law, which allows for "an exculpatory clause
[to] expressly excuse or limit liability for negligent contract
perfonnance, but [which holds] that such a clause [may] not
operate to bar a claim of willful and wanton misconduct."
Tessler & Son, Inc. v. SonitrolSec. Sys. of N. New Jersey, Inc.,
203 N.J. Super. 477,484, 497 A.2d 530,533 (App. Div. 1985);
see alsoKane v. U-Haul Int'l Inc., 218 F. App'x 163, 167 (3d
Cir. 2007) (observmg that willful and wanton conduct may
not be exculpated under New Jersey law). The result should
be no different for grossly negligent or reckless conduct. At
juncture in the litigation, the Court cannot determine—based
on the facts as pleaded—where Defendant's conduct falls on
the negligence spectmm.

In conclusion. Plaintiffs request to essentially carve out
an exception for auditors and accounting professionals
utilizing exculpatory language in contracts with their clients
is premature. Although New Jersey restricts the ability of
certain professionals or companies to limit their liability
through risk allocation provisions—such as alarm service

providers and home inspectors—New Jersey courts have
yet to address this issue for accounting professionals in a
commercial setting.

IV. Conclusion

*5 For the foregoing reasons, Sax's Motion to Dismiss (ECF
No. 6) is denied without prejudice. Whether Sax committed
professional malpractice against Hollister in connection with
the 2018 Audit (as well as the breach of contract), and whether
Sax may lawfully limit by contract such liability, are issues
that cannot be resolved at this stage of the proceeding. The
Court will enter an accompanying order.

All Citations

Slip Copy, 2021 WL 6101677

Footnotes

1 Original text was reformatted from caps to lowercase for uniformity purposes.

2 See, e.g., Kane v. U-Haul Int'l Inc., 218 F. App'x 163, 165 (3d Cir. 2007); Marbro, Inc. v. Borough of Tinton
Falls, 297 N.J. Super. 411, 415, 688 A.2d 159, 161 (Law. Div. 1996); Tess/er & Son, Inc. v. Sonitrol Sec.
Sys. of N. New Jersey, Inc., 203 N.J. Super. 477, 481 , 497 A.2d 530, 532 (App. Div. 1985); but see Lucier v.
Williams, 366 N.J. Super. 485, 488-89,841 A.2d 907, 909 (App. Div. 2004) (finding the limitation of liability
provision to be unconscionable due to disparate bargaining power, but the language itself was still specific
in utilizing the word "negligence" in the agreement).

3 See Fabricatore v. ADTLLC, No. Civil Action No. 16-916 (FLW) (DEA) (D.N.J. July 2, 2018) (citing a number
of cases involving alarm service providers attempting to limit their liability through exculpatory clauses, such
as Synnex Corp. v. ADT Sec. Servs., Inc., 394 N.J. Super. 577, 591-92 (App. Div. 2007), Tesster <S Son,
Inc. v. Sonitrol Sec. Sys. of N. New Jersey, Inc., 203 N.J. Super. 477, 481-86 (App. Div. 1985), Foont-
Freedenfeld Corp. v. Electro-Protective Corp., 126 N.J. Super. 254, 257-58 (App. Div. 1973), afTd, 64 N.J.
197 (1974), Diamond Ctr., LLC v. ADT Sec. Servs., Inc., No. A-1578-14T1,2016 WL 3766236, at *7 (N.J.
Super. Ct. App. Div. July 15, 2016), and St. Paul Fire & Marine Ins. Co. v. Wells Fargo Alarm Servs., No.
95-712, 1995 WL 306642, at *5).

4 See Lucier v. Williams, 366 N.J. Super. 485, 841 A.2d 907 (App. Div. 2004) (finding the limitation of liability
clause to be unconscionable and against public policy because it was exculpatory).
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KeyCite Yellow Flag - Negative Treatment
Declined to Extend by Lexingtoli Ins. Co. v. Entrex Communication
Services, Inc., Neb., May 16, 2008

247 Neb. 57

Supreme Court of Nebraska.

The NEW LIGHT COMPANY, INC.. Doing
Business As The Great Wall Restaurant, Appellant.

V.

WELLS FARGO ALARM SERVICES, a DIVISION OF

BAKER PROTECTIVE SERVICES, INC., and General

Electric Company, Jointly and Severally, Appellees.

No. S-92-694.
I

Dec. 23, 1994.

Synopsis

Restaurant owner sued fire alarm company and other
defendant for damages that it allegedly sustained, inter
alia, as result of fire alarm company's gross negligence or
willful and wanton misconduct in installing system which
could be rendered inoperative by the very fire which it
was designed to detect. The District Court, Douglas County,
James M. Murphy, J., granted alarm company's motion for
summary judgment based on exculpatoiy clause in fire alarm
installation and maintenance agreement, and restaurant owner
appealed. The Court of Appeals, 2 Neb.App. 828,516 N.W.2d
260, affinned. On petition for further review from the Court of
Appeals, the Supreme Court, Wright, J., held that exculpatory
clause in parties' agreement was void as against public policy
to the extent that it purported to relieve fire alann company
from liability for its own gross negligence or willful and
wanton misconduct.

Reversed and remanded.

White, J., concurred in result.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

,247 Neb. 57 (1994)

[2]

[3]

[4]

Supreme Court reviews grant of summary
judgment in light most favorable to party against
whom judgment is entered, and gives such party
the benefit of all reasonable inferences deducible

from evidence.

7 Cases that cite this headnote

Judgment
fact issue

Existence or non-existence of

Summary judgment is to be granted only when
pleadings, depositions, admissions, stipulations
and affidavits in record disclose that there is

no genuine issue as to any material fact or as
to ultimate inferences that may be drawn from
those facts and that moving party is entitled to
judgment as matter of law.

7 Cases that cite this headnote

Appeal and Error .' Plenary, free, or
independent review

Appellate court has obligation to reach

conclusion independent of that of trial court on

any questions of law presented by judgment
under review.

2 Cases that cite this headnote

Telecommunications ^ Limitation or

modification of liability

Exculpatory clause in contract for installation

and maintenance of fire alarm system in
restaurant, to the extent it purported to relieve

alarm company of liability or to limit its liability
for its own gross negligence or willfal and
wanton misconduct in installing system which
could be rendered inoperative by the very fire
it was designed to detect, was void as against
public policy.

11 Cases that cite this headnote

V\/estHea(Jnotes(14)

(1) Appeal and Error *u Summary Judgment

[5] Contracts Exemption from liability

In detennining whether particular exculpatory
clause in contract is void as against public policy,
court must consider each agreement on basis of
particular facts surrounding agreement.
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1 Cases that cite this headnote
Parties are bound by words of contract.

[6] Contracts •- - Public Policy in General

"Public policy" is that principle of law which
holds that no subject can lawfully do that which
has tendency to be injurious to public or which is
against public good, and which restricts freedom
of contract or private dealings for good of
community.

5 Cases that cite this headnote

[7] Negligence .— Gross negligence

"Gross negligence" is great and excessive
negligence, or negligence in a very high degree,
which indicates absence of even slight care in
performance of duty.

2 Cases that cite this headnote

[8] Negligence . Willful or wanton conduct

"Willful and wanton misconduct" exists where

defendant has actual knowledge that, because of
its actions, a danger exists to plaintiff, and where
defendant intentionally fails to act to prevent
harm that is reasonably likely to result.

1 Cases that cite this headnote

[9] Contracts Exemption from liability

Wliether particular exculpatory clause in
contract violates public policy depends upon
facts and circumstances of agreement and parties
involved.

3 Cases that cite this headnote

[10] Contracts .- Exemption from liability

Public policy prevents party from limiting its
damages for gross negligence or willful and
wanton misconduct.

10 Cases that cite this headnote

[12] Contracts r- Application to Contracts in
General

Contract which is written in clear and

unambiguous language is not subject to
interpretation or construction; rather, intent
of parties must be determined from contents
of contract, and contract must be enforced
according to its terms.

2 Cases that cite this headnote

[13] Telecommunications ^ Limitation or
modification of liability

Exculpatory clause in fire alarm installation
and maintenance agreement, which purported
to relieve alarm company of any liability
for damages caused by its performance or
nonperformance of its contractual obligations or
by any negligent acts or omissions of its agents
or employees, could not be constmed to relieve
company of its liability for any gross negligence
or willful and wanton misconduct in connection

with installation of fire alarm system.

10 Cases that cite this headnote

[14] Judgment Tort cases in general

Material question of fact, whether fire alarm
company was grossly negligent or guilty of
any willful and wanton misconduct in installing
fire alann system in restaurant which could be
rendered inoperative by the very fire which
it was designed to detect, precluded entry
of summary judgment for alarm company in
restaurant owner's action based on exculpatory
language included in fire alarm installation and
maintenance agreement.

2 Cases that cite this headnote

[11] Contracts

General

Application to Contracts in **26 Syllabus by the Court
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*57 1. Summary Judgment: Appeal and Error. In

appellate review of a summary judgment, the court views the
evidence in the light most favorable to the party against whom
the judgment is granted and gives such party the benefit of all
reasonable inferences deducible from the evidence.

2. Summary Judgment. Summary judgment is to be

granted only when the pleadings, depositions, admissions,

stipulations, and affidavits in the record disclose that there is
no genuine issue as to any material fact or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.

3. Appeal and Error. Regarding a question of law, an
appellate court has an obligation to reach a conclusion
independent of that of the trial court in a judgment under
review.

, 247 Neb. 57 (1994)

Opinion

WRIGHT, Justice.

The New Light Company, Inc. (New Light), sued Wells
Fargo Alarm Services (Wells Fargo) and General Electric
Company as jointly and severally liable defendants for
damages sustained as the result of a fire in a restaurant owned
by New Light. Wells Fargo had installed a fire alarm system
in the restaurant. Wells Fargo moved for summary judgment,
and the district court for Douglas County granted Wells
Fargo's motion. The Nebraska Court of Appeals affinned,
holding that public policy did not justify the voiding of
exculpatory language in the contract between Wells Fargo and
New Light, 2 Neb.App. 828, 516 N.W.2d 260. We reverse the
judgment and remand the cause for further proceedings.

4. Public Policy: Words and Phrases. Public policy is that
principle of the law which holds that no subject can lawfully
do **27 that which has a tendency to be injurious to the
public or against the public good, the principles under which
the freedom of contract or private dealings are restricted by
law for the good of the community.

5. Contracts: Public Policy. Whether a particular
exculpatory clause in a contracmal agreement violates public
policy depends upon the facts and circumstances of the
agreement and the parties involved.

6. Public Policy: Damages: Negligence. Public policy
prevents a party from limiting its damages for gross
negligence or willful and wanton misconduct.

Attorneys and Law Firms

Jeffrey R. Learned, of Morrison, Mahoney & Miller,
Southfield, MI, Kile W. Johnson, of Barlow, Johnson,
Flodman, Sutter, Guenzel & Eske, Lincoln, and, on brief,
Marvin J. Monroe, ofDenenberg, Tuffley & Jamieson, P.C.,
Southfield, MI, for appellant.

Michael G. Cannery and Diana J. Vogt, of Kutak Rock,
Omaha, for appellee Wells Fargo.

*58 HASTINGS, C.J., WHITE, CAPORALE,
FAHRNBRUCH, LANPHIER, and WRIGHT, JJ., and
BOSLAUGH, J., Retired.

SCOPE OF REVIEW

|1| In appellate review of a summary judgment, the court
views the evidence in the light most favorable to the party
against whom the judgment is granted and gives such party
the benefit of all reasonable inferences deducible from the

evidence. Maloleyv. Shearson Lehman Hutton, Inc., 246 Neb.

701, 523 N.W.2d 27 (1994); Steenblock v. Elkhorn Township
Bd., 245 Neb. 722, 515 N.W.2d 128 (1994).

|2| Summary judgment is to be granted only when
the pleadings, depositions, admissions, stipulations, and
affidavits in the record disclose that there is no genuine issue
as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is
entitled to judgment as a matter of law. First Nat. Bank in
Morrill v. Union Ins. Co., 246 Neb. 636, 522 N.W.2d 168
(1994); Double K, Inc. v. Scottsdale Ins. Co., 245 Neb. 712,
515 N.W.2d 416 (1994).

|3| Regarding a question of law, an appellate court has
an obligation to reach a conclusion independent of that of
the trial court in a judgment under review. Rains v. Becton,
Dickinson & Co., 246 Neb. 746, 523 N.W.2d 506 (1994);
Murphy v. City of Lincoln, 245 Neb. 707, 515 N.W.2d 413
(1994).

FACTS
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New Light owned and operated The Great Wall Restaurant
at *59 1013 Famam Street in Omaha, Nebraska. On July
1, 1983, New Light and Wells Fargo executed an agreement
which stated that Wells Fargo was to install and maintain
a fire alarm system on the restaurant premises. Wells Fargo
installed the system and maintained it through 1988. In
October 1988, the parties signed a renewal of the agreement,
which renewal contained an exculpatory clause stating that
New Light agreed that Wells Fargo would not be liable for any
loss or damage, irrespective of origin, to persons or property
whether directly or indirectly caused by perfonnance or
nonperformance of any obligation imposed by the agreement
or "by negligent acts or omissions of Wells Fargo Alarm, its
agents or employees."

**28 Wells Fargo failed to install a fire-sensing device
in the basement-level clothes dryer room or the adjoining
electrical room, which contained the main fire alarm control
panel and its connection to the telephone junction box. On
January 7, 1989, a fire began in the clothes dryer room. The
fire alarm system failed to activate the outside alarm and
communications system. The fire caused extensive damage to
the building and its contents.

New Light's petition alleged, inter alia, that Wells Fargo was
grossly negligent by failing to design, install, and maintain
adequate fire-sensing devices in the electrical room or in the
clothes dryer room of New Light's property; by failing to
adequately test the fire detection system so as to ensure that
a fire empting in the electrical room or in the clothes dryer
room would not incapacitate the system; by failing to take
reasonable care in the design, installation, and maintenance
of the system; and by failing to properly, diligently, and
reasonably select, train, and supervise its employees and
agents with regard to the design, installation, and maintenance
of the system. New Light alleged that such acts were willful,
wanton, and intentional and that they constituted gross
negligence.

Wells Fargo generally denied the allegations and claimed
that the petition failed to state facts sufBcient to constitute
a cause of action. As two of its affirmative defenses, Wells
Fargo claimed that paragraph D of the renewal agreement
exculpated Wells Fargo from liability and claimed that, in
the alternative, such liability was limited to the lesser of
the annual charges due *60 Wells Fargo from New Light
pursuant to the agreement or $10,000.

Wells Fargo moved for summary judgment, alleging that the
contract for protective alarm services between New Light and
Wells Fargo relieved Wells Fargo of all liability for any losses
suffered by New Light and, in the alternative, that Wells Fargo
was entitled to partial summary judgment in that its liability
was limited to the amount specified by the renewal agreement.

New Light's affidavits in opposition to the motion stated the
following: The fire originated in a fluorescent light fixture
mounted on the ceiling of the clothes dryer room, which
was located in the basement at the rear of the premises.
The fire smoldered for a long period of time before it was
discovered. The fire alarm system failed to detect the fire, to
activate its on-premises exterior alarm, and to send a signal
to Wells Fargo's monitoring communications center because
the system did not include a fire-sensing device in the clothes
dryer room, where the fire originated, and because the system
did not include a fire-sensing device in the adjoining electrical
room, which resulted in the destruction of the fire alarm
communication system before it could have been activated by
fire-sensing devices located in other areas of the premises.
One affidavit stated that the system, as designed and installed,
was in violation of the National Fire Protection Association
codes and that

to design, install and maintain such a system as was
installed in the Great Wall Restaurant is to be grossly
negligent in that the system, as designed, installed and
maintained:

a) was in violation of codes and regulations governing such
systems;

b) was in violation of industry standards;

c) failed to place a heat sensing device in the basement
laundry/dryer room and adjoining electrical room where
fires are very likely to occur; and

d) failed to protect the very room where the fire alarm
communication system was installed and thus prevented
the system from operating should a fire occur in that room
or the adjoining laundry/dryer room.

*61 The district court granted Wells Fargo's motion for
summary judgment and dismissed the action as it related to
Wells Fargo. On appeal, New Light alleged that the district
court erred in granting summary judgment in favor of Wells
Fargo. The Court of Appeals affirmed, holding that the
exculpatory clause was not contrary to public policy.
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ASSIGNMENT OF ERROR

In its petition for further review. New Light claims the Court
of Appeals erred in holding that it is not contrary to public
policy **29 for a party to contractually exculpate itself from
liability for its own gross negligence or willful and wanton
misconduct.

ANALYSIS

[4] The issue for our determination is whether, as a matter
of law, the exculpatory clause set out in paragraph D of
the original agreement and the renewal agreement released
Wells Fargo from liability for gross negligence or willful
and wanton misconduct. The Court of Appeals held that
public policy did not void the exculpatory provision in the
renewal agreement which precluded the imposition of liability
upon Wells Fargo for gross negligence or willful and wanton
misconduct. In rendering its decision, the Court of Appeals
relied upon our decision mBedrosky v. Hiner, 230 Neb. 200,
430 N.W.2d 535 (1988). The Court of Appeals' application of
Bedrosky would have been correct if this case had involved
exculpation from ordinary negligence.

In Bedrosky. a. fire of uncertain origin began on the fifth and
sixth floors of a building and spread to the elevator shaft,
where it spread to the basement and the first floor, which
was space leased to the plaintiffs. The plaintiffs claimed the
defendant landlord, in violation of certain regulations of the
State Fire Marshal's office, failed to enclose the elevator
shaft; failed to install fire doors; and, in contravention of his

representation, failed to keep the sprinkler system in proper
working order. The plaintiffs made no allegations of gross
negligence or willful and wanton misconduct.

The issue in Bedrosky was whether the exculpatory clause
of the lease was effective to relieve the defendant from all

liability. Paragraph 10 of the lease provided: " '[T]he Lessor
shall not be or become liable for any damage ...to said
premises or to *62 said Lessee or to any other persons or
property caused by... the act or neglect of any other person or
caused in any other manner whatsoever.' " Id. at 202-03, 430
N.W.2d at 538. The plaintiffs argued that the phrase "caused
by the act or neglect of any other person or caused in any other
manner whatsoever" did not include negligence or intentional
misrepresentation of the lessor.

In Bedrosky, we did not specifically address the issue of
gross negligence or willful and wanton misconduct, and we
do not now interpret Bedrosky to be a blanket approval
of exculpatory clauses in all factual situations. We held
that paragraph 5 of the lease plainly disposed of the
misrepresentation claim. Paragraph 5 provided: " 'Lessee
agrees and admits that no representation as to the condition or
repair hereof has been made by the Lessor or his agent which
is not herein expressed or indorsed hereon. ...'"Id. at 202,43 0
N.W.2d at 538. We found that the plain language of paragraph
10 did "not permit us to read into its meaning a provision
limiting the exclusion to any of the specific causes previously
enumerated in the lease." Id. at 208-09, 430 N.W.2d at 541.
We did not find the language of the exculpatory clause to be
a clear contravention of public policy.

Contrary to Wells Fargo's contention, we have not
specifically addressed the public policy consideration
regarding exculpatory clauses relating to gross negligence or
willfal and wanton misconduct. In Mayer v. Howard, 220
Neb. 328, 331, 370 N.W.2d 93, 96 (1985), the language
released the defendant " 'from all liability ... caused by the
negligence of the releasees....' " We held that Mayer had
expressly assumed the risk of racing his motorcycle on the
defendant's track after being fully informed of the dangers
involved. The "Release of Liability" did not mention gross
negligence or willful and wanton misconduct, and our holding
was expressly based on the language at issue.

In Oddo v. Speedway Scaffold Co., 233 Neb. 1, 4,443 N.W.2d
596, 599 (1989), the lease provided for indemnification
for injury caused by conduct and stated the following in
uppercase bold print: " 'The parties agree that Lessor shall
only be liable or responsible for actions of wilful misconduct.'
" *63 We held that although the clause did not contain the
word "negligence," the intended consequence of indemnity
was clearly and unequivocally expressed. The contractor was
obligated to indemnify for conduct including negligence, but
excluding claims based on Speedway's willful misconduct.

**30 |5] [6] In determining whether the language of
a particular exculpatory clause in a contract is a clear
contravention of public policy, we must consider each
agreement on the basis of the particular facts surrounding the
agreement. We have defined public policy as

" '[t]hat principle of the law which holds that no subject
can lawfully do that which has a tendency to be injurious to
the public or against the public good. * * * The principles
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under which the freedom of contract or private dealings is
restricted by law for the good of the community.' ..."

OB-GYNv. Blue Cross, 219 Neb. 199, 203, 361 N.W.2d 550,
553 (1985). Accord United Seeds, Inc. v. Hoyt, 168 Neb. 527,
96N.W.2d404(1959).

|7] [8] We have stated that" ' " '[g]ross negligence means
great and excessive negligence; that is, negligence in a very
high degree. It indicates the absence of slight care in the
performance of a duty.' " ' " Wicker v. City of Ord, 233
Neb. 705, 714, 447 N.W.2d 628, 634 (1989). Accord Jones
v. Foutch, 203 Neb. 246, 278 N.W.2d 572 (1979). Willful
and wanton misconduct exists where a defendant had actual

knowledge that because of its actions, a danger existed to
the plaintiff and the defendant intentionally failed to act to

prevent a harm that was reasonably likely to result. Dotzler v.
Tuttle, 234 Neb. 176, 449 N.W.2d 774 (1990).

[9| Whether a particular exculpatory clause in a contractual
agreement violates public policy depends upon the facts and
circumstances of the agreement and the parties involved.
The right of contract may be restricted for the public
good. The greater the threat to the general safety of the
community, the greater the restriction on the party's freedom
to contractually limit the party's liability. For example, a
contractual agreement to dig a ditch does not have the same
public policy considerations as would the installation of a
fire alarm system *64 in a school, hospital, nursing home,
restaurant, or other heavily occupied building. Common sense
tells us that the greater the risk to human life and property, the
stronger the argument in favor of voiding attempts by a party
to insulate itself from damages caused by that party's gross
negligence or willful and wanton misconduct.

1101 In the factual setting in this case, when we balance
the parties' right to contract against the protection of the
public, we find a sufficiently compelling reason to prevent
Wells Fargo from insulating itself by contractaial agreement
from damages caused by its own gross negligence or willful
and wanton misconduct. Such an agreement would have a
tendency to be injurious to the public. This limitation on the
freedom to contract is imposed by law because of the potential
risks to human life and property and is, therefore, independent
of the agreement of the parties.

A similar exculpatory clause was determined to be contrary to
public policy in Sommer v. Federal Signal Corp., 79 N.Y.2d
540, 593 N.E.2d 1365, 583 N.Y.S.2d 957 (1992). The New
York Court of Appeals stated that it was the public policy of

the state that a party could not insulate itself from damages
caused by grossly negligent conduct. Gross negligence was
defined as "conduct that evinces a reckless indifference to the

rights of others."/rf. at 554,593 N.E.2dat 1371, 583 N.Y.S.2d
at 963. The court found that this policy would apply equally to
contract clauses purporting to exonerate a party from liability
and to clauses limiting damages to a nominal sum. We agree
with the New York court that public policy with regard to
gross negligence and willful and wanton misconduct applies
both to clauses attempting to exculpate liability and clauses
attempting to limit damages to a nominal sum.

We now apply the public policy considerations just outlined
to the limitation-of-damages provision of the agreement in the
case at bar. We note that Wells Fargo, in paragraph D of the
renewal agreement, attempted to limit the amount of loss or
damages attributable to the failure of the fire alarm system to
the annual charge under the contract or $10,000, whichever

was less. As written, this limitation on damages is unqualified,
limiting all damages of whatever cause, including those that
*65 accme due to Wells Fargo's gross negligence or willful

and wanton **31 misconduct. We therefore hold that this

limitation-of-damages clause does not create an enforceable
limitation on Wells Fargo's liability for an action based upon
gross negligence or willful and wanton misconduct. As was
done in Sommer v. Federal Signal Corp., supra, we hold
that in this instance, public policy prevents Wells Fargo
from limiting its damages for gross negligence or willful and
wanton misconduct.

|11| |12| |13| Paragraph D attempted to completely
release Wells Fargo from liability for only its negligent acts
or omissions. Based upon New Light's allegations of gross
negligence and willful and wanton misconduct, the court
should not have granted summary judgment. The parties
are bound by the words of the contract. Jones v. Burr, 223

Neb. 291, 389 N.W.2d 289 (1986). A contract which is
written in clear and imambiguous language is not subject to
interpretation or construction; rather, the intent of the parties
must be determined from the contents of the contract, and
the contract must be enforced accordmg to its terms. Rains
v. Becton, Dickinson & Co., 246 Neb. 746, 523 N.W.2d 506

(1994). Wells Fargo did not attempt to exculpate acts of
gross negligence or willful and wanton misconduct from the
contract. The pertinent part of paragraph D provided:

Subscriber agrees that Wells Fargo
Alarm shall not be liable for any
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525 N.W.2d 25

of Subscriber's losses or damages,
irrespective of origin, to person
or to property, whether directly or
indirectly caused by performance or
nonperformance of any obligation
imposed by this agreement or by
negligent acts or omissions of Wells
Fargo Alarm, its agents or employees.

The exculpatory clause makes no mention of gross negligence
or willful and wanton misconduct on the part of Wells
Fargo. Therefore, gross negligence and willful and wanton
misconduct were not contemplated by the parties. Even if
the exculpatory clause could be construed to include gross
negligence and willful and wanton misconduct, public policy
prohibits such an exclusion.

A similar result was reached m Douglas W. Randall, Inc.
v. AFA Protective Systems, 516 F.Supp. 1122 (E.D.Pa.1981).
The district court, in discussing Pennsylvania law, noted that
*66 exculpatory clauses in contracts relieving a party from

liability for negligence are valid. The exculpatory clause
in that case provided: " 'The subscriber ... agrees that the
contractor shall be exempt from liability for loss or damage
due directly or iiidirectly to occurrences ... from negligence,

,247 Neb. 57 (1994)

active or otherwise, of the contractor....' " Id. at 1127. The
court held that the exculpatory clause limited the defendant's
liability only with respect to acts of negligence, and not for
acts of gross negligence.

We do not find any language within the agreement which
clearly and unequivocally expresses an intention to limit
Wells Fargo's liability for acts involving gross negligence or
willful and wanton misconduct. We therefore hold that the

exculpatory clause does not affect New Light's right to assert
a cause of action based upon gross negligence or willful and
wanton misconduct.

[14] Since a material question of fact is presented as to
whether Wells Fargo's actions constituted gross negligence or
willful and wanton misconduct, we reverse the judgment and
remand the cause for further proceedings.

REVERSED AND REMANDED FOR FURTHER
PROCEEDWGS.

WHITE, J., concurs in the result.

All Citations

247 Neb. 57, 525 N.W.2d 25

End of Document ©2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Computer company brought action against telephone
company and electric utility to recover for damage to
its computers when telephone company, while installing
underground telephone lines, severed electric utility cable
causing power surge. The District Court, Dakota County,
Gerald W. Kalina, J., found that electric utility was not liable
and entered judgment against telephone company. Appeal and
cross appeal were taken. The Court of Appeals, Short, J., held
that: (1) electric utility's rate tariff limited its liability; (2) issue
of negligence on part of computer company was for jury; and
(3) telephone company could not recover on its cross claim
against electric utility for contribution.

Affirmed.

Procedural Posture(s): On Appeal.

W7estHeadnotes(14)

[2]

[3]

[4]

[5]

Public Utilities r- Nature and extent in

general

Limitation of liability contained in rate tariff of
public utility is essential and valid part of rate
charged for public utility's service.

3 Cases that cite this headnote

PubUc UtiUties

limitation

Statutory basis and

Legislative delegation of authority to Public
Utilities Commission to regulate public utilities
and determine reasonableness of rates they
charge provides Commission with broad
regulatory power, the extent of which is
measured by enabling statute. M.S.A. § 216B.01
et seq.

4 Cases that cite this headnote

Public Utilities

limitation

Statutory basis and

Legislative grant of exclusive control over
rates to Public Utilities Commission must be

construed in light of purpose for which grant was
made. M.S.A. § 216B.01 et seq.

Public Utilities .— Nature and extent in

general

Ratemaking is a quasi-legislative function
and decisions of Public Utilities Commission

command same regard and are subject to same
tests as enactments of legislature.

3 Cases that cite this headnote

[1] Public Utilities Nature and extent in

general

Liability limitations contained in rate tariff
of public utility are binding on ratepayers

regardless of knowledge or assent because rate,
which includes limitation of liability, is the only
lawfully established rate.

1 Cases that cite this headnote

[6] Public Utilities . Presumptions in favor of
order or findings of commission

Rates fixed by Public Utilities Commission
are presumed to be reasonable and just until
the conti-ary is shown by clear and convincing
evidence.
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[7] Electricity •- Defects, Acts, or Omissions
Causing Injury

Electric utility's rate tariff, which limited its
liability for any loss or damage resulting from
intermption or disturbance of service for any
cause other than gross negligence, was valid;
therefore, electric utility could not be held liable
to company whose computers suffered damage
during power surge.

7 Cases that cite this headnote

[8] Electricity - Damages and penalties

Electricity . Defects, Acts, or Omissions
Causing Injury

Electric utility's tariff, which limited liability for
loss or damage resulting from interruption or
disturbance of service for any cause other than
gross negligence, did not violate public policy;
tariff did not purport to relieve utility from all
negligence under all conceivable circumstances
but was narrow and applied to exonerate utility
from liability occasioned only by intermptions or
disturbances in electrical service.

5 Cases that cite this headnote

[9] Electricity . Questions for Jury

Question of whether company was negligent
in failing to purchase equipment which would
protect its computers in the case of a power surge
was for jury in company's action against electric
utility and telephone company for damage to
computers due to power surge.

[11] Contribution •- Particular Torts or
Wrongdoers

Tariff, which limited electric utility's liability for
any loss or damage resulting from interruption
or disturbance of service for any cause other
than gross negligence, insulated electric utility
from telephone company's derivative cross claim
for contribution when telephone company was
held liable to a compauy for telephone company's
severing electric utility cable resulting in power
surge which damaged company's computers.

2 Cases that cite this headnote

[12] Appeal and Error r- Excessive Award;
Remittitur

On appeal, trial court's decision regarding
excessiveness of damages will not be disturbed
absent clear abuse of discretion where failure to

correct decision would be shocking and result in
plain injustice; there are no fixed standards by
which that determination is made and each case

must be examined by itself.

[13] Damages .- Injuries to personal property

Damages *--- Expenses

Proper measure of damage for harm to personal
property not amounting to total destmction
includes compensation for difference in value
before and after hann or, at plaintiffs election,
reasonable cost of repair.

1 Cases that cite this headnote

[10] Negligence Standard of proof; evidentiary
showing required

Where there exists evidence of conduct which, if
believed by jury, would constitute negligence or
fault on that person's part, fault or negligence of
that party should be submitted to jury.

1 Cases that cite this headnote

[14] Electricity r- Defects, Acts, or Omissions
Causing Injury

Trial court did not abuse its discretion in refusing
to reduce award for damages to computers which
occurred during power surge when telephone
company, while digging underground cable,
struck electric cable; evidence did not show that
computers were restored to prepower surge value
or condition.
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*571 Syllabus by the Court

The limitation of liability provision in NSP's rate tariff is
valid, enforceable and applicable to the facts of this case.
Where evidence of fault existed, the trial court did not err in
submitting the issue of a party's negligence. Without common
liability, a derivative cross-claim for contribution fails as a
matter of law.

Attorneys and Law Firms

Joseph F. Lulic, E. Curtis Roeder, Hanson, Noel & Lulic,

Minneapolis, for Computer Tool & Engineering, Inc.

Samuel L. Hanson, Michael C. Krikava, Briggs & Morgan,
Minneapolis, for Northern States Power Co.

Kay Nord Hunt, Lommen, Nelson, Cole & Stageberg,

Minneapolis, for United Telephone Co. of Minnesota.

Considered and decided by GARDEBRING, P.J., and
SHORT and KLAPHAKE, JJ.

OPINION

SHORT, Judge.

United Telephone Company of Minnesota (United
Telephone) and Computer Tool & Engineering, Inc.
(Computer Tool) appeal from the trial court's denial of their
motions seeking post-trial relief in a case mvolving the
interruption of electrical service. We affirm.

On September 30, 1986, United Telephone began installing
its underground telephone lines, and, in the course of that
installation, severed a primary feeder cable and a secondary
cable ofNSP. This caused a power surge to travel through the
cable, damaging computer equipment owned by Computer
Tool.

Computer Tool brought suit against both United Telephone
and NSP to recover for the damaged computer equipment.
United Telephone and NSP asserted cross-claims against one
another.

At trial, Computer Tool presented evidence showing the
computer's market value before the power surge. Computer
Tool's owner and operator testified the market value of the
computer before the power surge was between $40,000 to
$42,000. He then testified the computer was sold after the
power surge to Dimension Industries Machine Shop for
$10,000. *572 Computer Tool also presented testimony
regarding the reasonable cost of repairing the computer. That
witness testified regarding two separate repair estimates; one
for $6,664.68 and another for $31,116.38. United Telephone
presented testimony from the purchaser of the computer,
who testified the cost of repairing the computer totaled
roughly $5,415.51. Testimony also showed Computer Tool
had experienced power surge problems in the past. Computer
Tool did not use siirge protection equipment although it knew
equipment existed to guard against such an occurrence.

After the presentation of evidence to the jury, the trial court
granted NSP's motion for a directed verdict on liability and
dismissed United Telephone's cross-claim for contribution.
The directed verdict was based on NSP's rate tariff, which
states:

FACTS

In September of 1986 United Telephone was engaged in the
placement of underground telephone cables in a mobile home
development in Dakota County. As part of its installation,
United Telephone contacted Northern States Power Company
(NSP), requesting NSP to locate those power lines lying
beneath the work site. NSP sent a locator to the site on

September 29, 1986 in response to United Telephone's
request. After marking only two of the six lines, the locator
told a United Telephone contractor that someone would return
later in the week to finish locating the lines.

1.4. Continuity of Service. The
Company will endeavor to provide
continuous service but does not

guarantee an uninterrupted or
undisturbed supply of electric service.
The Company will not be responsible
for any loss or damage resulting
from the intermption or disturbance
of service for any cause other than
gross negligence of the Company.
The Company will not be liable
for any loss of profits or other
consequential damages resulting from
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the use of service or any intermption
or disturbance of service.

The case was submitted to the jury on Computer Tool's
claim against United Telephone. The jury apportioned 85
percent of the fault to United Telephone and 15 percent of
the fault to Computer Tool. The jury assessed damages at
$31,000.00, which resulted in an award to Computer Tool
of $26,350.00. The trial court denied United Telephone's
motions for judgment notwithstanding the verdict and for a
new trial.

ISSUES

I. Did the trial court err in applying the rate tariff?

II. Did the trial court err in submitting the issue of
comparative negligence to the jury?

III. Did the trial court err in granting a directed verdict
forNSP?

IV. Did the trial court err in refusing to reduce the
award of damages?

ANALYSIS

I.

Appellants claim the rate tariff is contrary to statutory
authority, conti-avenes public policy, and is inapplicable to the
facts of the present case. We disagree.

[1] |2] The courts have long recognized a relationship
exists between limiting the liability of public utilities and
serving the public interest with low utility rates. See Western
Union Telegraph Co. v. Esteve Brothers & Co., 256 U.S.
566,569,41 S.Ct.584, 585, 65 L.Ed. 1094 (1921). Liability
limitations contained in the rate tariff of a public utility are
binding on rate payers regardless of knowledge or assent
because the rate, which includes the limitation of liability,
is the only lawfully established rate. Komatz Construction,
Inc. v. Western Union Telegraph Co., 290 Minn. 129, 137,
186 N.W.2d 691, 696 (1971), cert. denied, 404 U.S. 856, 92
S.Ct. 102, 30 L.Ed.2d 98 (1971). A limitation of liability is an
essential and valid part of the rate charged for a public utility's
service. Landrum v. Florida Power & Light Co., 505 So.2d

552, 554 (Fla.Dist.Ct.App.1987), rev. denied 513 So.2d 1061
(Fla. 1987); Lee v. Consolidated Edison Co., 98 Misc.2d 304,
305,413N.Y.S.2d826,838(N.Y.Sup.Ct.l978).

[3] [4] The legislature has delegated authority to regulate
public utilities and to determine the reasonableness of
the rates they charge to the Minnesota Public Utilities
Commission. See Minn.Stat. ch. 216B (1988 & Supp.1989).
This grant of authority provides the commission with broad
regulatory power, the extent of which is measured by
the enabling statute. Frost-Benco Electric Association v.
Minnesota Public Utilities Commission, 358 N.W.2d 639,
642 (Minn.1984). We must constme this legislative grant of
exclusive control over rates in light of the purpose for which
the grant was made. State ex rel. Waste Management Board v.
Bruesehoff, 343 N.W.2d 292, 295 (Minn.Ct.App.1984).

*573 [5] [6] Rate-making is a quasi-legislative function,
Peoples Natural Gas Co. v. Minnesota Public Utilities
Commission, 369 N.W.2d 530, 533 (Minn.1985), and
decisions of the commission "command the same regard and
are subject to the same tests as enactments of the legislature."
Minneapolis Street Railway Co. v. City of Minneapolis, 251
Minn. 43, 71, 86 N.W.2d 657, 676 (1957). The term "rate"
is defined by stataite to include all tariffs, mles, practices and
contracts affecting the rate charged. Minn.Stat. § 216B.02,
subd. 5. Rates fixed by the commission are presumed to
be reasonable and just until the contrary is shown by clear
and convincing evidence. Northwestern Bell Telephone Co. v.
State, 299 Minn. 1, 28, 216 N.W.2d 841, 857 (1974).

|7| The tariff at issue here was originally filed with
the commission in 1974. It has remained a part of NSP's
General Rules and Regulations since that time despite
several contested rate changes. It has therefore been
recognized as a reasonable limitation of liability by the
agency exclusively empowered by the legislature to make
this determination. While the statute contains no express
provision allowing the commission to limit the liability of
a public utility, the commission does have the responsibility
of establishing reasonable rates to be charged by public
utilities. Approving a liability limitation falls withm the ambit
of the commission's broad regulatory power. Minn.Stat. §
216B.16. The commission is directed to balance the public
need for adequate, efficient and reasonable service, on the
one hand, against the need of the public utility for sufficient
revenue to meet the cost of furnishing service and earn a
reasonable profit. Minn.Stat. § 216B. 16, subd. 6. Making
these determinations and weighing the needs of the public
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against those of the public utility is a task suited for the

commission because of its expertise in this specialized area.
The commission could find the tariff reasonable where, absent

the limitation, the broad liability exposure would invariably
raise the costs and rates for electric service. Lee, 98 Misc.2d

at305,413N.Y.S.2dat828.

|8] Moreover, we do not find the limitation of liability

violates public policy. By its own tenns, the tariff does

not purport to relieve NSP from all negligence under
all conceivable circumstances. The tariff is narrow and

applies to exonerate NSP from liability occasioned by

interruptions or disturbances in the electric service. Liability
would remain for all injury not caused by an interruption

or disturbance in power. See Zoller v. Niagara Mohawk
Power Corp.. 137 A.D.2d 947, 950, 525 N.Y.S.2d 364,

367 (N.Y.App.Div.1988). Furthermore, liability remains for
gross negligence as well as willful or wanton acts of NSP.
This is quite a different case from Schlobohm v. Spa Petite,

Inc., 326 N.W.2d 920 (Mimi.1982), where the exculpatory
clause called for complete exoneration from liability. While

Schlobohm involved what was clearly an exculpatory clause,
this case involves what is just as clearly a limitation of

liability.

The tariff, embodying the limitation of liability, is an inherent
part of the lawful rate charged to consumers, from which
neither the utility nor the consumer may depart. Minn.Stat.

§ 216B.07. Narrowly constmed, the limitation applies where
an occurrence breaks the unifonnity and continuity of electric

service, which is exactly what happened here. Hence, the trial
court did not err in applying the tariff to the facts of this case;

neither did it err in holding the tariff valid and enforceable.

II.

[9| Computer Tool asserts the trial coiirt erred in submitting

the issue of negligence to the jury. Computer Tool maintains
its own negligence should not have been submitted to the jury.

We disagree.

[10] Minnesota courts have held the jury must have

an opportunity to consider the fault of all the parties to

the transaction, whether or not they are parties to the
lawsuit. Hosley v. Armstrong Cork Co., 383 N.W.2d 289,
293 (Minn.1986); Lines v. Ryan, 272 N.W.2d 896, 902-03

(Minn.1978); Steinbrecher v. McLeod Cooperative Power
Association, 392 N.W.2d 709, 715 (Minn.Ct.App.1986).

Where there exists evidence *574 of conduct which, if

believed by the jury, would constitute negligence or fault on
that individual's part, the fault or negligence of that party
should be submitted to the jury. See Frey v. Snelgrove, 269
N.W.2d 918, 923 (Minn.1978). Under the comparative fault
statute, the term "fault" includes acts or omissions that are

in any measure negligent toward the property of the actor.
Minn.Stat. § 604.01, subd. la (1988).

The evidence shows Computer Tool was aware a power
surge could cause damage to its computer equipment and that

low cost protective equipment was available which would

have prevented the damage. Despite its apprehension of the
potential harm posed by a power surge, Computer Tool did

nothing to guard against this threat. Although one need not
anticipate another's negligence until he becomes aware of

such negligence, Hanson v. Bailey, 249 Minn. 495, 504-05,
83 N.W.2d 252, 260 (1957), it is not due care to depend upon
the exercise of care by another when such dependence is itself

accompanied by obvious danger. Norton v. Nelson, 236 Minn.
237, 243, 53 N.W.2d 31, 35 (1952). The obvious danger here

was that a power surge, from whatever source, could result in
damage to Computer Tool's equipment. While Computer Tool
may not have been able to anticipate a negligent power surge,
it was aware of prior irregularities in the power supply and, as

the evidence indicates, could have taken precautions in light
of this knowledge. Under these circumstances, the submission

to the jury of Computer Tool's negligence was proper.

III.

[11| Appellants argue the trial court erred in directing a
verdict for NSP and dismissing United Telephone's cross-
claim. We disagree. In reviewing a ti-ial court's order
for directed verdict, this court makes an independent
detennination of the sufficiency of the evidence to present a
fact question forthejiiry's resolution. See Walton v. Jones, 286
N.W.2d 710,714 (Minn. 1979). In doing so, we must accept as
true all evidence in a light favorable to the noiunoving party
and affirm the order only "where (1) in light of the evidence
as a whole, it would clearly be the duty of the trial court to
set aside a contrary verdict as being manifestly against the
entire evidence, or where (2) it would be conti-ary to the law
applicable to the case." Reinhardt v. Colton, 337 N.W.2d 88,
94 (Minn.1983) (quoting J.N. Sullivan & Associates v. RD.
Chapman Construction Co., 304 Minn. 334,336,231 N.W.2d
87, 89 (1975)).
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The trial court here ruled that the liability limitation
contained in the rate tariff insulated NSP from liability
for ordinary negligence. The tariff destroyed the common
liability needed for a successful contribution claim. See Jones
v. Fisher, 309 N.W.2d 726, 728 (Minn.1981); see generally
Note, Contribution and Indemnity—An Examination of the
Upheaval in Minnesota Tort Loss Allocation Concepts, 5 Wm.
Mitchell L.Rev. 109,125-27 (1979). The rate tariff, raised by
NSP as a personal defense going to the merits of the claim,
negates liability and eliminates any common liability with
United Telephone.

United Telephone's cross-claim is a derivative claim for
conta-ibution and indemnity based solely on the damages
claimed against it by Computer Tool. Because the tariff
insulates NSP from the claim by Computer Tool, it also
insulates NSP from United Telephone's derivative cross-
claim. The tariff would fail of its purpose if United Telephone
were permitted to pursue its cross-claim in this case. We are
not ruling that a defendant in United Telephone's position
is prohibited from asserting any cross-claims against NSP.
A non-derivative cross-claim based on, for example, injury
to digging equipment or to personnel, may or may not be
appropriate. We hold only that the derivative cross-claim is
prohibited.

IV.

[12J United Telephone argues that the trial court erred
in refusing to reduce the damages awarded. We disagree.
On appeal, a trial court's decision regarding excessiveness
of damages will not be disturbed absent a clear abuse of
discretion, *575 where failure to correct the decision would
be "shocking" and result in a "plain injustice." Togstad
v. Vesely, Otto, Miller & Keefe, 291 N.W.2d 686, 695
(Minn. 1980); DeRemer v. Pacific Intermountain Express Co.,
353 N.W.2d 694,699 (Minn.Ct.App.1984). There are no fixed
standards by which this determination is made; each case
must be examined by itself. DeRemer, 353 N.W.2d at 699.

[13] The proper measure of damage for harm to personal
property not amounting to a total destruction, includes
compensation for the difference in value before and after the
hami or, at plaintiff's election, the reasonable cost of repair.
O'Connor v. Schwartz, 304 Minn. 155, 158, 229 N.W.2d

511, 513 (1975). Because the plaintiff controls his action, the

plaintiff is permitted to elect the measure of damages. Id.

[l4| United Telephone presented evidence that the new
owner expended $5,415.51 in repairing the computer to
working order. The evidence presented did not, however,
show that the computer was restored to its pre-power surge
value or condition. Further, the new owner also testified that
the computer was not used as frequently or in the same
capacity as Computer Tool had used it. This evidence only
establishes the new owner was able to restore the computer
to an operational capacity. Whether this capacity and value
was the same as that which existed before the power surge is
unknown. The jury was free to reject this testimony in setting
its award of damages. Under these circumstances, we find no
abuse of discretion by the trial court in refusing to reduce the
award of damages.

DECISION

The limitation of liability provision in NSP's rate tariff is
valid, enforceable and applicable to the facts of this case.
Computer Tool's negligence was properly submitted for
consideration to the jury. United Telephone's derivative cross-
claim is prohibited by the rate tariff. The trial court did
not abuse its discretion in refusing to modify the award of
damages.

Affirmed.

All Citations

453 N.W.2d 569
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CRAGUN CORPORATION. Respondent,
Outback Trail Rides, Inc., Respondent.

No. C3-01-640.
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Dec. 11,2001.

Synopsis

Horseback rider, who was injured when she was thrown from
horse during trail ride, brought negligence action against ride
operator and against resort, from whom she purchased ticket
for ride. The District Court, Cass County, Michael Haas, J.,
entered summary judgment for operator and resort, and rider
appealed. The Court of Appeals, G. Barry Anderson, P.J., held
that exculpatory agreement, releasing operator from liability
for ordinary negligence, was enforceable.

Affirmed in part; reversed in part; and remanded.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (27)

[1] Appeal and Error <r- Summary Judgment

Appeal and Error ^ Summary judgment

On appeal from summary judgment, appellate
court must determine whether there are any
material issues of fact and whether trial court

erred in applying the law, and if appellate court
finds that material issues of fact need to be

determined, appellate court must remand case to
trial court without deciding legal issues.

[2] Appeal and Error y Summary Judgment

When reviewing summary judgment, appellate
court views evidence in light most favorable
to party against whom summary judgment was
granted.

[3] Contracts .- Exemption from liability

Contracts . Exculpatory contracts

Minnesota recognizes validity of exculpatory
clauses, but they are disfavored and strictly
constmed against benefited party.

2 Cases that cite this headnote

[4] Contracts .— Exemption from liability

Exculpatory clause may be unenforceable if: it
is ambiguous in scope or purports to release a
party from liability for intentional, willful, or
wanton acts; there was disparity of bargaining
power between parties to agreement; or type of
service being offered or provided by exculpated
party is either public or essential service.

12 Cases that cite this headnote

[5] Contracts •'- Exemption from liability

Contracts r- Exculpatory contracts

Exculpatory clause may be unenforceable if it is
ambiguous m scope, and exculpatory clause is
ambiguous when it is susceptible to more than
one reasonable construction.

6 Cases that cite this headnote

[6] Contracts Construction as a whole

Phrases found in contract should not be
interpreted out of context, but, rather, given
meaning in accordance with obvious purpose of
contract as a whole.

1 Cases that cite this headnote

[7] Public Amusement and
Entertainment Pre-Injury Releases

Exculpatory agreement signed by horseback
rider releasing ride operator from liability
for ordinary negligence was enforceable since
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exculpatory agreement was neither overbroad
nor ambiguous in scope, nor did it purport
to release operator from greater than ordinary
negligence, for purposes of negligence action
brought against operator by rider who was
injured during horseback trail ride.

2 Cases that cite this headnote

[8] Contracts . Exemption from liability

Disparity of bargaining power in liability release,
so as to render exculpatory clause unenforceable,
may exist where: services provided are necessary
or unavailable elsewhere; there is compulsion to
participate in activity; and there is no opportunity
to negotiate terms of exculpatory agreement.

10 Cases that cite this headnote

[9] Public Amusement and

Entertainment . Pre-Injury Releases

There was no disparity of bargaining power

between horseback rider and ride operator so as
to render exculpatory agreement, releasing ride

operator from liability for ordinary negligence,

unenforceable for purposes of negligence action
brought against operator by rider, who was

injured when she was thrown from horse during
trail ride; horseback riding was not necessary

activity, record did not suggest that operator's
services were unavailable elsewhere, and rider

was not compelled to participate in horseback
trail ride, but, rather, was voluntary participant.

1 Cases that cite this headnote

[10] Contracts Exemption from liability

Proof that party had no opportunity to negotiate
terms of exculpatory agreement is not enough
to show disparity of bargaining power, such that
exculpatory agreement is unenforceable.

2 Cases that cite this headnote

[11] Public Amusement and

Entertainment . Pre-Injury Releases

Because it was not for a public or essential

service, exculpatory agreement, releasing

horseback ride operator from liability for
ordinary negligence, was enforceable for
purposes of negligence action brought against
operator by rider, who was injured when she
was thrown from horse during trail ride; contract
between operator and horseback rider was for
recreational services, which were not necessary
to rider, and operator did not provide a service
typically thought suitable for public regulation,
as do, for instance, common carriers, hospitals,
and doctors.

[12] Contracts . Exemption from liability

For purposes of principle that exculpatory
agreement may be unenforceable if type of
service being offered by exculpated party is
either public or essential service, "necessary or
public service" is a service subject to public
regulation or of practical necessity for some
members of the public.

1 Cases that cite this headnote

[13] Public Amusement and

Entertainment . Pre-Injury Releases

Exculpatory agreement releasing horseback ride

operator from liability for ordinary negligence
was supported by consideration and, thus, was

enforceable for purposes of negligence action
brought against operator by rider, who was

injured when she was thrown j&om horse during
trail ride; exculpatory agreement signed after fee
to participate in recreational activity had been
paid was part of same transaction and, thus, was
enforceable without additional consideration

other than permission to participate in activity.

9 Cases that cite this headnote

[14] Judgment Existence of defense

In dispute over applicability of exculpatory
clause releasing party from liability for ordinary
negligence, summary judgment is appropriate
only when it is uncontested that party benefited
by exculpatory clause has committed no greater
than ordinary negligence.
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8 Cases that cite this headnote 1 Cases that cite this headnote

[15] Negligence . -- Gross negligence

"Gross negligence" is very great negligence

or absence of even slight care, but it is not
equivalent to wanton and willful conduct.

6 Cases that cite this headnote

[16] Negligence r- Willful or wanton conduct

"Willful and wanton conduct" is failure to

exercise ordinary care after discovering person
or property in position of peril.

10 Cases that cite this headnote

[17] Judgment .- Existence of defense

Material issues of fact as to whether horseback

ride operator's failure to restrain dog constituted
greater than ordinary negligence and whether
operator's conduct was within scope of
exculpatory agreement, releasing operator from
liability for ordinary negligence, precluded grant
of summary judgment to operator on negligence
claim brought by horseback rider, who alleged
that she was injured when dog approached and
frightened her horse, which shied and threw rider
to the ground, permanently injuring her foot and
leg.

3 Cases that cite this headnote

[18] Public Amusement and

Entertainment . Pre-Injury Releases

Operator of horseback ride did not commit

greater than ordinary negligence when it failed

to prevent horseback rider's saddle from slipping
or when it failed to tell rider her guide's name,
thereby making it impossible for rider to get
guide's attention when her saddle began to slip,
and as such, exculpatory agreement, releasing
operator from liability for ordinary negligence,
covered the degree of operator's negligence for
purposes of negligence claim brought against
operator by rider, who was injured when she was
thrown from horse during trail ride.

[19] Judgment . Hearing and determination

Horseback rider, who was injured on trail ride,
was not entitled to continue hearing on ride
operator's motion for summary judgment in
order to conduct further discovery with respect
to her negligence claim, given that rider had
made no effort to conduct further discovery
during the two-month time period from when
operator served its discovery until time summary
judgment hearing was held.

[20] Appeal and Error .- Continuance and stay

Absent abuse of discretion, trial court's decision

whether to continue summary judgment motion
to permit further discovery will not be reversed
on appeal.

[21] Judgment Hearing and determination

In general, trial courts should grant continuances
liberally, particularly if party opposing summary
judgment had insufficient time to complete
discovery; only the most extreme circumstances
justify denial.

1 Cases that cite this headnote

[22] Judgment , Hearing and determination

Trial court may grant continuance if party
requesting continuance has been diligent in
obtaining and seeking discovery prior to
requesting continuance and if party seeking
continuance has good faith belief that material
facts will be uncovered.

[23] Joint Ventures . Joint venture not created

No joint venture or joint enterprise relationship
existed between horseback ride operator and
resort, from whom horseback rider bought ticket
for ride, so as to make resort liable for any
negligence committed by operator for purposes
of negligence action brought by rider, who was

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3



Beehner v. Cragun Corp., 636 N.W.2d 821 (2001)

injured when she was thrown from her horse on
trail ride; there was no evidence in the record

that resort had any control or direction over the
horses, the trails, the guides, or any other aspect
of operator's business.

5 Cases that cite this headnote

[24] Joint Ventures .- Torts

Courts apply joint venture or joint enterprise
docta-ine when necessary to impute negligence

between two entities that otherwise have no legal

relationship.

5 Cases that cite this headnote

*824 Syllabus by the Court

I. Exculpatory clauses are enforceable if they are not
ambiguous in scope and do not purport to release a party from
liability for greater-than-ordinary negligence.

II. A district court does not abuse its discretion by refusing
to grant a continuance to conduct discovery where the
party requesting the continuance was not diligent in seeking
discovery.

III. Negligence cannot be imputed bettveen two entities that
otherwise have no legal relationship, where no joint venture
*825 or joint enterprise exists between them.

[25]

[26]

[27]

Appeal and Error De novo review

Joint Ventures - Questions of law or fact

Whether a joint venture or a joint enterprise
exists is a question of law, which appellate court
reviews de novo.

3 Cases that cite this headnote

Joint Ventures

elements
In general; essential

A joint venture exists where there is: (1)
contribution of resources by both parties; (2)

joint proprietorship and conta-ol over the subject

matter of the property engaged in the venture;
(3) sharing of profits by express or implied
agreement; and (4) an express or implied contract
showing joint venture.

3 Cases that cite this headnote

Joint Ventures

elements

In general; essential

A joint enterprise exists where there is a mutual
undertaking for a common purpose and a right to
a voice in the direction and control of the means

used to carry out the common purpose.
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PETERSON, Judge and AMUNDSON, Judge.

OPDSTION

G. BARRY ANDERSON, Judge.

Appellant Tamera Beehner, injured during a horseback
trail ride, challenges the district court's grant of summary
judgment to ride operator Outback Trail Rides and to Cragun's
resort, from whom appellant purchased a ticket for the
ride. Appellant argues that the trial court (1) erred by
finding an exculpatory agreement, releasing Outback from
liability for ordinary negligence, enforceable; (2) erred by
failing to submit the issue of Outback's greater-than-ordinary
negligence to a jury; (3) abused its discretion by refusing to
grant a continuance so that she could complete discovery; and
(4) erred by finding that respondent Cragun and respondent
Outback were not engaged in a joint enterprise or a joint
venture. Given that the exculpatory clause was enforceable,
that appellant had ample time to conduct discovery before the
summary judgment hearing, and that no evidence submitted
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indicates a joint enterprise between respondents Cragun and
Outback, we affirm on those issues. Because there are issues

of material fact as to whether respondent Outback's conduct
was greater-than-ordinary negligence, we reverse and remand
for a jury trial on that issue.

FACTS

On August 14, 1998, appellant Tamera Beehner checked into
Cragun's, a resort owned and operated by respondent Cragun.
Shortly thereafter, appellant purchased a ticket from Cragun's
to go on a guided horseback ride the following morning.
Respondent Outback Trail Rides organized and conducted the
ride. Appellant charged the ticket to her Cragun's bill. The
following day, Cragun's transported appellant to the ride site.

At the site, Outback required appellant to sign a "Horse Rental
Agreement and Liability Release Fonn for Individuals." The
contract read, in part:

Liability Release. I AGREE THAT: In consideration

of THIS STABLE allowing my participation in this
activity, under the terms set forth herein, I, the rider,
for myself and on behalf of my child and/or legal
ward, heirs, administrators, personal representatives or
assigns, do agree to hold harmless, release and discharge
THIS STABLE, its owners, agents, employees, officers,
directors, representative, assigns, members, owners of
premises and trails, affiliated organizations, insurers, and
others acting on its behalf (hereinafter collectively referred
to as "ASSOCIATES"), of and from all claims, demands,
causes of action and legal liability, whether the same
be known or unknown, anticipated or unanticipated, due
to THIS STABLE'S and/or ITS ASSOCIATES' ordinary
negligence; and I do further agree that except in the
event of THIS STABLE'S gross negligence and willful and
wanton misconduct, I shall not bring any claims, demands,
legal actions and causes of *826 action, against THIS
STABLE and ITS ASSOCIATES as stated above in this

clause, for any economic and non-economic losses due
to bodily injury, death, property damage sustained by me
and/or my minor child and/or legal ward in relation to
the premises and operations of THIS STABLE to include
riding, handling or otherwise being near horses owned by
or in the care, custody and control of THIS STABLE,
whether on or off the premises of THIS STABLE.

Before the ride began, appellant heard an Outback employee
refer to a dog standing near the horses as Outback's "new

adopted dog." The dog accompanied the horses as the ride
began, despite attempts by Outback employees to make the
dog return. On the trail, a horse, not appellant's, stepped on
the dog. Shortly thereafter, appellant's saddle girth loosened,
and her saddle began to slip. To keep from falling, appellant
rode her horse next to a tree, which she leaned against
for support as she called out to the guide for assistance.
As appellant held onto the tree, the dog approached and
frightened appellant's horse, which shied and threw appellant
to the ground, permanently injuring her foot and leg.

On April 26, 2000, appellant filed a complaint against
Outback and Cragun, alleging negligence in the operation
of the trail ride. Appellant served discovery requests on
Outback on the same day, but Outback did not respond to
the requests until late October, 2000. On November 10, 2000,
Outback moved for summary judgment, alleging that the
exculpatory agreement released it from any liability arising
from its alleged negligence related to the operation of the
trail ride. Cragun joined Outback's motion on the ground
that no joint venture or joint enterprise existed between them
sufficient to extend Outback's potential liability to Cragun.
The district court granted summary judgment in favor of
Outback and Cragun. The district court found that the release
was enforceable; that no issues of material fact existed as
to Outback's alleged gross negligence; that the action was
ripe for summary judgment without further discovery; and
that Cragun's could not be held liable for Outback's alleged
negligence.

This appeal followed.

ISSUES

I. Did the district court err by finding that an exculpatory
clause, signed by appellant and releasing Outback from
ordinary negligence liability arising from the operation
of the trail ride, was enforceable?

II. Did the district court err by granting summary
judgment and concluding as a matter of law that
there were no material facts in dispute concerning
Outback's greater-than-ordinary negligence?

III. Did the district court abuse its discretion

by refusing to grant appellant's request for a
continuance to conduct further discovery?

WESTLAW oi-i Reuters. No claim to original U.S. Government Works. 5



Beehner v. Cragun Corp., 636 N.W.2d 821 (2001)

IV. Did the district court en- by finding as a matter
of law that respondent Outback and respondent
Cragun were not involved in a joint venture or a
joint enterprise?

committed by Outback employees any time and anywhere.
The exculpatory clause is one sentence long. Appellant's
interpretation disregards the second half of the sentence,
which contains language limiting the scope of exculpation.

ANALYSIS

|1] |2| On appeal from summary judgment, we must
determine whether there are any material issues of fact and
whether the district court erred in applying the law. State
by Cooper v. French, 460 N.W.2d 2, 4 (Minn.1990). When
reviewing summary judgment, this court views the evidence
in the light most favorable to the *827 party against whom
judgment was granted. Fabio v. Bellomo, 504 N.W.2d 758,
761 (Minn.1993). If we find that material issues of fact need
to be determined, we must remand the case to the district court
without deciding the legal issues. Caledonia Cmty. Hosp. v.
Liebenberg Smiley Glotter & Assocs.. 308 Minn. 255, 258-
59,248N.W.2d279,281(1976).

I.

[P]hrases found in a contract should
not be interpreted out of context, but
rather * * * given a meaning in
accordance with the obvious purpose
ofthe * * * contract as a whole.

KauffmanStewart.Inc., v. WeinbrennerShoeCo., 589N.W.2d
499, 502 (Minn.App.1999) (quotation omitted) (second
ellipsis in original).

[7| The exculpatory clause is not susceptible to more
than one reasonable interpretation. Appellant's interpretation
unreasonably isolates one part of the clause and disregards
the obvious purpose of the clause as a whole, which is
to release respondent Outback from liability for ordinary
negligence arising from the stable premises and operations.
The exculpatory clause is neither overbroad nor ambiguous
in scope; nor does it purport to release Outback from greater-
than-ordinary negligence.

Appellant challenges the district court's conclusion that her
claim is barred by tfie exculpatory clause, which appellant
claims is unenforceable as against public policy.

[8J Appellant argues in the alternative that the exculpatory
vauaiiy 01 dause is unenforceable because there was a disparity of

bargaining power between herself and respondent Outback.
A disparity of bargaining power in a liability release may
exist where the services provided are necessary or unavailable
elsewhere; where there is a compulsion to participate in
the activity; and where there is no opportunity to negotiate

[31 |4| |5| Minnesota recognizes
exculpatory clauses, but they are disfavored and "strictly
constmed against the benefited party." Schlobohm v. Spa
Petite, Inc., 326 N.W.2d 920, 923 (Minn.1982). An
exculpatory clause may be unenforceable if (1) it is
ambiguous in scope or purports to release a party from
liability for intentional, willful, or wanton acts; (2) there was
a disparity of bargaining power between the parties to the
agreement; or (3) the type of service being offered or provided
by the exculpated party is either a public or an essential
service. Id. at 923.

[6] An exculpatory clause is ambiguous when it is
susceptible to more than one reasonable construction. See
Collins Truck Lines, Inc. v. Metro. Waste Control Comm'n,
274 N.W.2d 123, 126 (Minn.1979). Appellant argues that
the portion of the exculpatory clause releasing Outback
from liability for ordinary negligence is ambiguous and
overbroad because it is not limited to negligence related to
the premises and operations of the stable. Instead, appellant
argues, the clause purports to encompass negligent acts

the tenns of the exculpatory agreement. Malecha v. St.
Croix Valley Skydiving Club, Inc., 392 N.W.2d 727, 730
(Minn.App.1986), review denied (Minn. Oct. 29,1986).

|9| We can find no Minnesota case holding that a
liability release in a contract for recreational activity was
unenforceable due to a disparity of bargaining power. See
Schlobohm, 326 N.W.2d at 925 (health club membership);
*828 Malecha, 392 N.W.2d at 730 (skydiving lessons).
Horseback riding is not a necessary activity, and the record
does not suggest that Outback's services were unavailable
elsewhere. Appellant was not compelled to participate in the
trail ride; she was a voluntary participant. See Schlobohm,
326 N.W.2d at 925 (finding no disparity in bargaining power
where plaintiff "voluntarily applied for membership in [the
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health club] and acceded to the terms of membership");
Malecha, 392 N.W.2d at 730 (finding no compulsion when
sky diver "had the choice to either make the jump subject to
the Skydiving Club's mles or to forego it").

[101 Appellant argues that she was forced to accept the
release on a "take it or leave it" basis just before beginning
her ride. But "[p]roof that [appellant] had no opportunity
to negotiate the temis of [an] exculpatory agreement is not
enough to show a disparity of bargaining power." Malecha,
392 N.W.2d at 730. Appellant's reliance on Bunia v. Knight
Ridder, 544 N.W.2d 60 (Minn.App.1996), review denied
(Minn. May 9, 1996), and Walton v. Fiijita Tourist Enters.
Co., 380N.W.2d 19S(Minn.App. 19^6), review denied (Mnm.
Mar. 21, 1986) is misplaced. In these cases, plaintiffs were
compelled to sign exculpatory clauses in agreements to
obtain services or consideration necessary to their livelihoods.
See Bunia, 544 N.W.2d at 63 (invalidating exculpatory
clause in newspaper carrier's contract with newspaper where
consideration (income) was essential and where carrier
assented to clause from a position of inferior bargaining
power); Walton, 380N.W.2dat201 (invalidating exculpatory
clause in familiarization trip contract between travel agent and
airline organizing trip due to disparity of bargaining power
where airline had virtual monopoly on such trips, and where
services provided were unique, unavailable elsewhere, and of
a practical professional necessity to travel agents). There was
no similar disparity of bargaining power between appellant
and Outback.

[11] [12] Appellant argues that the district court erred by
determining that horseback riding is not a necessary or public
service. A necessary or public service, for the purpose of
interpreting exculpatory clauses, is a service subject to public
regulation or of practical necessity for some members of the
public. Schlobohm, 326 N.W.2d at 925-26. Relying on Walton
and Bunia, appellant argues that the district coiirt erred by not
recognizing that horseback riding was of a practical necessity
to her as an individual. But the contracts in Walton and

Bunia were related to the plaintiffs' livelihoods. See Bunia,
544 N.W.2d at 63; Walton, 380 N.W.2d at 201. Here, the
contract is for recreational services, which were not necessary
to appellant.

Respondent Outback does not provide a service typically
thought suitable for public regulation, as do, for instance,
common carriers, hospitals, doctors, and employers.
Schlobohm, 326 N.W.2d at 925. In Schlobohm, the supreme
court cited a Tennessee case for the proposition that renting

horses and saddles is not a public service. Id. at 926 (citing
Moss v. Fortune. 207 Tenn. 426, 340 S.W.2d 902 (I960)).
Appellant has failed to show that the exculpatory clause
implicates a public or essential service.

Because the exculpatory clause is not ambiguous, not the
result of a disparity in bargaining power, and not for a public
or essential service, the clause is enforceable as consistent

with public policy.

[13] Next, appellant argues that the exculpatory clause is
unenforceable for lack of consideration because the release

was not presented to her at the time she paid for the
trail ride. The release, appellant *829 claims, is not a
modification to the original confa-act, but an additional,
independent contract that stands alone and must be supported
by independent consideration. Respondent argues that the
release is a modification to the original agreement and that a
contract modification does not require new consideration if
it is made while the contract is still executory and there has
been no breach.

This court has held that an exculpatory agreement signed after
a fee to participate in a recreational activity has been paid
is part of the same transaction and is therefore enforceable
without additional consideration other than permission to
participate in the activity. Malecha, 392 N.W.2d at 731. In
Malecha, the plaintiff paid the fee for five hours of skydiving
lessons and a parachute jump. 7<s?. at 728. Just before the jump,
he signed a release. This court wrote that

regardless of when the agreement
was given to Malecha to sign, it is
supported by adequate consideration.
* * * Malecha paid a course fee
and waived his right to sue the
Skydivmg Club for its negligence
in exchange for the training course
and the opportunity to sky jump. We
do not consider that the exculpatory
agreement was a separate ti-ansaction
requiring additional consideration.

Id. at 731 (citation omitted). The situation here is identical to
Malecha. The exculpatory agreement signed by appellant is
supported by consideration and enforceable.
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II.

|14] Appellant argues even if the release shields Outback
from liability for ordinary negligence, respondent Outback's
negligence was gross, or wanton and willful. Outback,
therefore, cannot be released. Appellant contends that
respondent Outback's conduct relating to the presence of
the dog on the trail ride and her slipping saddle during
the ride constituted greater-than-ordinary negligence, and
therefore creates genuine issues of material fact precluding
summary judgment. In a dispute over the applicability of
an exculpatory clause, summary judgment is appropriate
only when it is uncontested that the party benefited by the
exculpatory clause has committed no greater-than-ordinary
negligence. See Arrowhead Elec. Coop. v. LTV Steel Mining
Co., 568 N.W.2d 875, 880 (Minn.App.1997) (remanding for
trial where issue of material fact existed as to willful conduct

of party benefited by exculpatory clause). Thus, summary
judgment is appropriate here only if Outback's conduct does
not, as a matter of law, rise to the level of gross negligence or
wanton and willful misconduct.

[15] [16] Gross negligence is "very great negligence or
absence of even slight care, but [it is] not equivalent to wanton
and willful" conduct. Ackerman v. Am. Family Mut. Ins. Co.,
435 N.W.2d 835, 840 (Minn.App.1989) (quotation omitted).
Willful and wanton conduct is the failure to exercise ordinary
care after discovering a person or property in a position of
peril. See Bryant v. N. Pac. Ry. Co., 221 Mimi. 577,585,23
N.W.2d 174, 179 (1946).

Appellant presents sufficient evidence to create a material
issue of fact concerning whether respondent Outback's
conduct in allowing the dog to accompany the horseback
riders was grossly negligent or willful and wanton
misconduct. The release states that "domestic animals" can

"scare a horse, cause it to fall, or react in some other unsafe

way," indicating that Outback was aware of the risk created

by a dog's presence close to the horses. Appellant heard an
Outback employee refer to the dog as "our new adopted dog"
and witnessed Outback employees attempt unsuccessfully to
prevent the dog from accompanying *830 the riders. The
record reflects that the dog was not removed from the trail
until it had been stepped on by another horse and caused
appellant's horse to throw her to the ground. A jury could
reasonably conclude that Outback's failure to remove the dog,
an acknowledged risk to the riders' safety, from the proximity
of the horses constituted greater-thaa-ordinary negligence.

Relying on Malecha, the district court held that appellant's
accident fell within the scope of the release, because falling
off a horse is precisely the kind of accident that happens
while horseback riding. See Malecha, 392 N.W.2d at 731
(holding accidents involving an integral aspect of an activity
are presumptively within the scope of a release governing
the activity). Appellant convincingly distinguishes Malecha,
arguing that in Malecha, the issue was whether the release
covered the kind of accident that occurred. Here, appellant
argues, the issue is whether the release covers the degree of
respondent Outback's negligence. We agree.

Appellant acknowledges that the risk created by the dog was
of the type contemplated by the release, which specifically
mentions the risk created by domestic animals. Appellant also
recognizes that the dog's presence on the fa-ail would be within
the release's scope if due to Outback's ordinary negligence
in failing to keep a stray dog not under Outback's control
away from the horses. But appellant argues that the degree
of Outback's negligence with respect to the dog was greater
than ordinary and is therefore outside the scope of the release.
Outback had apparent control over the dog, knew the risk the
dog posed to the riders' safety, and nonetheless allowed the
dog to accompany the riders. Given these facts, viewed in the
light most favorable to appellant, a jury could reasonably find
that Outback committed greater-than-ordinary negligence by
allowing the dog to accompany the horses.

|17| Because there is an issue of material fact concerning
whether respondent Outback's failure to restrain the dog
constituted greater-than-ordinary negligence and whether,
therefore, this conduct was within the scope of the
exculpatory clause, the district court erred in granting
summary judgment on this issue.

[18] Appellant also alleges that Outback committed greater-
than-ordinary negligence when it failed to prevent appellant's
saddle from slipping and when it failed to tell appellant her
guide's name, making it impossible for appellant to get the
guide's attention when appellant's saddle began to slip.

The risk of saddle slippage is contemplated by the release,
which provides that "[sjaddle girths * * * may loosen during
a ride" and advises riders to notify the guide if the girths
loosen. But unlike the dog risk, there is no issue of material
fact with respect to Outback's degree of negligence involving
the saddle slippage. The record contains no evidence that
Outback's conduct in contributing to the risk posed by the
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slipping saddle was greater-than-ordinary negligence. Nor
does the record show that appellant's ignorance of the guide's
name effectively prevented her from getting the guide's
attention. The district court appropriately granted summary
judgment on the saddle issue.

III.

[191 Appellant challenges the district court's refusal to
continue the hearing on respondents' summary judgment
motion. Appellant requested the continuance to conduct
further discovery and argued that Outback moved for
summary judgment after withholding discovery for an
unreasonable *831 period of time, making it impossible
for appellant to develop material factual issues necessary
to oppose the motion. Outback concedes that it was late
in responding to appellant's discovery requests, but argues
that appellant had ample time to conduct discovery in the
two months between Outback's responses and the summary
judgment hearing.

The district court made no findings on this issue, but did not
defer its decision or grant a continuance.

(20] [21] [22] Absent an abuse of discretion, the district
court's decision whether to continue a summary judgment
motion to permit further discovery will not be reversed on
appeal. Cherne Contracting Corp. v. Wausau Ins. Cos., 572
N.W.2d 339, 346 (Minn.App.1997), review denied (Minn.
Feb. 19, 1998). In general, district courts should grant
continuances liberally, particularly if the party opposing
summary judgment had insufficient time to complete
discovery; only "the most extreme circumstances" justify
a denial. Rice v. Peri, 320 N.W.2d 407, 412 (Minn.1982)
(quotation omitted). A district court may grant a continuance
(1) if the party requesting the continuance has been diligent
in obtaining and seeking discovery prior to requesting the
continuance; and (2) if the party seeking the continuance has
a good-faith belief that material facts will be uncovered. Id.

The record suggests that appellant was not diligent in
pursuing discovery prior to requesting the continuance.
Appellant served discovery and her complaint on respondent
Outback on April 26, 2000. Appellant received no response
from respondent Outback until October 30, 2000, despite
repeated requests and a threat to move to compel production.
Outback served the motion for summary judgment on

November 10, 2000. The court heard the summary judgment
motion on January 8, 2001.

The record reasonably supports the conclusion that Outback's
conduct during discovery was dilatory, provocative, and
intended to impede appellant's attempt to develop her case.
But the appropriate focus under Rice is on appellant's
diligence, not respondent's lack thereof. The record suggests
that appellant made no effort, between the time Outback
served its discovery in early November, 2000, and the date of
the summary judgment hearing (January 8, 2001), to conduct
further discovery. The record does not indicate that appellant
attempted to take depositions or conduct any other form
of discovery during this time. Appellant did not ask for a
continuance until December 28, 2000, nearly two months
after receiving discovery from Outback.

Appellant believed, apparently in good faith, that material
facts concerning the interpretation of the exculpatory clause,
and the degree of Outback's negligence, would be uncovered
by further discovery. But contract interpretation is a question
of law, not fact, and it is not clear how additional discovery
would have'developed material facts relevant to interpreting
the exculpatory clause.

Appellant attributes her failure to pursue discovery before
requesting a continuance wholly to Outback's delay in
responding to appellant's initial discovery requests. But
appellant offers no reason why this delay prevented her from
conducting discovery between early November 2000, when
she received Outback's discovery, and January 8, 2001, when
the summary judgment motion was heard.

Outback failed to cooperate with discovery, but the
appropriate remedy to this failure is to make a motion
to compel discovery. Put most simply, appellant did not
diligently address respondent Outback's *832 alleged abuse
of the discovery process.

We therefore conclude the district court did not abuse its

discretion by denying appellant's request for a continuance.
See Gradjelick, 627 N.W.2d at 715 (upholding district court's
refusal to grant continuance for further discovery where
appellants failed to attempt to take depositions over a five-
month period).

IV.
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[23] Appellant argues the district court erred by finding
that the release entitled respondent Cragun to any legal
benefit accorded respondent Outback. Appellant argues that
Outback and Cragun were engaged in a joint venture or a
joint enterprise and that Cragun is therefore liable for any
negligence committed by Outback.

|24j |25| Courts apply the joint venture or joint enterprise
doctrine "when necessary to impute negligence between two
entities that otherwise have no legal relationship." Stelling
v. Hanson Silo Co., 563 N.W.2d 286, 290 (Minn.App.1997)
(citation omitted). Whether a joint venture or a joint enterprise
exists is a question of law, which this court reviews de
novo. See Weber by Sanft v. Goetzke, 371 N.W.2d 611, 616
(Minn.App.l9S5\ review denied (M.mn. Sept. 16, 1985).

Here, appellant has the burden of proving a joint enterprise or
a joint venture between Outback and Cragun. See Rehnberg v.
Minn. Homes, Inc., 236 Minn. 230, 234-37, 52 N.W.2d 454,
457-58 (1952); Dang v. St. Paul Ramsey Med. Ctr., Inc., 490
N.W.2d 653,657-58 (Minn.App.1992), review denied (Mimi.
Dec. 15, 1992);

|26| [27| A joint venture exists where there is
(1) contribution of resources by both parties; (2) joint
proprietorship and control over the subject matter of the
property engaged in the ventaire; (3) sharing of profits by
express or implied agreement; and (4) an express or implied
contract showing joint venture. Po-well v. Trans Global
Tours, Inc., 594 N.W.2d 252, 256 (Minn.App.1999). A joint
enterprise exists where there is (1) a mutual undertaking for a
common purpose and (2) a right to a voice in the direction and
control of the means used to carry out the common purpose.
Id.

Appellant argues that Cragun and Outback both contributed
time, skill, money, and property to the trail-ride venture; that
they had an express or implied contract; and that they shared
profits. Respondent Cragun argues that there was no joint
venture because Outback owned all the horses and equipment,
hired the employees, and conducted the rides. We agree.

By an arrangement between Cragun and Outback, Cragun's
guests purchased tickets from Cragun for trail rides conducted
by Outback. The charge for the rides appeared on the
guests' Cragun's bill. Cragun's presumably then paid Outback.
Cragun transported the guests to the Outback site.

There is no evidence in the record that Cragun had any control
or direction over the horses, the trails, the guides, or any
other aspect of Outback's business. Some level of joint control
is required to satisfy the second element of both the joint
venture and the joint enterprise tests. See id. (finding tour
operator not liable for hotel's negligence under joint venture
or joint enterprise theories where hotel and operator exerted
no control over each other's business).

DECISION

The dista-ict court did not en- by finding that the exculpatory
clause signed by appellant before her horse ride was
enforceable *833 as consistent with public policy and
supported by consideration. The district court did not abuse
its discretion by refusing to grant appellant's request for a
continuance of the summary judgment motion. The district
court did not err by finding that no joint ventaire or joint
enteqirise relationship existed between respondent Outback
and respondent Cragun. We therefore affirm on these issues.
But we conclude that appellant established a genuine issue
of material fact sufficient to defeat summary judgment as
to whether Outback's conduct in permitting the dog to
accompany the riders was greater-than-ordinary negligence.
Accordingly, we reverse the district court and remand this
issue for trial.

Affirmed in part, reversed in part, and remanded.

All Citations

636N.W.2d821

End of Document ©2022 Thomson Reuters. No claim to original U.S. Government Works.
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Monmouth County.
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BOROUGH OF TINTON FALLS,
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V.

FELLOWS, READ & ASSOCIATES,

Third Party Defendants.

Decided Jan. 26, 1996.

Synopsis

Engineering firm, which perfonned services for borough
related to improvement of park, moved for summary
judgment as to amount of damages that could be recovered
against it, arguing that contract limited the firm's liability
to $32,500. The Superior Court, Law Division, Momnouth
County, D'Amico, J.S.C., held that: (1) clause limiting firm's
liability for professional negligence to the total amount of
the firm's fees for services rendered under the contract was

not void as against public policy; (2) borough was not
disadvantaged during its contract negotiations with firm, and
thus, contract's limitation on firm's liability for professional
negligence was not voidable; and (3) determination of
reasonableness of liability cap was not jury issue.

Judgment for engineering firm.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (11)

[1] Contracts <— Application to Contracts in
General

Court should ordinarily enforce contracts as
made by the parties.

[2] Contracts «- Application to Contracts in
General

Contracts .- Rewriting, remaking, or

revising contract

When terms of contract are clear, it is court's

function to enforce it as written and not make

better contract for either of the parties.

[3] Contracts r- Rewriting, remaking, or
revising contract

Courts may not rewrite the contract merely
because one might conclude that it might well
have been functionally desirable to draft it
differently.

[4] Contracts *-- Exemption from liability

Damages •— Effect of pro visions of contract

Generally, mle of construction is that parties to a
contract may agree to limit their liability as long
as the limitation is not violative of public policy.

5 Cases that cite this headnote

[S] Municipal Corporations r Unauthorized or
Illegal Contracts

Public Contracts Unauthorized or Illegal
Contracts

Engineering services contract clause limiting
engineering firm's liability for professional
negligence to the total amount of the firm's
fees for services rendered under the contract

for improvement of borough's park was not
void as against public policy; liability cap
was not so minimal compared with expected
compensation as to minimize firm's concern for
the consequences of its breach of contractual
obligations.

5 Cases that cite this headnote

[6] Municipal Corporations -- Unauthorized or
Illegal Contracts

Public Contracts ^- Unauthorized or Illegal
Contracts
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Borough was not disadvantaged during its
contract negotiations with engineering firm,
which provided services to make improvements
to park, and thus, contract's limitation on firm's
liability for professional negligence was not
voidable, where formation of the contract was
arms-length transaction, and borough had at
its disposal engineers and attorneys who had

opportunity to review the contract before it was (llj
executed.

[7]

[8]

[9]

[10]

Contracts Freedom of contract

Parties bargaining at amis-length may generally
contract as they wish.

Municipal Corporations
duties and liabilities

Stipulations as to

Clause in engineering services contract,
providing for cap on engineering firm's liability

for professional negligence, did not conflict with
clause providing that borough would defend and

indemnify firm against actions related to firm's
rendering of services under the contract until

court finds that firm acted outside scope of its
duties or contrary to law, and thus, court would
not strike the clauses.

Damages y- Effect of provisions of contract

Statute, which provides that agreement whereby
architect or engineer shall be indemnified or
held harmless for damages resulting from his
sole negligence arising out of preparation of
reports or drawings, or out of the giving of
instmctions, is against public policy and is void
and unenforceable, did not apply to limitation of
liability clauses. N.J.S.A. 2A:40A-2.

3 Cases that cite this headnote

Municipal Corporations ^ Unauthorized or
Illegal Contracts

Public Contracts . Unauthorized or Illegal
Contracts

Enforcing contractual cap on engineering firm's
liability for professional negligence in relation to
services that firm provided to improve borough's
park would not do severe damage to public good
will where borough had already resurfaced the
park because it was unusable.

Municipal Corporations
and review

Trial, judgment,

Public Contracts

fact

Questions of law and

Determination of reasonableness of liability cap
on amount of engineering firm's liability for
services rendered to borough was not jury
issue; instead, constmction of the unambiguous
contract was function of the court.

Attorneys and Law Firms

**160 *414 James P. Hurley, Red Bank, for defendant/

third party plaintiff (Himmelman, Hurley & Himmelman,
attorneys).

**161 Richard Ford Wells, Philadelphia, PA, for third party
defendant (Hecker, Brown, Sherry & Johnson, attorneys).

Opinion

D'AMICO, J.S.C.

This matter comes before the court on a motion by third party
defendant, Fellows, Read & Associates (FRA), for partial
summary judgment to enforce as to defendanVthird party
plaintiff, Borough of Tinton Falls (Borough) a limitation of
liability provision in an engineering services contract.

In 1988, the Borough proposed various improvements to
a local park and contracted with FRA to design these
improvements and serve as consultant during the constmction
phase of the project. Two separate contracts were entered into
by the parties in order to effectuate these objectives.

During the course of constmction, large quantities of glass
emerged from the soil. The Borough therefore determined that
the park was unusable and had to be resurfaced.
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*415 The constmction phase contract dated September 27,
1988, includes the following limitation of liability provision
as Paragraph 13:

The Client agrees to limit the

Consultant's liability to the Client and
to all Construction Contractors and

Subcontractors on this project due to
the Consultant's professional negligent
acts, errors or omissions such that

the total liability to all those named
shall not exceed $32,500. It is agreed

that this paragraph applies only to this
contract for constmction services.

The Borough was sued by the plaintiff, Marbro ', which
subsequently filed a third-party complaint against FRA,
alleging various counts of negligence. FRA now moves for
summary judgment as to the amount of damages which
may be recovered against it, arguing that the aforementioned
provision limits its liability to the amount of $32,500. The
Borough opposes this motion, arguing that the provision in
question is void as a matter of law and is unenforceable.

There being no reported New Jersey decision on this issue,
FRA relies upon the recent Third Circuit decision in Valhal
Corp. v. Sullivan Assoc., Inc., 44 F.3d 195 (3d Cir. 1995),
in support of its contention that the provision in question
is enforceable. In that case, Valhal Corporation was a real
estate developer, and Sullivan Associates was an architectural
finn. The parties entered into a consulting agreement, which
included the following provision:

The OWNER agrees to limit the Design Professional's
liability to the OWNER and to all constmction Contractors
and Subcontractors on the project, due to the Design
Professionals professional negligent acts, errors or
omissions, such that the total aggregate liability of each
Design Professional shall not exceed $50,000 or the Design
Professional's total fee for services rendered on this project.

[Id. at 198.]

At some point, a dispute arose as to height restrictions on
a particular property. Valhal brought suit against Sullivan
in Federal District Court, seeking damages in excess
of $2,000,000 for breach of contract, negligence, gross

negligence and negligent misrepresentation based upon
Sullivan's failure to apprise Valhal of the height restriction.
Id. at 199.

*416 Sullivan moved for partial summary judgment,
arguing that its liability was expressly limited to $50,000
pursuant to the aforementioned limitation of liability clause.
Ibid. Valhal made a motion to strike this provision, arguing
that it was unenforceable as a matter of public policy.
The District Court mled that the provision was indeed
contrary to Pennsylvania law and public policy, particularly
the state's anti-indemnification statute, Pa.Stat.Ann. tit. 68,

§ 491 (1994). Ibid. The court held that the provision was
unenforceable, and the jury returned a verdict in favor of
Valhal in the amount of $1,000,000. Id. at 199-200.

Sullivan thereafter appealed to the United States Court of
Appeals, Third Circuit, which reversed the District Court's

mling. The Court of Appeals held that the limitation of

liability clause did not bar any cause of action which Valhal
might have pursued. Id. at 202. The court further noted that
Sullivan ** 162 still remained liable for its negligence up
to $50,000. Although the amount of liability was capped,
Sullivan still bore substantial liability for its negligent acts
and omissions. Ibid. Moreover, the court concluded that
limitations of liability provisions are not disfavored under
Pennsylvania law, and are routinely upheld so long as the
bargaining power of the respective parties was equal at the
time the contract was fashioned. Id. at 204. To be enforceable,
however, a limitation of liability clause must be "reasonable
and not so drastic as to remove the incentive to perform with
due care...." Ibid. The court made the following observation:

Though it is possible that an agreement setting damages at
a nominal level may have the practical effect of avoiding
almost all culpability for wrongful action, the difference
between the two concepts is nevertheless a real one.
The distinction becomes more apparent in a situation
which [sic] the damage level set is substantial rather than
minimal....

[Ibid. (quoting Posttape Assocs. v. Eastman Kodak Co.,
537 F.2d 751, 755 (3d Cir. 1976).]

The issue, the court held, "is whether the cap is so minimal
compared to Sullivan's expected compensation as to negate or
drastically minimize Sullivan's concern for the consequences
of a breach of its contractual obligations." Ibid.
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*417 FRA argues, and this court agrees, that the analysis
undertaken by the Third Circuit in Valhal Corp. should
be employed by this court in disposing of this motion for
summary judgment.

In the instant matter, FRA stands to lose its total fee for

services rendered if negligence is found. This is not a liability
cap so minimal compared with the expected compensation as
to minimize FRA's concern for the consequences of a breach
of its contractual obligations. **163 The agreed-upon cap

|11 [2 ] [31 A court should ordinarily "enforce contracts as provided adequate incentive to perform.
made by the parties." Vasquezv. Glassboro Serv. Ass'n, 83N.J.
86, 101, 4l5A.2d 1156 (19SO); Saxon Const. v. Masterclean,
273 N.J.Super. 231, 236, 641 A.7.& 1056 (App.Div.1994),
certif. denied, 137 N.J. 314, 645 A.1A 142 (1994). "When the
terms ofa... contract are clear, it is the function of a court to

enforce it as written and not to make a better contract for either

of thepsiTties." Kampfv. Franklin Life Ins. Co., 33 N.J. 36,43,
161 A.ld 717 (1960); Levison v. Weintraub, 215 N.J.Super.
273, 276, 521 A.2d 909 (App.Div.1987), certif. denied, 107
N.J. 650, 527 A.ld 470 (1987). Moreover, courts may not
"rewrite the contract merely because one might conclude
that it might well have been functionally desirable to draft it
differently." fin'c/i- Tp. Mun. Util Auth. v. Diversified R.B. &
T., 171 NJ.Super. 397, 402, 409/31.2d 806 (App.Div.1979).

14 ] Our courts have traditionally upheld conta-actual
limitations of liability. See, e.g., Tessler and Son, Inc. v.
Sonitrol Security Systems, 203 N.J.Super. 477, 497 A.1& 530
(App.Div. 1985) (upholding limitation of damages clause in
contract for installation of burglar alarm); Midland Carpet
Corp. v. Franklin Assoc. Properties, 90 N.J.Super. 42, 216
A.2d 231 (App.Div. 1966) (upholding limitation of liability for
negligence in commercial lease). The Uniform Commercial
Code, atN.J.S.A. 12A:2-719, permits limitation of remedies
in contracts for the sale of goods unless the limited remedy
is unconscionable or causes the contract to fail its essential

purpose. Thus, the general rule of construction is that "parties
to a contract may agree to limit their liability as long as the
limitation is not violative of public policy." Moreira Constr.
Co., Inc. v. Moretrench Corp., 97 N.J.Super. 391, 394, 235
A2d 211 (App.Div.1967), affd, 51 N.J. 405, 241 A2d 236
(1968).

*418 [5] The limitation of liability clause (paragraph
13) in question does not shield FRA from all potential
liability for professional negligence. If it is detennined that
FRA acted in a negligent manner, the firm may be held
liable up to $32,500. This figure represents FRA's total fee
for services rendered under the construction contract. As

expressed by the court in Valhal Corp., the appropriate inquiry
is whether the cap is so minimal compared with the expected
compensation, that the concern for the consequences of a
breach is drastically minimized. Valhal Corp., 44 F.3d at 204.

|6| In opposition to FRA's motion, the Borough advances
four arguments. First the Borough argues that the limitation
of liability clause is voidable because, although not subject

to the requirements of the Local Public Contracts Law", the
Borough still had an overall obligation to the public to obtain
the lowest price. In the process of fulfilling that obligation,
the Borough contends that it had to rely upon the engineer's
sense of responsibility and ignore "limiting conditions."

[7| It is a well-settled principle "that parties bargaining
at arms-length may generally contract as they wish." Saxon
Const., 273 N.J.Super. at 235, 641 A.U 1056. Indeed, the
evidence suggests that the formation of the contract between
FRA and the Borough was an amis-length transaction. The
Borough had at its disposal engineers and attorneys who
had the opportunity to review the contract before it was
executed. The limitation of liability clause is itself clear and
unambiguous.

*419 Although the Borough is attempting to convince
this court that it was powerless to negotiate the terms
of this agreement, there is no evidence to suggest this.
Moreover, nothing in the record indicates that the Borough
even addressed this issue at the bargaining table during
negotiations. FRA was therefore justified in relying upon the
inclusion of the limitation of liability clause in the agreement
and was further justified in relying upon the assumption that
the Borough would honor it.

One of the factors that must be considered by a court
in evaluating the enforceability of a contract is "the
parties' justified expectations." Id. at 237, 641 A.ld 1056
(citing Restatement (Second) of Contracts § 178(2), (3)).
I am unpersuaded by the Borough's contention that it was
somehow "disadvantaged" during the bargaining process or
otherwise justified in any expectation that the limitation of
liability clause would not be enforced.

181 The Borough's second argument is that paragraph
13 of the contract, the limitation of liability provision, is
inconsistent with paragraph 14, pertaining to indemnification,
which reads as follows:
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The Client agrees to defend and

indemnify the Consultant against any
action at law instituted by anyone
against the Consultant related to or
by reason of his rendering of services
pursuant to this Agreement unless and
until a court of competent jurisdiction
finds that the Consultant has acted

outside the scope of his duties and/or
acted contrary to law and is liable for
damages.

The Borough contends that when read together, the two
provisions are inconsistent, paragraph 13 capping FRA's
liability to the Borough at $32,500, and paragraph 14
completely shielding FRA from liability if the Plaintiff is
ultimately successful in a claim against FRA. The Borough
urges that both clauses be stricken from the contract.

FRA is not seeking relief under the indemnification clause,
but is seeking relief under the limitation of liability clause.
Moreover, the clauses are not mutually exclusive. The
limitation of liability clause establishes a cap on FRA's
liability to the Borough. The indemnification clause requires
the Borough to defend and indemnify FRA against any legal
action related to the rendering of *420 services pursuant
to the agreement, "unless and until a court of competent
jurisdiction finds that [FRA] has acted outside the scope [its]
duties and/or acted contrary to law and is liable for damages."
These provisions are consistent with each other.

[9] This court finds that the limitation of liability clause is
enforceable, notwithstanding the provisions of2A:40A-2:

A covenant, promise, agreement or
understanding in, or in connection
with or collateral to a contract,
agreement or purchase order, whereby
an architect, engineer, surveyor or his
agents, ... shall be indemnified or
held hamiless for damages, claims,
losses or expenses including attorney's
fees caused by or resulting from
the sole negligence of an architect,

engineer, surveyor or his agents, ...
and arising either out of ** 164
(1) the preparation or approval by
an architect, engineer, surveyor or
his agents, ... of maps, drawings,
opinions, reports, surveys, change
orders, designs or specifications, or
(2) the giving of or the failure to
give directions or instructions by the
architect, engineer, surveyor or his
agents, ... provided such giving or
failure to give is the cause of the
damage, claim, loss or expense, is
against public policy and is void and
unenforceable, (emphasis added).

This statute is virtually identical to its Pennsylvania
counterpart, Pa.Stat.Ann. tit. 68, § 491 (1994), considered
by the Third Cu-cuit in Valhal Corp. The court determined
that this statute did not embody a broad public policy
"against architects attempting to contractually limit their
liability." Id. at 205. On the contrary, the court noted that the
temis of the Pennsylvania statute pertain to indemnity and
hold-hamiless provisions only, not to limitation of liability
clauses. Ibid. Consistent with the findings and conclusions
of the Third Circuit, this court finds that N.J.S.A. 2A:40A-

2 does not express a blanket public policy against engineers
contractually limiting their liability. The statute does not
apply to limitation of liability clauses.

[10] The Borough's third argument is that severe damage to
the public good will result if the subject limitation of liability
clause is enforced. The Borough's arguments are similar to
those advanced by a municipality in Hillside v. Lehigh Valley
R.R. Co., 96 N.J.Super. 167, 232 A.2d 683 (App.Div.1967).
In that case, the court rejected the plaintiffs contention that
the public good might suffer if an exculpatory provision
contained in a contract with the defendant was enforced. This

provision released the defendant *421 railroad company
from any and all liability for damages to a particular bridge.
Id. at 170, 232 A.ld. 683. The court found that the sole issue
was whether the defendant or plaintiff would bear the costs
of repairing the bridge, and that "the determination of this
issue [did] not in any way impair the public's right to use the
bridge." Id. at 172, 232 A.2d 683. As in Hillside, the sole
issue before this court is the amount of damages for which
FRA may be held liable under the construction phase of the
contract. This issue has no bearing upon the public interest,
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the Borough having already resurfaced the park because it
was unusable. The Borough's argument is therefore without
merit.

[11 ] Finally, the Borough contends that the "reasonableness"
of the liability cap is a matter which must be considered by
the jury. This court disagrees. If this matter were submitted to
a jury, the jury would have to rewrite the terms and conditions
of the contract at issue, notwithstanding the fact that the
parties have already agreed upon its precise terms. The law
will not permit this result. Kampfv. Franklin Life Insurance
Co., 33 N.J. 36, 43, 161 A.1A 717 (1960). Furthermore, the
constmction of a written contract is ordinarily the function of
a court, and should not be left to a jury unless the terms are
unclear or ambiguous. Bedrock Foundations Inc. v. Geo. H.
Brewster & Son, Inc., 31 N.J. 124,133,155^.2d 536 (1959);
Anthony L. Fetters Diner. Inc. v. Stellakis, 202 N.J. Super. 11,
27, 493 A.2d 1261 (App.Div.1985); Trucking Emp. of North
Jersey, etc. v. Vrablick, 177 N.J.Super. 142, 149, 425 A.ld.
1068 (App.Div.1980). Since the subject limitation of liability

clause is clear and unambiguous, it need not be submitted to
a jury for constmction.

The court notes that the limitation of liability clause in
question pertains to the construction contract only, not the
design contract. If the Borough can prove that any of the
alleged damages resulted from a breach of the design contract,
it will be able to pursue its remedies under that agreement.

The limitation of liability clause contained within the contract
between the Borough and FRA is enforceable. Therefore,
summary *422 judgment will be entered in FRA's favor
limiting the amount of damages which may be recovered by
the Borough under the consfa-uction contract to the sum of
$32,500.

All Citations

297 N.J.Super. 411, 688 A.2d 159

Footnotes

1 The Plaintiff, Marbro, is not involved in the instant motion.

2 /V.J.S.A40A:11-5.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6
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Restatement (Second) of Contracts § 195 (1981)

Restatement of the Lan - Contracts May 2022 Update

Restatement (Second) of Contracts

Chapter 8. Unenforceability on Grounds
of Public Policy

Topic 4. Interference with Other Protected Interests

§ 195 Term Exempting from Liability for Harm
Caused Intentionally, Recklessly or Negligently

Comment:

Reporter's Note
Case Citations - by Jurisdiction

(1) A term exempting a party from tort liability for harm caused intentionally or recklessly is unenforceable on
grounds of public policy.
(2) A term exempting a party from tort liability for harm caused negligently is unenforceable on grounds of
public policy if

(a) the term exempts an employer from liability to an employee for injury in the course of his
employment;
(b) the term exempts one charged with a duty of public service from liability to one to whom that duty
is owed for compensation for breach of that duty, or
(c) the other party is similarly a member of a class protected against the class to which the first party
belongs.

(3) A term exempting a seller of a product from his special tort liability for physical harm to a user or consumer
is unenforceable on grounds of public policy unless the term is fairly bargained for and is consistent with the
policy underlying that liability.

Comment:

a. Rationale. The law of torts imposes standards of conduct for the protection of others against unreasonable risk of harm. One
cannot exempt himself from such liability for harm that is caused either intentionally or recklessly. See Restatement, Second,
Torts § 500. (As to the possibility that one party's consent may give the other a defense under the law of torts, see Restatement,
Second, Torts §§ 892-92D.) However, a party to a contract can ordinarily exempt himself from liability for harm caused by his
failure to observe the standard of reasonable care imposed by the law of negligence. See Restatement, Second, Torts § 282.
This rule is subject to an exception if the other party is a member of a protected class. Two examples of this exception are
widely recognized. First, an employer is not permitted to exempt himself from liability to his employee for negligently caused
injury (paragraph (a)). Second, one who is charged with a duty of public service, such as a common carrier or a public utility,
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§ 195 Term Exempting from Liability for Harm Caused..., Restatement (Second).

and who undertakes to perfonn it for compensation, is not permitted to exempt himself from liability to the one to be served
for negligent breach of that duty (paragraph (b)). The rigor of this mle may, however, be mitigated by a fairly bargained for
agreement to limit liability to a reasonable agreed value in return for a lower rate. In most jurisdictions legislation has altered
the mle in specific sitaations, usually by restricting the power to limit liability. The two examples given under Subsection (2)
are not intended as an exhaustive list of situations in which such tenns are unenforceable. If, for example, a statute imposes a
standard of conduct, a court may decide on the basis of an analysis of the statute, that a term exempting a party from liability
for failure to conform to that standard is unenforceable. See § 179(a).

Illustrations:

1. A, a common carrier, issues a pass to B, one of its employees. A term of the pass exempts A from
liability to B for any injury caused by A's negligence. The term is unenforceable on grounds of public policy.
Enforcement of a similar term in a pass given gratuitously to one who is not an employee would not be
precluded on those grounds.

2. A term in an agreement between A, a railroad, and B, an adjacent land owner, exempts A from liability
to B for fires negligently caused by sparks from its engines. Because the term does not exempt A from
liability for breach of its duty of public service, its enforcement is not precluded on grounds of public policy.
The term would be unenforceable on those grounds if it exempted A from liability for harm caused either
willfully, intentionally or recklessly.

b. Relation to other rules. Language inserted by a party in an agreement for the purpose of exempting him from liability for
negligent conduct is scrutinized with particular care and a court may require specific and conspicuous reference to negligence
under the general principle that language is interpreted against the draftsman. See § 206. Furthennore, a party's attempt to
exempt himself from liability for negligent conduct may fail as unconscionable. See § 208. The rule stated in this Section does
not apply to an agreement by a third person to indemnify a party against liability in tort. The effect of a tenn purporting to
exempt a party from the consequences of a misrepresentation is governed by the rule stated in § 196.

c. Strict product liability. One who sells a product in a defective condition unreasonably dangerous to the user or consumer or
to his property is subjected to liability for resulting physical harm under the mle stated in Restatement, Second, Torts § 402A.
In general, a term exempting the seller from this liability is unenforceable on grounds of public policy. See Comment m to
Restatement, Second, Torts § 402A. Subsection (3) states an exception for the rare sihiation in which the term is consistent
with the policy underlying the liability. This might be the case, for example, for a term in a fairly negotiated contract between
two merchants for the sale of an experimental product. Such a term would not, however, affect the rights of one who was not
a party to the contract.

Reporter's Note

This Section is based on former §§ 574, 575. See 6A Corbin, Contracts § 1472 (1962 & Supp.1980); 15 Williston, Contracts
§§ 1750-51(3ded. 1972).

Comment a. Illustration 1 is based on Illustration 1 to former § 575. Illustration 2 is based on Illusta-ation 2 to former § 575;cf.
Rutter v. Arlington Park Jockey Club, 510 F.2d 1065 (7th Cir. I 975); Lamoille Grain Co. v. St. Johnsbury and Lamoille County
R.R., 135 Vt. 5,369 A.2d 1389 (1976); compare Alabama Great So. R.R. v. Sumter Plywood Corp., 359 So.2d 1 140 (Ala. 1978).
See also Meyerow, Exculpatory Provisions in Leases of Commercial Property—A Realistic Appraisal, 13 New England L.Rev.
739 (1978). As to exemption from liability for failure to observe a statutory duty imposed for the protection of human life, see
Wan-en City Lines v. United Ref. Co., 220 Pa.Super.Ct. 308, 287 A.2d 149 (1971). For examples of legislative modification of

WESTLAW ©202.- Re.iter-. • /"' 2



§195 Term Exempting from Liability for Harm Caused..., Restatement (Second).

the common law rules, see Carriage of Goods by Sea Act, 46 U.S.C. § 1304 (1976); Interstate Coinmerce Act, 49 U.S.C. §§
20(11), 1502 Note (1976); Lopez v. A/S D/S Svendborg, 581 F.2d 319 (2d Cir.1978); Coinment, 47 Fordham L.Rev. 323 (1978).

The rule forbidding terms exempting parties from harm caused intentionally is illustrated by Zuckerman-Vernon Corp. v. Rosen,
361 So.2d 804 (Fla.Dist.Ct.App.1978). The contrary general rule permitting such clauses as to negligence is stated in LaFrenz
v. Lake County Fair Bd., 172 Ind.App. 389, 360 N.E.2d 605 (1977); and Jones v. Dressel, 582 P.2d 1057 (Colo.App.1978).
However, some states forbid exculpatory clauses against a party's own negligence, see, e.g., Alabama Great So. R.R. v. Sumter
Plywood Corp., supra; and Agricultural Serv. Ass'n v. Ferry-Morse Seed Co., 551 F.2d 1057 (6th Cir.1977) (applying Cal.Civ.
Code § 1668 (West 1973)). Other courts, applying the general rule as to negligence, state that such exculpatory clauses will
be strictly construed against the party relying on them, see, e.g., Belger Cartage Service v. Holland Constr. Co., 224 Kan. 320,
582 P.2d 1111 (1978); J.A. Jones Constr. Co. v. City of Dover, 372 A.2d 540 (Del.Super.Ct.1977), app. dism'd, 377 A.2d 1
(Del.1977). Compare Tunkl v. Regents ofUniv. of California, 60 Cal.2d 92, 32 Cal.Rptr. 33, 383 P.2d 441 (1963). Some courts
will not interpret an exculpatory clause to include a party's own negligence unless the word "negligence" is used verbatim.
See, e.g., J.A. Jones Constr. Co. v. City of Dover, supra; Delia Corte v. Incorporated Village ofWilliston, 60 A.D.2d 639,
400 N.Y.S.2d 357 (1977). Compare Man- Enterprises v. Lewis Refrig. Co, 556 F.2d 951 (9th Cir.1977); Zimmer v. Mitchell
and Ness, 253 Pa.Super.Ct. 474, 385 A.2d 437 (1978). Courts are more likely to uphold clauses exculpating negligence when
a voluntary dangerous activity such as sports is involved than when a less voluntary activity such as a medical procedure is
involved. Compare Zimmer v. Mitchell and Ness, supra (skiing); and LaFrenz v. Lake County Fair Bd., supra (automobile
racing), with Olson v. Molzen, 558 S.W.2d 429 (Tenn.1977) (abortion); and Leidy v. Deseret Enterprises, 252 Pa.Super.Ct. 162,
381 A.2d 164 (1977) (post-operative physical therapy).

For two lower court opinions refusing to relieve public utilities from liability for negligence despite tariffs approved by a
regulatory commission, see Denmark v. New York Tel. Co., 97 Misc.2d 205, 411 N.Y.S.2d 506 (1978); Lee v. Consolidated
Edison Co., 95 Misc.2d 120, 407 N.Y.S.2d 777 (1978).

Comment b. On the specificity of language required, see, in addition to the cases cited on this point in the Reporter's Note to
Comment a, Lincoln Pulp & Paper Co. v. Dravo Corp., 436 F.Supp. 262 (D.Maine 1977); id., 445 F.Supp. 507 (D. Maine 1977);
Orkin Extenninating Co. v. Montagano, 359 So.2d 512 (Fla.Dist.Ct.App.1978). The three opinions cited in this paragraph also
rely on the rule of interpretation against the clause's draftsman. With respect to unconscionability, compare Louisville Bear
Safety Serv. v. South Central Bell Tel. Co, 571 S.W.2d 438 (Ky.1978); and Berjian v. Ohio Bell Tel. Co, 54 Ohio St.2d 147,
375 N.E.2d 410 (1978), with Alien v. Michigan Bell Tel. Co., 18 Mich.App. 632, 171 N.W.2d 689 (1969). See also Post-tape
Assoc. v. Eastman Kodak Co, 450 F.Supp. 407 (E.D.Pa.1978); id., 537 F.2d 751 (3d Cir.1976); LaFrenz v. Lake County Fair
Bd., 172 Ind.App. 389, 360 N.E.2d 605 (1977); Note, Fairness, Flexibility and the Waiver of Remedial Rights by Contract,
87 Yale L.J. 1057 (1978).

Comment c. The exception in Subsection (2) is supported by Keystone Aeronautics Corp. v. R.J. Enstrom Corp., 499 F.2d
146 (3d Cir. 1974); see also Wheeler v. Standard Tool and Mfg. Co., 497 F.2d 897 (2d Cir. 1974). But cf. Sterner Aero v. Page
Airmotive, 499 F.2d 709 (10th Cir.1974).
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Related Consolidated Actions.)
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Synopsis

Various suits were brought to recover for fire-related damage
to building. The Supreme Court, New York County, Dontzin,
J., dismissed claims against alarm monitoring company, and
appeal was taken. The Supreme Court, Appellate Division,
174A.D.2d440, 571 N.Y.S.2d228, affirmed as modified, and
cross appeals were taken. The Court of Appeals, Kaye, J.,
held that: (1) exculpatory and limitation of liability clauses
in alann monitoring company's contract with building owner
were enforceable against claims of ordinary negligence, but
not against claims of gross negligence, and (2) alarm company
could be held liable for contribution to building owner but not
to other alarm-related defendants.

Affirmed as modified.

West Headnotes (14)

[1] Telecommunications Tort liability in
general

Nature of fire alarm company's services and its
relationship with its customers gave rise to duty
of reasonable care that was independent of its
contractual obligations, and thus company could
be held liable in tort as well as in contract for fire

damage resulting from its failure to transmit fire
alann to fire department.

[2]

[3]

[4]

[5]

185 Cases that cite this headnote

Contracts .' Exemption from liability

Absent statute or public policy to the contrary,
contractual provision absolving party from its
own negligence will be enforced.

36 Cases that cite this headnote

Telecommunications •— Limitation or

modification of liability

Exculpatory and limitation of liability clauses

in contract to provide fire alarm services
were unenforceable against customer's claims of

gross negligence; public policy precluded alann

company from restricting its liability for conduct
evincing reckless disregard for customer's rights.

61 Cases that cite this headnote

Judgment . Contract cases in general

Issue of material fact as to whether a fire alarm

company which failed to transmit alarm to fire
department was grossly negligent or simply
made mistake precluded summary judgment for
company alleging applicability of exculpatory
and limitation of liability clauses in its contract;

public policy allowed enforcement of clauses

against claims of ordinary negligence, but not
against claims of gross negligence.

105 Cases that cite this headnote

Contribution . Joint Wrongdoers

"Contribution" enables joint tort-feasor that has
paid more than its equitable share of damages
to recover excess from other tort-feasors; need
for contribution arises from rule of law that tort-

feasors generally are jointly and severally liable
for judgment, meaning that each is responsible
for full amount regardless of culpability.

29 Cases that cite this headnote

[6] Contribution

Liability

Common Interest or
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Contribution does not lie in contract cases.

6 Cases that cite this headnote

[7] Contribution /- Particular Torts or
Wrongdoers

Fire alarm system designers, manufacturers,
parts suppliers, installers and inspectors could
seek contribution from alarm monitoring
company in action by building owner to recover
for fire damage; that alarm company owed no
duty of care to codefendants was immaterial if
company breached duty it owed to owner.

21 Cases that cite this headnote

[8] Contribution Common liability

Where absence of defendant's direct liability

to plaintiff is merely result of special defense,
and not because defendant was free of fault,

codefendants may seek contribution from joint
wrongdoer, despite its own defense to plaintiffs
claim.

6 Cases that cite this headnote

[9] Contribution / Common liability

Contribution . Particular Torts or

Wrongdoers

Exculpatory clause in fire alarm company's
agreement with building owner, precluding

liability to owner for ordinary negligence, did
not bar other defendants in owner's suit from

seeking contribution based on alarm company's
negligence in failing to report fire; codefendants'
right to contribution could not be abrogated
based on exculpatory clause to which they were
not party.

6 Cases that cite this headnote

[10] Contribution ^ Particular Torts or

Wrongdoers

Designer, manufacturer, parts supplier, installer
and inspector of fire alarm system were not
entitled to contribution from alarm monitoring
company in action by tenants of building

damaged by late-reported fire; monitoring
company, which had contracted with building
owner, owed no duty to tenants or to
codefendants.

10 Cases that cite this headnote

[11] Contribution r- Joint Wrongdoers

While contribution is usually predicated on

breach of duty to plaintiff, it may also be based

on duty owing to defendant.

40 Cases that cite this headnote

[12] Contribution <r- Particular Torts or

Wrongdoers

Building owner being sued by tenants for fire-
related damages was entitled to contribution

from allegedly negligent fire alarm monitoring
company; even though company owed no duty
to tenants, its duty of reasonable care to building
owner required it to contribute, in proportion to
its fault, to any judgment obtained by tenants
against owner.

8 Cases that cite this headnote

[13] Contribution ^ Defenses

Where defendant agrees in advance to waive
contribution from codefendant, that agreement is

enforceable to extent it does not affect rights of
one not party to agreement; however, in absence

of such agreement, or in case of unenforceable
agreement, contribution is triggered upon finding
of ordinary negligence.

1 Cases that cite this headnote

[14] Contribution Defenses

In tenants' actions against building owner and

fire alarm monitoring company to recover for
fire damage, company would have to contribute

to judgment against owner only if it were found
grossly negligent; exculpatory clause in contract,

though enforceable against claims of ordinary

negligence, was unenforceable on public policy
grounds against claims of gross negligence.
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OPINION OF THE COURT

KAYE, Judge.

This appeal, in consolidated actions against a fire alarm
company for negligent services resulting in extensive
property damage, centers on an exculpatory clause in the
company's contract with its customer. For the reasons that
follow, we conclude that the clause would not bar recovery
by the customer for the company's grossly negligent conduct;
that an issue of fact regarding gross negligence precludes
summary judgment for the company; and that, as to the
contribution claims asserted against the company, some
should be conditionally reinstated while others were properly
dismissed.

I.

In 1985, 810 Associates owned a 42-story skyscraper in
midtown Manhattan. As required by local law, the building
was equipped with a central station fire alarm system. 810
contracted with Holmes Protection, Inc. to provide central
station monitoring service—meaning that at its central station

Holmes would receive any alanns sounded on 810's premises
and immediately notify the fire department.

On the morning of Saturday, April 13, an 810 employee called
Holmes to ask that the alarm system be deactivated because of
work being done at the building. When Holmes temporarily
takes a subscriber's system out of service, or deactivates the
system, Holmes continues to receive signals but simply does
not report them to the fire department. In these circumstances,
additionally, Holmes' practice is to restore normal service
within several hours unless the subscriber directs otherwise.

Thus, Holmes deactivated 810's system on Saturday morning
as requested, and reactivated it on Saturday night.

On Monday morning, April 15, 810's chief engineer, unaware
that service had already been restored, telephoned Holmes
to request reactivation. Holmes' dispatcher—allegedly *549
an untrained, inexperienced substitute—initially understood
that 810 wanted normal service restored. But as the brief

conversation proceeded, the dispatcher became confused by
the caller's repeated insistence that he would "activate" the
system and the dispatcher concluded—without attempting
to elicit greater clarification from the caller, or any other
confinnation—that 810 wanted its system taken out of
service.

Seven to nine minutes later, Holmes began receiving fire
signals from the building. However, consistent with his
mistaken impression that the system was to be taken out of
sen/ice, the dispatcher simply assumed that he should ignore
those signals. In fact, a four-alann fire had started on the
28th floor, which was reported directly to the fire department
by others—but not until minutes after the signals were first
received by Holmes.

***960 **1368 A spate of lawsuits followed. 810
sued Holmes and others connected with its fire detection

system—designers, manufacturers, parts suppliers, installers,

inspectors—for damages exceeding $7 million, on the theory
that a small, containable fire had spread out of control because

the fire detection system failed to timely detect the fire, and

spread even further because ofHohnes' failure to transmit the
alarm to the fire department. Tenants sued 810, Holmes and
other alarm-related entities, and 810 and the alarm defendants

sought contribution from Holmes.

The actions were consolidated, and after discovery Holmes
sought summary judgment dismissing all claims. As an
affimiative defense against 810's negligence and breach of
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contract causes of action, Holmes relied on a contractual
exculpatory clause which provided:

"Holmes shall not be liable for any of
[810's] losses or damages * * * caused
by performance or non-performance of
obligations imposed by this contract
or by negligent acts or omissions by
Holmes."

Alternatively, Holmes relied on a contract clause that limited
its liability to the lesser of $250 or 10% of the annual service
charge "as liquidated damages."

Although concluding that the exculpatory clause would be
unenforceable if Holmes was grossly negligent, Supreme
Court characterized the circumstances of April 15 as merely
a "misadventure, flowing from a high water mark of
mis-communication," presenting no triable issue of gross
negligence, *550 and it dismissed 810's claims against

Holmes.1 The court also dismissed the tenants' claims and all

contribution claims against Holmes, finding that none of the
parties asserting those claims were third-party beneficiaries of
the 810/Holmes contract or otherwise owed a duty by Hohnes.

Taking a different view of the evidence, the Appellate
Division held that there was a triable issue of fact as

to Holmes' gross negligence, and further ordered that the
contribution claims be reinstated should Holmes be found

grossly negligent at trial. 174 A.D.2d 440, 571 N.Y.S.2d
228. While agreeing with the Appellate Division on the issue
of gross negligence, we conclude that the court erred in
its contribution analysis and therefore modify the order and
answer the certified questions in the negative.

II.

Initially, we must determine whether 810 may pursue tort
claims against Holmes, or is limited to breach of contract
remedies. Holmes argues that its duties to 810 arose solely
from its contractual undertaking and thus this case at most
presents a breach of contract. 810 counters that grossly
negligent fire alarm service threatens life and property
and is actionable under fa-aditional tort law. Resolution of

this threshold issue affects the negligence claims and the
availability of contribution.

Some claims plainly sound in tort—for example, the case of
a pedestrian struck by a careless driver. Others are clearly
contract, like the case of the merchant who fails to deliver
goods as promised. In the former case, the duty breached—to
drive carefully—is one not imposed by contract but by law as
a matter of social policy {see, Prosser, Torts, at 613 [4th ed] ).
In the latter, the duties arise solely from the parties' consensual
undertaking (id.).

This case partakes of both categories, and thus falls in the
borderland between tort and contract, an area which has long
perplexed courts. As we observed more than a century ago:

"Between actions plainly ex contractu

and those as clearly ex delicto there
exists what has been termed a border-

land, where the lines of distinction are

shadowy and obscure, and the tort and
*551 the contract so approach each

other, and become so nearly coincident
as to make their practical separation
somewhat difficult."

***961 **1369 (Rich v. New York Cent. & Hudson Riv.
R.R. Co., 87 N.Y. 382, 390; see also, Matter of Paver &
Wildfoerster [Catholic High School Assn.}, 38 N.Y.2d 669,
678, 382 N.Y.S.2d 22, 345 N.E.2d 565; Prosser, Selected
Topics on the Law of Torts, ch. VII, The Borderland of
Tortandcontract[1953] [hereinafter ^orJer/anrf]; Note, The
Elastic Concept of Tort and Contract As Applied By the
Courts of New York, 14 Brooklyn L.Rev. 196 [1948].)

These borderland situations most often arise where the parties'
relationship initially is formed by contract, but there is a claim
that the contract was perfonned negligently. That is the case
here. Holmes owed no duty to 810 prior to their contract; once
they had contracted, however, Holmes had certain obligations
to 810, including a duty to make timely reports to the fire
department. The question is whether Holmes' failure to report,
allegedly the result of negligence, is a breach of conta'act, a
tort, or both.

Though the line separating tort and contract claims may be
elusive, the classification can be consequential, affecting for
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example the applicable Statute of Limitations, requisite proof
and measure of damages. In the present case, classification
of 810's claims bears most directly on the availability of
contribution.

This Court has identified several guideposts for separating
tort from contract claims.

In North Shore Bottling Co. v. Schmidt & Sons, 22 N.Y.2d
171, 179, 292 N.Y.S.2d 86, 239 N.E.2d 189, we recognized
that "a contracting party may be charged with a separate tort
liability arising from a breach of a duty distinct from, or in
addition to, the breach of contract." A tort may arise from the
breach of a legal duty independent of the contract, but merely
alleging that the breach of contract duty arose from a lack of
due care will not transform a simple breach of contract into a
tort {Clark-Fitzpatrick, Inc. v. Long Is. R.R. Co., 70 N.Y.2d
382, 389, 521 N.Y.S.2d 653, 516 N.E.2d 190, Rich v. New
York Cent. & Hudson Riv. R.R. Co., 87 N.Y., at 398,supra).

A legal duty independent of contractual obligations may be
imposed by law as an incident to the parties' relationship.
Professionals, common carriers and bailees, for example, may
be subject to tort liability for failure to exercise reasonable
care, irrespective of their contractual duties (Rich v. New York
Cent. & Hudson Riv. R.R. Co., 87 N.Y., at 399, supra: Prosser,
*552 Borderland, op. cit., at 402-405). In these instances, it

is policy, not the parties' contract, that gives rise to a duty of
due care (see, Prosser, Torts, at 613 [4th ed.]).

In disentangling tort and contract claims, we have also
considered the nature of the injury, the manner in which
the injury occurred and the resulting harm (see, Bellevue
S. Assocs. v. HRH Constr. Corp., 78 N.Y.2d 282, 293-
295, 574 N.Y.S.2d 165, 579 N.E.2d 195). In Bellevue, we
rejected plaintiff's attempt to ground in tort a claim that
defendants supplied defective floor tiles, noting that the injury
(delamination of tiles) was not personal injury or property
damage; there was no abrupt, cataclysmic occurrence; and
the harm was simply replacement cost of the product. Thus,
where plaintiff is essentially seeking enforcement of the
bargain, the action should proceed under a contract theory
(id.; Clark-Fitzpatrick, Inc. v. Long Is. R.R. Co., 70N.Y.2d.,
at 389-390, 521 N.Y.S.2d 653, 516 N.E.2d 190, supra).

Finally, we recently acknowledged that the labels
"misfeasance" and "nonfeasance"—once dispositive—
should not be controlling (Eaves Brooks Costume Co. v.
Y.B.H. Realty Corp., 76 N.Y.2d 220, 226, 557 N.Y.S.2d 286,

«.

556 N.E.2d 1093). Nonfeasance (or failure to perform a duty)
was traditionally viewed as breach of contract, misfeasance
(or defective performance) a matter of tort {see, Melodee
Lane Lingerie Co. v. American Dist. Tel. Co., 18 N.Y.2d 57,
271 N.Y.S.2d 937, 218 N.E.2d 661; World Trade Knitting
Mills v. Lido Knitting Mills, 154 A.D.2d 99, 105-106, 551
N.Y.S.2d 930, and cases cited therein [alarm cases]; Prosser,
Torts, at 614-618 [4th ed] ). As we noted in Eaves Brooks,

this distinction is largely semantical and often illogical—
negligent performance may ***962 **1370 be a result of
failing to act as well as doing an affinnative act improperly
(see, Eaves Brooks Costiime Co. v. Y.B.H. Realty Corp., 76
N.Y.2d, at 226, 557 N.Y.S.2d 286, 556 N.E.2d 1093, supra }.

111 With these guideposts in mind, we conclude that 810's
claims against Holmes are not limited to breach of contract
but may also sound in tort.

Holmes' duty to act with reasonable care is not only a fiinction
of its private contract with 810 but also stems from the nature
of its services. New York City's comprehensive scheme of
fire-safety regulations requires certain buildings—including
810's—to have central station fire service (Administrative

Code of City of New York § C26-1704.5[f], [g] [now §
27-972(f], (g) ] ). Central station operators, in turn, are
fraachised and regulated by the City, and may be penalized
for failing to transmit alarm signals, provide qualified
operators, and other acts and omissions (New York City Fire
Department Bureau *553 of Fire Prevention, Directive 2-
83 [Aug. 8, 1983] ). Fire alann companies thus perfonn
a service affected with a significant public interest; failure
to perform the service carefully and competently can have
catastrophic consequences. The nature of Holmes' services
and its relationship with its customer therefore gives rise
to a duty of reasonable care that is independent of Holmes'
contractual obligations.

Our conclusion rests as well on the manner in which the injury
arose in this case and the resulting harm, both typical of tort
claims. In contrast to the tile purchaser in Bellevue or the
general contractor in Clark-Fitzpatrick, 810 is not seeking the
benefit of its contractual bargain, but instead seeks recovery
of damages for a fire that spread out of control—the sort of
"abmpt, cataclysmic occurrence" referred to in Bellevue.

Having concluded the 810's claims lie in tort as well as
contract, we next consider the effect of the contractual clauses
limiting Holmes' liability to its customer.
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in.

As an affirmative defense to 810's claims, Holmes relies on
the contractual exculpatory and limitation of liability clauses,

urging that its liability should be limited to $55.50. We agree

with the Appellate Division that the clauses are unenforceable
against gross negligence and that there is an issue of fact as
to Hohnes' gross negligence.

(21 Absent a statute or public policy to the contrary,

a contractual provision absolving a party from its own
negligence will be enforced (Melodee Lane Lingerie Co. v.
American Dist. Tel. Co., 18 N.Y.2d 57, 69, 271 N.Y.S.2d

937, 218 N.E.2d 661, supra; Ciofalo v. Vie Tanney Gyms,
10 N.Y.2d 294, 297-298, 220 N.Y.S.2d 962, 177 N.E.2d

925). ^ Thus, we have previously upheld contractual language

in an alarm contract limiting the customer's *554 damages
to $50 (Florence v. Merchants Cent. Alarm Co.. 51 N.Y.2d
793, 433 N.Y.S.2d 91, 412 N.E.2d 1317), and indeed have

suggested that limitations on liability help keep alarm services
affordable (Eaves Brooks Costume Co. v. Y.B.H. Realty Corp.,
76 N.Y.2d at 227, 557 N.Y.S.2d 286, 556 N.E.2d 1093, supra
). Holmes' exculpatory clause is therefore enforceable against
claims of ordinary negligence.

***963 It is the public policy of this State, however, that a
party may not insulate itself from damages caused by grossly
negligent conduct {Kalisch-Jarcho, Inc. v. City of **1371
New York, 58 N.Y.2d 377, 384-385, 461 N.Y.S.2d 746, 448
N.E.2d413; Gross v. Sweet, 49N.Y.2J 102, 106,424N.Y.S.2d
365,400 N.E.2d 306). This applies equally to conta-act clauses
purporting to exonerate a party from liability and clauses
limiting damages to a nominal sum.

Gross negligence, when invoked to pierce an agreed-
upon limitation of liability in a commercial contract, must
"smack[ ] of intentional wrongdoing" (Kalisch-Jarcho, Inc.
v. City of New York, 58 N.Y.2d, at 385, 461 N.Y.S.2d
746, 448 N.E.2d 413, supra ). It is conduct that evinces a
reckless indifference to the rights of others (id.: see also,
Restatement [Second] of Contracts § 195[1] [intentional or
reckless conduct vitiates contractual term limiting liability]).

In a related context, the Legislature has expressly adopted
a reckless indifference standard. Under CPLR article 16,
a joint tortfeasor whose culpability is 50% or less is not
jointly liable for all of plaintiffs noneconomic damages, but
severally liable for its proportionate share (CPLR 1601[1] ).

This limitation of liability, however, does not apply to a
person who acted with "reckless disregard for the safety of
others." (CPLR 1602 [7].)

[3] Just such a standard is applicable here. We therefore
conclude—as did the trial court and Appellate Division—that
while Holmes' exculpatory and limitation of liability clauses
are enforceable against claims of ordinary negligence, those
clauses cannot restrict Holmes' liability for conduct evincing

a reckless disregard for its customers' rights.

The court's role on a motion for summary judgment is to
determine whether there is a material factual issue to be tried,
not to resolve it (Sillman v. Twentieth Century-Fox Film
*555 Corp., 3 N.Y.2d 395, 404, 165 N.Y.S.2d 498, 144

N.E.2d 387). The motion should be granted only if the movant
is entitled to judgment as a matter of law (see, Ugarriza
v. Schmieder, 46 N.Y.2d 471, 474, 414 N.Y.S.2d 304, 386
N.E.2d 1324). Where different conclusions can reasonably be
drawn from the evidence, the motion should be denied (see,
Siegel, N.Y.Prac., at 407 [2d ed]). That is the case here.

|4] Holmes' view of the evidence is that the company's
conduct did not rise to the level of reckless indifference.

Holmes urges that the dispatcher's failure to report the alarms
was the result of a mere miscommunication, a mistake caused
in part by the engineer's confusing instmctions. Another
reasonable view of the evidence, however, is propounded
by 810: that instead of pausing to dispel any confusion
surrounding the subscriber's instruction to activate its
system, the dispatcher—without verification or investigation
—rushed to his own conclusion, recklessly indifferent to the

consequences that might flow from a misperception.

Whether this indeed is a case of a simple mistake or reckless
indifference is for a ***964 jury to determine. The Appellate
Division therefore properly reversed Supreme Court's grant
of summary judgment in Holmes' favor.

IV.

In addition to 810's direct claims for damages, essentially
two classes of contribution **1372 claims have been

asserted against Holmes: first, the other alarm defendants
seek contribution from Holmes in the event they are found
liable to 810 in its action, and second, 810 seeks contribution
from Holmes in the event it is found liable to the tenants

in their actions. All contribution claims were dismissed by
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Supreme Court, but certain of those claims were reinstated
by the Appellate Division contingent on a finding at trial that
Holmes was grossly negligent. We conclude that certain of
those claims were correctly dismissed, and others should be

reinstated.5

[5] Contribution enables a joint tortfeasor that has paid more
*556 than its equitable share of damages to recover the

excess from the other tortfeasors. The need for contribution

arises from the rule of law that tortfeasors generally are jointly
and severally liable for a judgment, meaning that each is

responsible for the full amount regardless of culpability.6

At common law there was no contribution. Plaintiff could

recover the entire judgment from any of the tortfeasors-
even one only slightly at fault—and defendant was without
recourse. Indeed, plaintiff was not even required to sue all the
wrongdoers.

Two developments in the law of contribution, neither
altogether satisfactory, preceded our landmark decision in
Dole v. Dow Chem. Co., 30 N.Y.2d 143, 331 N.Y.S.2d

382, 282 N.E.2d 288. First, a statute permitted pro rata
apportionment of the loss against tortfeasors subject to the
same judgment (CPLR former 1401, repealed by L. 1974, ch.
742, § 1). But the efficacy of this statute depended on the
willingness of plaintiff to sue all wrongdoers—defendants
had no mechanism for impleading culpable parties. Moreover,
the apportionment was purely pro rata, not in proportion to
fault. Second, the "active-passive" test, developed by case
law, permitted a defendant who was "passively" negligent
to implead an "active" tortfeasor. But the contribution was
always 100% (in effect, full indemnification), and the test was
sometimes difficult to apply.

Dole v. Dow, and its subsequent codification as CPLR article
14, reformed the contribution rules, making them more
equitable. Any tortfeasor who pays more than its fair share
of a judgment—as apportioned by the factfinder in tenns of
relative culpability—may recover the excess from the others
(CPLR 1401, 1402). Moreover, a defendant may implead
another wrongdoer and claim contribution in the main action,
or may seek contribution in a separate action (CPLR 1403).
Although plaintiffs' rights are generally unaffected (see,
CPLR 1404[a]), the loss is more equitably distributed among
the culpable parties, according to their degree of fault. The
goal of *557 contribution, as announced in Do/e and applied
since, is fairness to tortfeasors who are jointly liable.

Against this background, we turn to the two classes of
contribution claims asserted against Holmes.

Alann Defendants' Contribution Claims Against Holmes

In 810's suit against Holmes and other alarm-related entities,
the alarm-related defendants ***965 seek contribution from

Holmes in the event they are found liable.

[6| Holmes first claims that its liability to 810 can only be
for breach of contract, and citing **1373 Board of Educ.
v. Sargent, Webster, Crenshaw & Folley, 71 N.Y.2d 21, 523
N.Y.S.2d 475, 517 N.E.2d 1360, contends that contribution is

unavailable. While Sargent makes clear that contribution does

not lie m contract cases, 810's claim—as previously discussed
—also sounds in tort. The nature of this action therefore does

not of itself bar contribution.

[7j Holmes further argues that it owed no duty—contractual
or otherwise—to these defendants, and therefore cannot be

required to contribute to a judgment. In Schauer v. Joyce, 54

N.Y.2d 1, 444 N.Y.S.2d 564, 429 N.E.2d 83, we rejected just
such a contention. There, the plaintiff (Mrs. Schauer) sued
attorney Joyce for legal malpractice, and he in turn impleaded
attorney Gent, who handled the matter after Joyce's discharge
and allegedly aggravated the situation. We held:

"Gent maintains that he was not

in contracfaial privity with appellant

Joyce and that there is no other basis
on which it can be said that he owed

a duty to Joyce. This misses the point.
The relevant question under CPLR
1401 and Dole is not whether Gent

owed a duty to Joyce, but whether
Gent and Joyce each owed a duty to
Mrs. Schauer, and by breaching their
respective duties contributed to her
ultimate injuries."

(Id., at 5, 444 N.Y.S.2d 564, 429 N.E.2d 83; see also, Nassau

Roofing & Sheet Metal Co. v. Facilities Dev. Corp., 71 N.Y.2d
599, 528 N.Y.S.2d 516, 523 N.E.2d 803; Rosner v. Paley, 65
N.Y.2d 736, 738, 492 N.Y.S.2d 13, 481 N.E.2d 553.) As we
noted in Rogers v. Dorchester Assocs., 32 N.Y.2d 553, 564,
347 N.Y.S.2d 22,300 N.E.2d 403: "The rule of apportionment
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applies when two or more tort-feasors have shared, albeit
in various degrees, in the responsibility by their conduct or
omissions in causing an accident, in violation of the duties
they respectively owed to the injured person."

That Holmes owed no duty to the alarm defendants is
*558 thus immaterial if it breached a duty it owed to the

injured person—plaintiff 810—and thereby contributed to
8l0's injury. In that we have concluded Holmes did owe such
a duty, plainly the alarm defendants may seek contribution
from Holmes.

The question remains whether contribution is activated only
upon a finding that Holmes was grossly negligent (as the
Appellate Division concluded) or whether a finding of
ordinary negligence would suffice.

In contribution cases, we have drawn a distinction between
the absence of liability to an injured party, and the absence
of & duty (see, e.g., Garrett v. Holiday Inns, 58 N.Y.2d 253,
259, 460 N.Y.S.2d 774, 447 N.E.2d 717). Often, the absence
of direct liability to plaintiff is merely the result of a special
defense, such as the Statute of Limitations or the exclusivity
of workers' compensation, and not because defendant was
free of fault (see, e.g., Garrett v. Holiday Inns, supra;
KUnger v. Dudley, 41 N.Y.2d 362, 393 N.Y.S.2d 323, 361
N.E.2d 974). In such cases, we have held that codefendants

may seek contribution from the joint wrongdoer, despite the
wrongdoer's own defense to plaintiffs claim. This principle
is fully in accord with the rationale of Dole, which promotes
equitable distribution of the loss in proportion to actual fault.

|8] |9] To the extent Holmes' exculpatory clause insulates
it from liability for ordinary negligence, we view it as akin to
a special defense that does not affect the codefendants' ability
to obtain contribution. Although Holmes' direct liability to
810 (by virtue of the exculpatory clause) is triggered only
upon gross negligence, its duty ***966 is to avoid ordinary
negligence. Upon breach of that duty, fairness requires that
Holmes contribute to the judgment in proportion to its
culpability. Indeed, it would be patently unfair to abrogate
the alarm-related defendants' right to contribution based on
an exculpatory clause to which they were not a party (see,
Franzek v. **1374 Calspan Corp., 78 A.D.2d 134, 434
N.Y.S.2d 288).

1101 The alann-related defendants also seek contribution

from Hoknes in the tenant actions. Holmes did not have a duty
to the tenants (see, Eaves Brooks Costume Co. v. Y.B.H. Realty

Corp., supra), nor did it have a duty to the alarm defendants.
Those contribution claims were thus properly dismissed.

810's Contribution Claims Against Holmes

[ 11 ] In the actions it is defending against tenants, 81 0 seeks
*559 contribution from Holmes. Holmes argues that since

it owes no duty to the plaintiff tenants (see, Eaves Brooks
Costume Co. v. Y.B.H. Realty Corp., 76 N.Y.2d 220, 557
N.Y.S.2d 286, 556 N.E.2d 1093, supra ), it cannot be forced
to contribute to a judgment they may obtain against 810.
While contribution is usually predicated on breach of a duty
Vo plaintiff, we have also recognized that contribution may be
based on a duty owing defendant.

In Garrett v. Holiday Inns, 58 N.Y.2d 253, 460 N.Y.S.2d

774, 447 N.E.2d 717, supra, a motel fire led to lawsuits by
guests against the motel and the town. We found that the town
had no duty to the guests upon which it could be sued, and
affirmed dismissal of the complaint against it (Garrett v. Town
of Greece, 55 N.Y.2d 774, 447 N.Y.S.2d 246, 431 N.E.2d
971, affg. on opn below 78 A.D.2d 773, 433 N.Y.S.2d 637).
The motel nevertheless sought contribution from the town in
the actions it was defending against the guests, claiming that
the town owed it an independent, special duty. We held that
contribution was available:

"If an independent obligation can be found on the part of
a concurrent wrongdoer to prevent foreseeable harm, he
should be held responsible for the portion of the damage
attributable to his negligence, despite the fact that the duty
violated was not one owing directly to the injured person."
(58 N.Y.2d, at 261, 460 N.Y.S.2d 774, 447 N.E.2d 717.)

[12| InGarrett, it was the town's duty to the defendant motel,
not to the plaintiff guests, that triggered the motel's right to
contribution. Similarly, Holmes' duty to 810 requires it to
contribute, in proportion to its fault, to any judgment obtained
by the tenants against 810.

113] Here too there is an issue whether the obligation to
contribute attaches upon a finding of gross negligence or
ordinary negligence. Where a defendant agrees in advance
to waive conta-ibution from a codefendant, that agreement
is enforceable to the extent it does not affect the rights of
one not a party to the agreement {see, Rogers v. Dorchester
Assocs.. 32 N.Y.2d 553, 564, 347 N.Y.S,2d 22, 300 N.E.2d

403, supra ). However, in the absence of such agreement (or
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in the case of an unenforceable agreement), the usual mle
applies—contribution is triggered upon a finding of ordinary
negligence.

[141 In Melodee Lane, 18 N.Y.2d, at 68, 271 N.Y.S.2d 937,
218 N.E.2d 661, supra, we held that an alarm customer's
right to indemnification from the alarm company was
circumscribed by the contract's limitation of liability, but
found the limitation unenforceable; therefore the customer's

right to indemnity was unaffected. We reach a *560 similar

result here. As the Appellate Division correctly concluded,
Holmes would have to contribute to the judgment against 810

only if it were found grossly negligent.

***967 In sum, with respect to 810's action against Holmes,

the Appellate Division correctly denied summary judgment
for Holmes; the contribution claims of the alarm-related

defendants should be reinstated on a finding of ordinary
negligence. **1375 With respect to the various tenant
actions, 810's contribution claims should be reinstated on

a finding of gross negligence; the contribution claims of

the remaining codefendants against Holmes were correctly
dismissed.

Accordingly, the Appellate Division order should be
modified, without costs, in accordance with this opinion and,
as so modified, affinned. The certified questions should be
answered in the negative.

WACHTLER, C.J., and HANCOCK, BELLACOSA and

YESAWICH, JJ., * concur.

SIMONS and TITONE, JJ., taking no part.
Order modified, etc.

All Citations

79 N.Y.2d 540, 593 N.E.2d 1365, 583 N.Y.S.2d 957

Footnotes

1 In addition to negligence and breach of contract claims, 810 sued Holmes under strict tort liability and breach
of warranty theories. These too were dismissed. We affirm the dismissal of these claims as 810 failed to
make a sufficient showing in support of these claims.

2 In Melodee Lane, 18 N.Y.2d at 68-70, 271 N.Y.S.2d 937, 218 N.E.2d 661, supra, the Court held that
the predecessor to General Obligations Law § 5-323 was applicable to a sprinkler alarm contract. That
statute declares that exculpatory clauses for ordinary negligence in contracts for work or services "rendered
in connection with the construction, maintenance and repair of real property or its appurtenances, shall
be deemed to be void as against public policy and wholly unenforceable." The Court, however, held that
limitations of liability are valid notwithstanding this statute if the customer is given an option to purchase
protection for full liability. We need not decide whether the statute is applicable here because the Holmes/810
contract provides the option (compare, Florence v. Merchants Cent. Alarm Co., 51 N.Y.2d 793, 795, 433
N.Y.S.2d 91, 412 N.E.2d 1317 [burglar alarm limitation of liability valid, though no option provided, because
contract not within the statute] ).

3 Holmes urges that, with the advent of comparative negligence in 1974, the need for distinctions between
"gross" and "ordinary" negligence has disappeared, and no reason remains for applying such a distinction
to the parties' contract. Whatever may be the case in other contexts, public policy precludes enforcement
of contract clauses exonerating a party from its reckless indifference to the rights of others, whether or not
termed "gross negligence." (See, Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377,461 N.Y.S.2d 746,
448 N.E.2d 413, supra; Gross v. Sweet, 49 N.Y.2d 102, 424 N.Y.S.2d 365, 400 N.E.2d 306, supra.)

4 See, by contrast, Gutter Furs v. Jewelers Protection Sen/s., 79 N.Y.2d 1027, 584 N.Y.S.2d 430, 594 N.E.2d
924 [decided today]. There, a subscriber charged a burglar alarm company with inadequate and ineffective
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service, owing to improper design of the system and failure to conduct a post-installation inspection. Despite
assertions of "gross" deviation from professional standards, the subscriber's allegations of misconduct were
no more than ordinary negligence. The evidence cannot reasonably be viewed as indicating the reckless
indifference that vitiates a contractual exculpatory clause.

5

6

*

On this appeal, certain parties that have settled the claims against them also seek contribution. Their claims
for contribution are barred by statute (General Obligations Law § 15-108[c]; see a/so, G/aser v. Fortunoffof
Westbury Corp., 71 N.Y.2d 643, 529 N.Y.S.2d 59, 524 N.E.2d 413).

In 1986, the Legislature enacted CPLR article 16, which provides that a tortfeasor whose culpability is
apportioned at 50% or less is liable only for its proportionate share of noneconomic loss (e.g., pain and
suffering, mental anguish) (CPLR 1600, 1601[1] ). However, this modification of the traditional joint-and-
several liability rule is applicable only in personal injury actions (CPLR 1601[1]).

Designated pursuant to N.Y. Constitution, article VI, § 2.

End of Document © 2022 Thomson Reuters. No daim to original U.S. Government Works.
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Synopsis

Background: Aircraft owner brought action against repair
company for breach of maintenance and settlement
agreements, fraud, violation of Consumer Fraud Act,
unlawful activity, conversion, and rescission of settlement
agreement. The Superior Court, Pima County, No.
C20042309, Leslie Miller, J., granted in part company's
motion to dismiss and granted in part company's motion for
summary judgment. Owner appealed.

Holdings: The Court of Appeals, Brammer, J., held that:

[1] owner's reassertion of claims that were dismissed without
prejudice as affirmative defenses did not preclude owner,
under doctrine of claim preclusion, from bringing subsequent
action that asserted dismissed claims;

[2] as an apparent matter of first impression, limitation-of-
liability clause in a contract is unenforceable if the party who
seeks to limit liability engaged in fraud or bad faith;

[3] genuine issue of material fact as to whether company
caused delays in its repair of aircraft precluded summary
judgment; and

[4] owner was not entitled to appellate attorney fees under
maintenance agreement.

Reversed and remanded.

Procedural Posture(s): On Appeal; Motion to Dismiss;
Motion for Summary Judgment.

WestHeadnotes(16)

[1]

[2]

[3]

[4]

Res Judicata .

Res Judicata »-

Claim preclusion in general

Claims or causes of action

Under the doctrine of claim preclusion, a final
judgment on the merits in a prior suit involving
the same parties or their privies bars a second suit
based on the same claim.

10 Cases that cite this headnote

Res Judicata ,'- Determinations with or

without prejudice

Dismissal without prejudice is not an
adjudication on the merits and does not bar
a second action under the doctrine of claim
preclusion.

14 Cases that cite this headnote

Res Judicata •— Contracts and Conveyances
m General

Aircraft owner's reassertion of claims that
were dismissed without prejudice as affirmative
defenses regarding repair company's breach-
of-contract counterclaim did not preclude
owner, under doctrine of claim preclusion,
from bringing subsequent action that asserted
dismissed claims; affirmative defenses were not
claims.

4 Cases that cite this headnote

Appeal and Error Ratification, estoppel,
waiver, and res judicata

Repair company's failure to meet its burden to
show which issues should have been precluded
resulted in waiver of appellate claim that
issue preclusion barred aircraft owner's claims
for breach of maintenance and settlement
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agreements, fraud, violation of Consumer Fraud
Act, unlawful activity, conversion, and rescission
of settlement agreement; company did not raise
issue preclusion as defense in motion to dismiss, [g]
company did not address issue preclusion in
its reply in support of motion to dismiss, and
portions of transcript that company cited did not
show that trial court ruled on question of issue
preclusion. A.R.S. §§ 13-2314.04, 44-1521 et
seq.

8 Cases that cite this headnote

17 Cases that cite this headnote

Appeal and Error r- Sufficiency of
Presentation of Questions

To preserve a claim for appellate review, a party
must timely present his legal theories to the trial
court so as to give the trial court an opportunity
to mle properly; the trial court must have had the
opportunity to address the issue on its merits.

38 Cases that cite this headnote

[5] Res Judicata •— Defense in prior proceedings
as claim or cause of action in subsequent
proceedings

Doctrine of claim preclusion does not bar a later
action asserting claims alleged as affirmative
defenses in a prior action because affirmative
defenses are not claims.

5 Cases that cite this headnote

[6] Res Judicata •— Collateral estoppel and issue
preclusion

Party asserting that an issue is precluded has
the burden of proving that the issue was
in fact litigated and determined and that the
determination was necessary to the decision.
Restatement (Second) of Judgments § 27.

6 Cases that cite this headnote

[7] Appeal and Error r- Sufficiency of
Presentation of Questions

Repair company waived for appellate review
its claim that release clause in settlement

agreement was complete bar to aircraft owner's
claims for breach of maintenance and settlement

agreements, fraud, violation of Consumer Fraud
Act, unlawful activity, conversion, and rescission
of settlement agreement; raising claim in trial
court after trial court had already granted motion
to dismiss did not give trial court opportunity
to address merits of claim as it applied to all of
owner's claims. A.R.S. §§ 13-2314.04, 44-1521
et seq.

[9] Contracts / Exemption from liability

Limitation-of-liability clause in a contract is
unenforceable if the party who seeks to limit
liability engaged in fraud or bad faith. A.R.S. §
47-2719(C); Restatement (Second) of Contracts
§195.

9 Cases that cite this headnote

[10] Judgment r Contract cases in general

Genuine issue of material fact as to whether

repair company caused delays in its repair
of aircraft, and thus as to whether company
performed maintenance contract in bad faith,
precluded summary judgment in favor of
company on basis of contract's limitation-of-
liability clause in aircraft owner's action that
sought to recover lost profits. Restatement
(Second) of Contracts § 205.

4 Cases that cite this headnote

[11] Judgment Execution of affidavit

In aircraft owner's action against repair company
for breach of maintenance and settlement

agreements, fraud, violation of Consumer Fraud
Act, unlawful activity, conversion, and rescission
of settlement agreement, signed declarations that
owner submitted in opposition to company's
motion for summary judgment did not comply
with mle providing that any matter that mles
require or permit to be supported by affidavit
may, with like force and effect, be supported
by unsworn written declaration subscribed by
such person as tme under penalty of perjury
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and dated; declarations were undated. A.R.S.§§
13-2314.04, 44-1521 et seq.; 16 A.R.S. Rules
Civ.Proc., Rule 56(e), 80(i).

[12] Fraud ^ Weight and Sufficiency

Fraud claim must be proven by clear and
convincing evidence.

1 Cases that cite this headnote

[13] Contracts .• Weight and sufficiency in
general

Claim for breach of implied covenant of good
faith and fair dealing need only be proved by
a preponderance of the evidence. Restatement
(Second) of Contracts § 205.

8 Cases that cite this headnote

[14] Appeal and Error . Judgment

Repair company waived for appellate review
its claim that declarations that aircraft

owner submitted in opposition to motion

for summary judgment were insufficient,
contained inadmissible evidence, or were
suspect in owner's actioii for breach of
maintenance and settlement agreements, fraud,
violation of Consumer Fraud Act, unlawful

activity, conversion, and rescission of settlement
agreement; company never moved to strike
declarations. A.R.S. §§ 13-2314.04, 44-1521
et seq.; 16 A.R.S. Rules Civ.Proc., Rule 56(e),
80(i).

6 Cases that cite this headnote

[15] Judgment Defects and objections

Objection to insufHcient documentation
regarding summary judgment evidence is
required so that the offering party may have an
opportunity to cure the alleged defects. 16 A.R.S.
Rules Civ.Proc., Rule 56.

6 Cases that cite this headnote

[16] Costs, Fees, and Sanctions . Result of
Review; Prevailing or Successful Party

Aircraft owner was not entitled to appellate
attorney fees under maintenance agreement,
which provided that prevailing party would
be awarded costs and attorney fees as part
of judgment, in owner's action against repair
company for breach of agreement; there was
no judgment since Court of Appeals remanded
matter due to existence of genuine issue of
material fact that precluded summary judgment.
16 A.R.S. Rules Civ.Proc., Rule 56.

5 Cases that cite this headnote

Attorneys and Law Firms

**234 Fennemore Craig, P.C., By James J. Trimble and
David A. Weatherwax, Phoenix, Attorneys for Plaintiff/
Appellant.

Law Offices of Joel L. Herz, By Joel L. Herz and Russell B.
Stowers, Tucson, Attorneys for Defendant/Appellee.

*105 OPINION

BRAMMER, Judge.

11 Appellant Airfreight Express, Ltd. ("AFX") appeals from
the trial court's grant of appellee Evergreen Air Center, Inc.'s
("Evergreen") motion to dismiss and motion for summary
judgment in AFX's action arising out ofAFX's contracts with
Evergreen for maintenance and repair of AFX's Boeing 747
aircraft. AFX asserts on appeal that the doctrines of claim
and issue preclusion do not bar its claims and that summary
judgment was improper. We reverse.

**'235 *106 Factual and Procedural Background

f[ 2 "When a motion to dismiss for failure to state a claim
is granted, review on appeal necessarily assumes the truth
of facts alleged in the complaint." Logon v. Forever Living
Products Int'l, Inc., 203 Ariz. 191, 1 2, 52 P.3d 760, 761
(2002). On appeal from a summary judgment, we view the
evidence and all reasonable inferences therefrom in the light
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most favorable to the party against whom summary judgment
was granted. Walk v. Ring, 202 Ariz. 310, K 3, 44 P.3d 990,
992(2002).

TI 3 In November 2000, AFX contracted with Evergreen for
maintenance and repairs to its Boeing 747 aircraft so that
AFX could perform an air cargo contract it had with Air
France. AFX was to pay Evergreen to perform the repairs
on a time and materials basis. Disputes arose between the
parties concerning delays in making repairs and the amount
of Evergreen's charges. In an attempt to complete the repairs
and avoid litigation, the parties, in Febmary 2001, entered a
settlement agreement.

^ 4 That agreement contained a clause releasing Evergreen
from "any and all ... [c]laims ... which could arise out of
or derive from" the maintenance agreement, "except for
the obligations of Evergreen set forth in this Settlement
Agreement." It also stated, "[e]xcept as specifically set forth
herein, none of the tenns of the [maintenance agreement
is] being modified and [that agreement] shall remain in full
force and effect." The settlement agreement required AFX
to make three payments to Evergreen, one on Febmary 23,
a second on Febmary 26, and a final payment "prior to any
test flight." Evergreen, "[u]pon receipt of the [first] payment
from AFX," was to "recommence work on the Aircraft and

make best efforts to complete the maintenance work requested
of Evergreen by March 1, 2001." The settlement agreement
gave Evergreen "the right to immediately cease working on
the aircraft" should AFX fail to make a required payment.

TI 5 AFX president Philip Bowles stated in his declaration that,
after the parties entered the settlement agreement, Evergreen
"failed to assign a sufficient number of mechanics and
inspectors to work on the Aircraft" and "perform[ed] only two
hours of work on the aircraft on Febmary 28" and none at all
"from March 1 through March 4." AFX had timely made the
first payment due under the settlement agreement but failed
to make the payment due February 26 until the end of the day
Friday, March 2.

T) 6 Bowles stated Evergreen completed the repairs on
March 15, and Evergreen "issued a Maintenance Release
stating that all of the work that Evergreen had done on the
Aircraft was 'carried out in accordance with [FAA and CAA
regulations]' " and that the Aircraft was "ready for Release
to Service." (Emphasis removed.) Bowles further asserted
that, "[a]fter AFX had received the Aircraft from Evergreen,"
AFX discovered that many of the required repairs had been

made improperly and several had been omitted altogether.
The asserted problems included incorrectly calibrated fuel
gauges, an improperly repaired "rear pressure bulkhead,"
improper service of a navigational system, and faulty repair
of mechanisms involving the wing flaps.

If 7 In August 2001, AFX filed an action against Evergreen
alleging, inter alia, breach of both the maintenance and
settlement agreements, fraud, and "unlawful conduct."
Evergreen counterclaimed for fraud, unjust enrichment, and
breach of contract. Ultimately, upon Evergreen's motion
to dismiss, the trial court dismissed AFX's claims without
prejudice and Evergreen prevailed on its breach of contract
counterclaim after a bench trial.

1[ 8 AFX filed the instant action within a week of the
trial court's mling in favor of Evergreen on its breach of
contract counterclaim in the first action. AFX alleged, as
amended, breach of both agreements, fraud, violation of
Arizona's Consumer Fraud Act, A.R.S. §§ 44-1521 through
44-1534, unlawful activity pursuant to A.R.S. § 13-2314.04,
and conversion, and also sought rescission of the settlement
agreement on the basis of fraud, bad faith, duress, and a
lack of consideration. Evergreen filed a third-party complaint
against Bowles alleging fraud. Evergreen also filed a motion
to dismiss the complaint *107 **236 arguing the doctrine
of claim preclusion barred AFX's claims and the statute of
limitations barred AFX's claims of conversion, violation of

the Consumer Fraud Act, and unlawful activity. The trial court
granted the motion to dismiss as to all but AFX's claim for
breach of the settlement agreement, stating AFX would "be
precluded from contesting the amount of charges or actions of
[Evergreen] prior to the signing of the settlement agreement."

TI 9 Evergreen then filed a motion for summary judgment
asserting the maintenance agreement and the release clause in
the settlement agreement barred AFX's claim for lost profits
caused by Evergreen's alleged delay in completing the aircraft
repairs. The fa'ial court granted the motion "on the issue of
timely completion of repair of the aircraft," but denied it
"as to the adequacy of repair." The court also clarified its
mling on Evergreen's motion to dismiss, stating, "based on
[Evergreen's] judgment for its contract claim in the prior case,
[AFX's] Breach of Contract Claim shall be limited to events
subsequent to the settlement agreement. Should Evergreen
pursue its [third-party complaint against Bowles] for fraud,

evidence of prior workmanship shall be admissible."
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T) 10 The parties then entered a stipulation and filed a proposed
judgment. The stipulation described the parties' interpretation

of the trial court's rulings " and requested the court enter
the proposed judgment because "the parties believe it is in
their best interests to avoid a trial on the remaining claim."
The court signed the proposed judgment in favor ofAFX for
$15,000 "to act only as a set-off from the prior Judgment[ ]
entered in [the first action] in favor of Evergreen." The
stipulated judgment also stated it "shall not limit either party
from making any argument on any issue in the Court of
Appeals" and, "[i]f the Court of Appeals remands this case
for any further proceeding before the Trial Court," then the
judgment would be vacated and have no preclusive effect.
This appeal followed.

Discussion

Motion to Dismiss the Complaint
T) 11 AFX first contends the trial court erred in granting
Evergreen's motion to dismiss the complaint. We review a
trial court's grant of a motion to dismiss for an abuse of
discretion, but review issues of law de novo. Dressier v.
Morrison, 212 Ariz. 279, K 11,130 P.3d 978, 980 (2006). "We
will 'uphold dismissal only if the plaintiff^ ] would not be
entitled to relief under any facts susceptible of proof in the
statement of the claim. "Id., quoting Mohave Disposal, Inc.
v. City ofKingman, 186 Ariz. 343, 346, 922 P.2d 308, 311
(1996) (modification in Dressier ). Evergreen argued in its
motion to dismiss that the judgment in Evergreen's favor in
the first action barred all AFX's claims under the doctrine of

res judicata, also known as claim preclusion."' The trial court
granted the motion as to all but AFX's claim for breach of
the settlement agreement but did not explain the reason for its
ruling, a practice we discourage. See Hawkins v. Allstate Ins.
Co., 152 Ariz. 490,495 n. 3, 733 P.2d 1073, 1078 n. 3 (1987)
("We urge trial judges to articulate their reasoning so appellate
*108 **237 courts can determine on appeal whether the

mling was erroneous.").

[ 1 ] I) 12 AFX first contends the doctrine of claim preclusion
does not apply "because all of [its] claims in the first lawsuit
were dismissed without prejudice before the counterclaim
trial." "Under the doctrine of claim preclusion, a final
judgment on the merits in a prior suit involving the same
parties or their privies bars a second suit based on the same
claim" Dressier, 212 Ariz. 279, D 15, 130 P.3d at 981.

[21 T[ 13 In the first action, the trial court granted Evergreen's
motion to dismiss and dismissed AFX's complaint "without
prejudice." Under Rule 41(b), Ariz. R. Civ. P., 16 A.R.S, Pt.
1, an involuntary dismissal "operates as an adjudication on the
merits" unless "the court in its order... otherwise specifies." A
dismissal without prejudice, however, is not an adjudication
on the merits and does not bar a second action under the

doctrine of claim preclusion. See Union Interchange, Inc. v.
Fan Aahburg, 102 Ariz. 461, 464, 432 P.2d 589, 592 (1967)
("A dismissal without prejudice does not go to the merits
of the plaintiff's cause and does not bar plaintiff from later
filing on the same cause of action."); cf. Phillips v. Ariz. Bd.
of Regents, 123 Ariz. 596, 598, 601 P.2d 596, 598 (1979)
(order not specifying whether involimtary dismissal was with
prejudice is adjudication on the merits).

[3] |4] [5] ^ 14 Evergreen argues, although the trial court
in the first action dismissed AFX's claims without prejudice,
claim preclusion applies because AFX, in the first action, "re-
asserted the same claims [the court had dismissed without
prejudice] in the form of a reply to Evergreen's counterclaim"
as affirmative defenses. The doctrine of claim preclusion,
however, does not bar a later action asserting claims alleged
as affimiative defenses in a prior action because affirmative
defenses are not claims. Cf. Norman A. Koglin Assocs. v.
Valenz Oro, Inc., 176 111.2d 385, 223 Ill.Dec. 550, 680
N.E.2d 283, 288 (1997) ("A counterclaim differs from an ...
affirmative defense. A counterclaim is used when seeking
affirmative relief, while an ... affirmative defense seeks to

defeat a plaintiffs claim."). Instead, in that circumstance,
issue preclusion may bar certain issues from being re-litigated
in a subsequent proceeding. See Restatement (Second) of
Judgments § 22 cmt. c (1982) ("Where the same facts
constitute a ground of defense to the plaintiffs claim and
also a ground for a counterclaim, the defendant alleges
those facts as a defense but not as a counterclaim, and after
litigation ... judgment is given for the plaintiff, the rules of
issue preclusion apply."); see also Jesik v. Maricopa County
Cmty. Coll. Dist., 125 Ariz. 543, 546, 611 P.2d 547, 550
(1980) (in absence of contrary Arizona authority, appellate
court may follow Restatement).

[6] T[ 15 As our supreme court stated in Hullett v. Cousin,
204 Ariz. 292, K 27, 63 P.3d 1029, 1034-35 (2003),

Collateral estoppel, or issue
preclusion, applies when an issue
was actually litigated in a previous
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proceeding, there was a full and
fair opportunity to litigate the issue,
resolution of the issue was essential to

the decision, a valid and final decision

on the merits was entered, and there is

common identity of parties.

Evergreen, however, did not raise issue preclusion as a
defense in its motion to dismiss the second action, nor does
it assert it on appeal as a valid basis for the ta-ial court's

grant of that motion. 5 See Casillas v. Ariz. *109 **238
Dep't ofEcon. See., 153 Ariz. 579, 581, 739 P.2d 800, 802
(App. 1986) ( "As an affirmative defense, [issue preclusion] is
waived if not properly asserted."). And a party asserting that
an issue is precluded "has the burden of proving that an issue
was in fact litigated and detennined and that detennination
was necessary [to the decision]." Bayless v. Indus. Comm'n,
179 Ariz. 434, 439, 880 P.2d 654, 659 (App. 1993); see also
Restatement (Second) of Judgments § 27 cmt. f(1982) ("The
party contending that an issue has been conclusively litigated
and detemiined in a prior action has the burden of proving that
contention."). At oral argument, Evergreen cited to comments
the trial court had made at a hearing on a later motion as
an indication the coiirt had considered issue preclusion in
mling on the motion to dismiss. In that transcript, however,
AFX asked the court to make "a ruling on the record clearly"
on the issues of claim preclusion, issue preclusion, and the
settlement agreement. The court expressly declined to do
so, stating, it had "already detemiined that there was ... res
judicata on this." The portions of the transcript Evergreen
cites do not demonstrate that the court mled on the question
of issue preclusion, but instead show nothing more than
AFX's counsel's apparent confusion as to the basis of the
court's mling. Because Evergreen did not attempt to meet its
burden to demonstrate which issues should be precluded, it

has waived this issue on appeal.6

Tf 16 In its order granting Evergreen's motion to dismiss,
the trial court stated AFX was "precluded from contesting
the amount of charges or actions of [Evergreen] prior to
the signing of the settlement agreement." It later clarified
that ruling at a status conference, stating AFX's "Breach of
Contract Claim shall be limited to events subsequent to the
settlement agreement. Should Evergreen pursue its claim for
fraud, evidence of prior workmanship shall be admissible."
AFX contends this mling improperly limited its claim for
breach of the settlement agreement "only to defective work
that was done after the date of the Settlement Agreement."

The trial court based its ruling "on [Evergreen's] judgment for
its contract claim in the prior case." As we have explained,
claim preclusion does not bar any of AFX's claims, and,
therefore, a mling limiting its claims on that basis was error.

f7| [8] T) 17 Evergreen argues the release clause of the
settlement agreement is a complete bar to all ofAFX's claims,
and thus supports the trial court's grant of Evergreen's motion
to dismiss. AFX asserts Evergreen raised this argument for
the first time on appeal and, consequently, has waived it. See
Englert v. Carondelet Health Network, 199 Ariz. 214 13, 13
P.3d 763, 768 (App.2000) (court of appeals generally does not
address issues raised for first time on appeal). Evergreen did
not raise this argument in its motion to dismiss. And, although
it raised the argument in its motion for summary judgment
on AFX's remaining claim for breach of the settlement
agreement, it limited its argument to whether the contracts
barred AFX from receiving damages for lost profits stemming
from Evergreen's alleged delays in conducting the repairs.
"[A] party must timely present his legal theories to the trial
court so as to give the trial court an opportunity to rule
properly." Payne v. Payne, 12 Ariz.App. 434, 435, 471 P.2d
319, 320 (1970). In other words, the court must have had the
opportunity to address the issue on its merits. Cf. Crown Life
Ins. Co. v. Howard, 170 Ariz. 130, 132, 822 P.2d 483, 485
(App. 1991) (declining to find argument waived when trial
court considered merits of argument first raised in motion for
reconsideration). Raising this argument after the trial court
had ah-eady granted the motion to dismiss did not give the
court an opportunity to address the merits of the argument as
it applied to all ofAFX's claims. Therefore, *110 **239
we agree with AFX that Evergreen has waived this argument

on appeal.

Motion for Summary Judgment
T[ 18 AFX next contends the trial court erred in granting
Evergreen's motion for summary judgment "barr[ing] AFX
from recovering damages caused by Evergreen's failure
to timely complete the repairs." Evergreen's motion for
summary judgment argued the limitation of damages clause
in the maintenance contract prevented AFX from recovering
lost profits caused by Evergreen's alleged delay in repairing
the aircraft. That clause reads: "In no event shall Evergreen
be liable to [AFX] for ... special, incidental, or consequential
damages, such as lost revenues, lost profits, or loss of
prospective economic advantage, resulting from the delay in
performance or failure to perform."
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If 19 A trial court properly grants summary judgment if there
are no genuine issues of material fact and the moving party
is entitled to judgment as a matter of law. Ariz. R. Civ. P.
56(c), 16 A.R.S., Pt. 2; Orrne Sch. v. Reeves, 166 Ariz. 301,
309,802 P.2d 1000,1008 (1990). "On appeal from a summary
judgment, we must determine de novo whether there are any
genuine issues of material fact and whether the trial court
erred in applying the law." Bothell v. Two Point Acres, Inc..
192 Ariz. 313, ^ 8, 965 P.2d 47, 50 (App.1998). A trial court
should only grant a motion for summary judgment "if the
facts produced in support of the claim or defense have so
little probative value, given the quantum of evidence required,
that reasonable people could not agree with the conclusion
advanced by the proponent of the claim or defense." Orme
Sch., 166 Ariz. at 309, 802 P.2d at 1008.

[9| Tf 20 AFX argues "Evergreen's fraud and bad faith
made the contractual limitation of damages unenforceable,"
relying on Long Island Lighting Co. v. Transamerica Delaval,
Inc., 646 F.Supp. 1442, 1458 (S.D.N.Y.1986), and 15 Grace
McLane Giesel, Corbin on Contracts § 85.18 at 471 (2003).
Section 85.18 states, in relevant part: "A party may contract to
limit liability in damages for nonperformance of promises....
Such a provision is not effective, however, if that party acts
fraudulently or in bad faith." AFX cites no Arizona authority,
and we find none, adopting this mle. Evergreen, however,
does not argue this rule should not be adopted, only that AFX
failed to provide sufficient evidence to overcome summary
judgment on the question of bad faith.

If 21 Furthermore, we find several courts have approved

of this or a similar rule and none has rejected it. ° See,
e.g.. Valve Corp. v. Sierra Entertainment Inc.. 431 F.Supp.2d
1091, 1101 (W.D.Wash.2004) ("A limitation of liability
clause may not apply where the party relying on the
clause acted in 'bad faith.' "); Colonial Life Ins. Co. of
Amer. v. Elec. Data Sys. Corp., 817 F.Supp. 235, 242-
43 (D.N.H.1993) ("[A] contractual limitation of liability is
not enforceable ... if plaintiffs claim of fraud, bad faith
and/or 'total and fundamental' breach is proven at trial.");
Long Island Lighting, 646 F.Supp. at 1458 ("A defendant
may be estopped from asserting a contractual limitation of
consequential damages if the defendant has acted in bad
faith."); City ofDillingham v. CH2MHillNw., Inc., 873 P.2d
1271, 1275 (Alaska 1994) ("Liability for 'knowing,' or 'bad
faith' breaches can never be limited."); J.A. Jones Constr.
Co. v. City of Dover, 372 A.2d 540, 545 (Del. Super.Ct. 1977)
("Even if a contract purports to give a general exoneration
from 'damages,' it will not protect a party from a claim

involving its own fraud or bad faith."); Jewish Hasp. of St.
Louis v. Boatmen's Nat'l Bank of Belleville, 261 Ill.App.Sd
750, 199 Ill.Dec. 276, 633 N.E.2d 1267, 1280 (1994) *111
**240 ("Although exculpatory provisions such as this are

not given special favor in the law, they are generally held
effective except as to reckless or intentional breaches or those
committed in bad faith."); Corinno Civetta Constr. Corp. v.
City of New York, 67 N.Y.2d 297, 502 N.Y.S.2d 681, 493
N.E.2d 905, 910 (1986) (clause limiting liability for delay in
construction contract not enforceable if delay caused by bad
faith); Psaty & Fuhrman v. Hous. Auth. of City of Providence,
76 R.I. 87,68 A.2d 32,36(1949) ("If a party to a contract with
such a [limitation of damages] clause acts honestly within the
fair and legal import of its terms, he cannot be deprived of
the benefit thereof unless his conduct indicates bad faith ...,
as every contract implies fair dealing between the parties.").

T( 22 Moreover, the purpose of the rule AFX proposes
is consistent with § 195 of the Restatement (Second) of
Contracts (1981), which prohibits contracts exempting parties
from intentional or reckless tort liability, and A.R.S. § 47-
2719(0) of Arizona's Uniform Commercial Code, which
states: "Consequential damages may be limited or excluded
unless the limitation or exclusion is unconscionable." And

Arizona has long recognized parties to a contract have a duty
to act in good faith. See, e.g., Beaugureau v. Beaugureau, 11
Ariz.App. 234, 236, 463 P.2d 540, 542 (1970). As a matter
of public policy, a party should not benefit from a bargain it
performed in bad faith. Accordingly, in the absence of any
contrary argument or authority, we adopt this sensible mle.

(10| 1 23 The Restatement (Second) of Contracts § 205
(1981) describes the duty of good faith and fair dealing in
contract and comment (d) states:

[B]ad faith may be overt or may
consist of inaction, and fair dealing
may require more than honesty. A
complete catalogue of types of bad
faith is impossible, but the following
types are among those which have
been recognized in judicial decisions:
evasion of the spirit of the bargain, lack
of diligence and slacking off, willful
rendering of imperfect performance,
abuse of a power to specify terms,
and interference with or failure
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to cooperate in the other party's
performance.

See also Rawlings v. Apodaca, 151 Ariz. 149, 153, 726 P.2d
565, 569 (1986) ("The essence ofth[e] duty [of good faith]
is that neither party will act to impair the right of the other
to receive the benefits which flow from their agreement or
contractual relationship.").

T| 24 The record shows Air France cancelled its air cargo
contract with AFX on March 8, 2001, because AFX was
unable to perform—its 747 aircraft was not yet airworthy.
AFX asserts Evergreen acted in bad faith by intentionally
failing "to complete the Repairs on time, so that its sister
company (Evergreen International) could try to steal AFX's

business away from Air France." The only evidence
supporting this assertion is the signed declaration of an AFX
employee, lan Fairman, which states:

On March 6, 2001, I met with Jacques Cliquet of Air
France to discuss the problems that had arisen because of
the delay in obtaining the Aircraft. During that meeting,
Mr. Cliquet told me that Air France had been contacted by
Pierre Van Der Stichele of Evergreen International Aviation
("Evergreen International"), an affiliate of Evergreen. Mr.
Van Der Stichele told Air France that AFX's Aircraft would

not be ready to fly for Air France, and that Air France
should consider negotiating a deal to have Evergreen
International provide air cargo service instead ofAFX.

effect, be supported ...by the unsworn written declaration...
subscribed by such person as tme under penalty of perjury,
and dated"). The declarations, however, were not dated and
thus do not meet the requirements of Rule 80(i).

[14] [15] If 26 Despite Evergreen's assertion to the contrary
in its answering brief, however, we are unable to find any
contemporaneous objection made by Evergreen or motion to

strike any of the signed declarations.' * Neither Evergreen's
reply in support of its motion for summary judgment nor its
objection to AFX's statement of facts contains any evidentiary
objection or objection to the sufficiency of the documents.
Although Evergreen did object to the contents of the affidavits
in response to AFX's later motion for summary judgment,
those objections were not timely because the trial court had
already mled on Evergreen's motion for summary judgment.
Cf. Estate of Reinen v. N. Ariz. Orthopedics, Ltd., 198
Ariz. 283, I 9, 9 P.3d 314, 317 (2000) ("An objection
to proffered testimony must be made either prior to or
at the time it is given, and failure to do so constitutes a
waiver."). Moreover, Evergreen's objections were to those
specific portions of the declarations relevant to Evergreen's
defective repair of the aircraft, not to the timeliness of its
repairs or AFX's allegations of bad faith. And Evergreen
never moved to strike any of the declarations AFX relies on
in this appeal. Thus, we conclude Evergreen has waived on
appeal any argument the declarations are insufficient, contain
inadmissible evidence, or that the declarations are "suspect"
because the signature pages "appear to have been generated
long after the declarations were filed, and the filed signature
pages did not match those of the original declarations." See

[11] [12] [13] I 25 Evergreen asserts on appeal thaUohnson v. Svidergol, 157 Ariz. 333, 335, 757 P.2d 609,
this statement, and Bowles's declaration, are insufficient to
preclude summary judgment because they contain hearsay

and are unsigned and unsworn. 5ee *112 **241 Ariz.
R. Civ. P. 56(e), 16 A.R.S., Pt. 2 (affidavits supporting or
opposing summary judgment "shall set forth such facts as
would be admissible in evidence"); In re Wetzel, 143 Ariz.
35, 43, 691 P.2d 1063, 1071 (1984) ( "An 'affidavit' is a
signed, written statement, made under oath before an officer
authorized to administer an oath or affirmation in which the

affiant vouches that what is stated is tme."). Although the
declarations by Bowles, Fairman, and AFX employee Leigh
Abbot attached to AFX's response to Evergreen's summary
judgment motion were unsigned, AFX later submitted signed
copies of those declarations. The signed declarations stated
they were made under penalty of perjury. See Ariz. R. Civ.
P. 80(i), 16 A.R.S., Pt. 2 (any matter that rules require or
permit to be supported by affidavit "may, with like force and

611 (App. 1988) ("[d]eficiencies in supporting documents
attached to summary judgment pleadings can be waived" by
failure to move to strike or object); see also A. Uberti &
C. v. Leonardo, 181 Ariz. 565, 568, 892 P.2d 1354, 1357
(1995) (evidentiary objections to affidavits filed in summary
judgment proceeding waived on appeal when not made to trial
court). "Objection to insufficient documentation is required
so that the offering party may have an opportunity to cure the
alleged defects." Johnson, 157 Ariz. at 335, 757 P.2d at 611.

If 27 Fairman's statement regarding the Air France contract,
if we assume its admissibility, would permit a jury to infer
Evergreen had acted in bad faith if Evergreen were also
at fault in the delay in the repair of AFX's aircraft. In
support of that contention, Bowles stated in his declaration
that Evergreen had "failed to assign a sufficient number
of mechanics and inspectors to work on the Aircraft" and
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"perform[ed] only two hours of work on the aircraft on
Febmary 28" and none at all "from March 1 through March
4." Abbot, who served as AFX's "technical representative at
Evergreen" during the repair of the aircraft testified Evergreen
"never assigned enough mechanics to the job in order to
complete the work on time." Evergreen responds that AFX's
failure to make timely payments and promptly provide * 113
**242 parts required for the repairs caused any delay.

If 28 AFX does not dispute it failed to make the payment due
Febmary 26 until the end of the day Friday, March 2. Thus,
under the terms of the settlement agreement. Evergreen was
not obligated to continue working on the aircraft until AFX
made the payment. Evergreen vice president Michael Melvin
testified "Evergreen immediately recommenced work" on
"the following Monday, March 5." Abbot testified, however,
that Evergreen customarily "work[ed] full shifts on the
weekends and Evergreen's mechanics were available to do the
work on March 3 and 4.' 12

^ 29 Melvin also identified several parts required for the
repairs that he asserted AFX had failed to timely order and
deliver. Abbot stated AFX delivered those parts promptly
after Evergreen requested them, and, "[i]f Evergreen had
properly staffed the job, it would have identified the needed
parts well before March 1, 2001, and AFX could have
provided the parts in time for Evergreen to complete the
work." Abbot and Melvin's conflicting testimony clearly
creates a factual dispute as to whether Evergreen caused the
delays in its repair of the aircraft. Consequently, AFX has
presented sufficient facts to preclude summary judgment on

whether Evergreen performed the contract in bad faith.
Orme Sch., 166 Ariz. at 309, 802 P.2d at 1008.

13See

Attorney Fees

[16] D 30 Both parties request attorney fees on appeal
pursuant to A.R.S. § 12-341.01. In our discretion, we decline

to award fees without prejudice to either party to again
request them below. AFX also requests fees "pursuant to the
terms of the Maintenance Agreement [and] the Settlement
Agreement." Although the maintenance agreement provides
"the prevailing party ... shall be awarded costs and reasonable
attorney's fees as part of the judgment in such action," there
has been no such judgment. Accordingly, its request for fees
is denied, but such fees may be included in any future attorney
fee award if there is a judgment based on the maintenance
agreement. The settlement agreement, however, does not
provide for an award of attorney fees; it instead requires each
party to bear its own fees and costs in "all matters arising out
of or connected" with the "negotiation, drafting and execution
of this Agreement."

II 31 Evergreen's request for costs pursuant to A.R.S. § 12-
341 is denied because it is not "[t]he successful party to [this]
civil action." And we deny its request for attorney fees and
expenses pursuant to A.R.S. § 12-349. Nothing in the record
suggests AFX's claims were brought "without substantial
justification" or for the purpose of harassment, nor that AFX
sought to "unreasonably expand[ ] or delay[ ] the proceeding."
A.R.S. § 12-349(A).

Disposition

T| 32 We reverse the trial court's grant of Evergreen's motion
to dismiss and motion for summary judgment. We remand
the case to the trial court for proceedings consistent with this
decision.

CONCURRING: PETER J. ECKERSTROM, Presiding
Judge, and PHILIP G. ESPINOSA, Judge.

All Citations

215 Ariz. 103, 158 P.3d 232, 504 Ariz. Adv. Rep. 19

Footnotes

1 The trial court later granted Bowles's motion for summary judgment on Evergreen's fraud claim.

2 The stipulation stated, inter alia, that the trial court had ruled AFX could not seek "to recover any damages
arising out of or relating to Evergreen's failure after [the settlement agreement was signed] to repair any
defects in the Aircraft that were the result of any action or inaction by Evergreen ... prior to [the signing
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of the settlement agreement]." It also stated AFX could not recover damages from any misrepresentations
made by Evergreen concerning repairs performed before the agreement was signed, and prohibiting AFX
from "offering any evidence ... relating to any action or inaction by Evergreen prior to [the agreement] for
any purpose whatsoever." At the hearing discussing the proposed stipulated judgment, the court stated it
"ma[d]e a record regarding the extent of the prior rulings to which counsel agree." That record, however, is
not before us.

3 We use the more modern terms "claim preclusion" instead of "res judicata" and "issue preclusion" instead of
"collateral estoppel." See Circle K Corp. v. Indus. Comm'n, 1 79 Ariz. 422,425, 880 P.2d 642, 645 (App.1993);
see a/so In re Gen. Adjudication of All Rights to Use Water In Gila River Sys. & Source, 212 Ariz. 64, ^ 14,
n. 8, 127 P.3d 882, 887, 888 n. 8 (2006).

4 Accordingly, we do not address the parties' argument whether the trial court "reserved" AFX's claims for a
second action. See, e.g., Heinig v. Hudman, 177 Ariz. 66, 71, 865 P.2d 110, 115 (App. 1993) ("[An] exception
[to claim preclusion] applies when a court expressly reserves the plaintiffs right to bring a second action.").
As AFX correctly notes, because there was no judgment on AFX's claims in the first lawsuit, there was no
need for the trial court to reserve any of AFX's claims for a future action.

5 Evergreen contended at oral argument that, because Rule 8(c), Ariz. R. Civ. P., 16 A.R.S., Pt. 1, does not
specifically include issue preclusion in its list of affirmative defenses, it could not have waived this defense
by its failure to raise it in its motion to dismiss. The list of affirmative defenses in Rule 8(c), however, also
includes "any other matter constituting an avoidance or affirmative defense," such as issue preclusion. See
Cas///as v. Ariz. Dep'tofEcon. See., 153 Ariz. 579, 581, 739 P.2d 800, 802 (App.1986).

6 AFX discussed issue preclusion in its response to Evergreen's motion to dismiss. In Evergreen's reply in
support of its motion, however, it did not address issue preclusion, asserting the final judgment in the first
action applied to "every issue raised by the record that could have been decided"; a rule that applies to claim
preclusion, not issue preclusion. See 4501 Northpoint LP v. Maricopa County, 212 Ariz. 98, ^ 26, 128 P.3d
215, 220 (2006) ("Issue preclusion, in contrast [to claim preclusion], applies only as to issues that have in
fact been litigated and were essential to a prior judgment.").

7 Accordingly, we need not address AFX's argument that the release clause is unenforceable as a matter of
public policy and void because Evergreen breached the settlement agreement.

8 In Potlatch Corp. v. Beloit Corp., 132 Idaho 712, 979 P.2d 114, 117-18 (1999), the Idaho Supreme Court
distinguished Long Island Lighting Co., stating it "provide[d] no support for [the plaintiff's] argument seeking
to allege bad faith in soliciting the contract as a basis for recovery of contract damages." But cf. Amer. Elec.
Power Co. v. Westinghouse Elec. Corp., 418 F.Supp. 435, 460 (S.D.N.Y.1976) ("The defendant cannot be
heard to rely on the provisions of a contract which was entered into as a result of fraudulent actions on
defendant's part.").

9 Evergreen asserts in its answering brief that "Bowles admitted below [during his deposition] that AFX itself
had no [evidence of Evergreen's bad faith]." Evergreen reads Bowles's testimony too broadly; he stated only
that he could not "specifically recall" any agreements AFX could not meet due to delays in the delivery of
the aircraft.

10 Evergreen also argues AFX must provide clear and convincing evidence of fraud or bad faith. Although a
fraud claim must be proven by clear and convincing evidence, Rhoads v. Harvey Publ'ns, Inc., 145 Ariz.
142, 146, 700 P.2d 840, 844 (App.1984), a bad faith claim need only be proved by a preponderance of the
evidence. See Wells Fargo Bank v. Ariz. Laborers, Teamsters & Cement Masons Local No. 395, 201 Ariz.
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474, n. 18, 38 P.3d 12, 31 n. 18 (2002) ("Proof of a breach of the implied covenant of good faith and fair
dealing requires a preponderance of the evidence.").

11 Evergreen did move to strike the purported declaration of Cliquet. Although the trial court apparently never
ruled on that motion, AFX does not rely on that document on appeal.

12 Evergreen does not argue on appeal, and did not argue below, that AFX's failure to make timely payments
was a material breach of the settlement agreement permitting Evergreen to cease work on the aircraft past
the time AFX made the payment due February 26. Cf. Allan v. Martin, 117 Ariz. 591 , 593, 574 P.2d 457, 459
(1978) ("When time for performance is material to a contract and one party fails to perform by the contract
deadline date, the other party may treat the contract as ended."); Zancanaro v. Cross, 85 Ariz.394,399,339
P.2d 746, 749 (1959) ("One of the remedies available at common law upon a material breach of contract is
the right to cease performance and recover the profits which would have been made had the entire contract
been performed."). Therefore, we do not address this issue.

13 Evergreen also asserts "AFX's warranty claims were barred as a matter of law." Evergreen made this
argument below in its motion for summary judgment and the trial court apparently denied the motion as to
that ground. Because we dismissed Evergreen's cross-appeal we do not address this issue. See Manic v.
Dawes, 213 Ariz. 252, K 5, 141 P.3d 732, 733 (App.2006).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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282 Md. 588
Court of Appeals of Maryland.

MARYLAND-NATIONAL CAPITAL PARK
AND PLANNING COMMISSION et al.

V.

WASHINGTON NATIONAL ARENA.

No.115.

I
May 23, 1978.

Synopsis
Maryland-National Capital Park and Planning Commission,
as lessor, brought suit against lessee for declaratory
judgment that lease precluded lessee from prosecuting
appeal from county supervisor of assessment's determination
that improvements on the demised premises were taxable.
Following remand by the Court of Special Appeals, 354 A.2d
459, the Circuit Court, Prince George's County, Samuel W. H.
Meloy, J., rendered declaratory judgment for the lessee. The
Court of Special Appeals, 377 A.2d 545, vacated, holding that
the circuit court should not have accepted jurisdiction, and
certiorari was granted. The Court of Appeals, Levine, J., held
that: (1) the availability of an administrative remedy through
the tax court and the property tax assessment appeal board
did not preclude the circuit court from issuing a declaratory
decree; (2) the chancellor did not abuse his discretion in
accepting and retaining jurisdiction over the action, but (3) the
noncontestability clause was not void as against public policy
and the chancellor erred in refusing to enter a declaratory
decree to that effect.

Judgment of Court of Special Appeals reversed; remanded
with instructions to reverse decree of circuit court and to
remand to that court with instructions.

West Headnotes (31)

[1] Declaratory Judgment r Statutory remedy

In suit to determine validity of clause in lease
whereby lessee voluntarily agreed to relinquish

in advance his statutory right to challenge
determination by supervisor of assessments that
demised premises was subject to real property
taxation, availability of administrative remedy
in tax court and property tax assessment appeal
board did not preclude circuit court from issuing
declaratory decree under Uniform Declaratory
Judgments Act. Code, Courts and Judicial
Proceedings, § 3-401 et seq.; Code 1957, art. 41,
§ 318(1); art. 81, §§ 229(f, h, k), 250, 255(b)(l),
256(a).

6 Cases that cite this headnote

[2] Declaratory Judgment •- Statutory remedy

Declaratory relief is barred wherever parties
have resort to special statutory procedures to
resolve their differences; thus, where specific
statutory remedy is available, it is mandatory for
court to dismiss suit for declaratory judgment
and remit plaintiff to alternative forum. Code,
Courts and Judicial Proceedings, §§ 3-402, 3-
409(b).

5 Cases that cite this headnote

[3] Declaratory Judgment . Statutory remedy

Prohibition against awarding declaratory relief
to parties who have alternative statutory or
administrative remedies is applicable only where
alternative means of redress was intended to be

exclusive; trial court is deprived of power to
render declaratory decree only in cases where
Legislature intended to prohibit exercise of
concurrent jurisdiction by courts. Code, Courts
and Judicial Proceedings, § 3-409(b, c).

6 Cases that cite this headnote

[4] Declaratory Judgment Statutory remedy

Overriding public interest in speedy and orderly
collection of revenues demands that there be

finality upon failure of aggrieved party to
exercise statutory right of appeal from allegedly
illegal or erroneous tax assessments and that
collateral attack by way of declaratory judgment
suit be prohibited. Code 1957, art. 41, § 318(1);
art. 81, §§ 229(f, h, k), 250, 255(b)(l), 256(a).
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2 Cases that cite this headnote

[5] Taxation r- Estoppel or waiver

Matter of eaforceability of lease provision
whereby lessee voluntarily agreed to relinquish
in advance his statutory right to challenge
detennination by supervisor of assessments that
demised premises was subject to real property
taxation was not problem arising under tax
statutes but was rather question of contract
constmction; validity of noncontestability
provision was only tangentially related to
substantive tax law question of taxability, and
tax tribunals would have had only incidental
or implied jurisdiction to determine validity of
clause insofar as it pertained to right of lessee to
maintain protest. Code 1957, art. 41, § 318(1);
art. 81, §§ 229(f, h, k), 250,255(b)(l), 256(a).

2 Cases that cite this headnote

[6] Administrative Law and
Procedure / Questions of law or fact in
general

That agency may be empowered to decide legal
question that is encompassed by its incidental
jurisdiction does not, absent contrary indication
from Legislature, necessarily deprive courts of
all authority to adjudicate point of law they could
otherwise decide.

[7] Administrative Law and
Procedure . Determination of Jurisdiction

Doctrine of primary jurisdiction is not concerned
with subject matter jurisdiction or competence
of court to adjudicate, but rather is predicated
upon policies of judicial restraint to determine
whether courts or agencies should, in interests
of judicial administration, first take jurisdiction
that both agency and court have; doctrine comes
into play when court and agency have concurrent
jurisdiction over same matter and there is no
statutory provision to coordinate work of court
with that of agency.

21 Cases that cite this headnote

[8]

[9]

[10]

[11]

Administrative Law and

Procedure ^- Exhaustion of Administrative
Remedies

Doctrine of exhaustion of administrative

remedies demands that party fully pursue
administrative procedures before obtaining
limited judicial review and contemplates
situation in which claim asserted is enforceable

initially by administrative action exclusively.

6 Cases that cite this headnote

Administrative Law and

Procedure .'- Nature and purpose

Doctrine of primary jurisdiction is relevant only
if claim is enforceable by original judicial
action, that is, where claim is initially cognizable
in courts but raises issues or relates to
subject matter falling within special expertise of
administrative agency.

21 Cases that cite this headnote

Declaratory Judgment .- Statutory remedy

Where jurisdiction to evaluate validity of
noncontestability clause in lease was shared
between chancellor and tax appeal tribunals,
and thus, claim was cognizable in circuit
court as original matter, principles of primary
jurisdiction, not exhaustion, determined whether
chancellor abused his discretion in awarding
declaratory relief, notwithstanding his power to
do so.

7 Cases that cite this headnote

Equity .- Retention of Jurisdiction Acquired

Chancellor did not abuse discretion in retaining
jurisdiction to adjudicate lessor's claim for
declaratory and injunctive relief seeking
enforcement of lease provision under which
lessee voluntarily agreed to relinquish in advance
his statutory right to challenge determination
by supervisor of assessments that demised
premises was subject to real property taxation,
notwithstanding that tax tribunals had incidental
or implied jurisdiction to determine validity of
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clause insofar as it pertained to right of lessee
to maintain protest before them. Code, Courts
and Judicial Proceedings, § 3^401 et seq.; Code
1957, art. 41, § 318(1); art. 81, §§ 229(f, h, k),
250,255(b)(l),256(a).

1 Cases that cite this headnote

[12] Contracts . Weight and sufficiency

Application of principles of public policy and
doctrines of constitutional law to measure

validity of contractual provision does not
require kind of special expertise and technical
knowledge normally implied in administrative
fact-finding and rule-making.

5 Cases that cite this headnote

[13] Contracts Public Policy in General

Public policy is that principle of law which holds
that no subject can lawfully do that which has
tendency to be injiu-ious to public, or against
public good.

13 Cases that cite this headnote

[14] Contracts .— Public Policy in General

It is function of court to balance public
and private interests in securing enforcement
of disputed promise against policies which
would be advanced were contractual term

held invalid; enforcement will be denied only
where factors that argue against implementing
particular provision clearly and unequivocally
outweigh law's traditional interest in protecting
expectations of parties, its abhorrence of any
unjust enrichment, and any public interest in
enforcement of contested term.

23 Cases that cite this headnote

[15] Contracts Public Policy in General

Factors weighing against enforcement of
contractual term for reasons of public policy
include: strength of that policy as manifested
by legislation and judicial decisions; likelihood
that refusal to enforce term will further that

policy; seriousness of any misconduct involved

282 Md. 588 (1978)

and extent to which it was deliberate; directness
of connection between that misconduct and
challenged term.

5 Cases that cite this headnote

[16] Taxation Estoppel or waiver

Nothing in statutes elaborating administa-ative
procedure for review of property tax assessments
can be interpreted to prohibit expressly or
impliedly voluntary waiver of right to appeal
taxability determinations; decision to appeal is
purely discretionary with taxpayer. Code 1957,
art. 81, §§ 67, 229, 255, 255(b)(l), 256.

1 Cases that cite this headnote

[17] Taxation r- Estoppel or waiver

If taxpayer may voluntarily relinquish his right
to appeal simply by allowing statutory time
period to expire, he may accomplish same
result by executing in advance agreement
waiving his right of review without running
afoul of legislative policies underlying statute
elaborating administrative procedures for review
of property tax assessments. Code 1957, art. 81,
§§ 67, 229, 255, 255(b)(l), 256.

[18] Administrative Law and

Procedure . Standard of review in general

Individuals cannot, by private compact,
abridge or enlarge power of court to
review administrative determination which it is

otherwise competent to adjudicate; that power
is derived exclusively from Constitution and
statutes of state.

[19] Contracts .- Ousting Jurisdiction or Limiting
Powers of Court

When presented with provision purporting to
limit prerogative of contracting parties to obtain
judicial review of controversies arising under
agreement, only question properly before court is
whether it should elect to exercise its jurisdiction
in manner other than to effectuate legitimate
expectation of parties; fact that waiver provision
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is valid in respect of public policy offomm does

not preclude court from refusing to enforce it, if it

finds, for example, that to do so would perpetrate
fraud upon party against whom enforcement is

sought.

5 Cases that cite this headnote

[20] Contracts .- Ousting Jurisdiction or Limiting
Powers of Court

Court refused to adopt common-law mle that
agreements providing for settlement of future
legal disputes by means other than through
conventional judicial proceedings obstmct
administration of justice and are unenforceable
at law or in equity; mle simply does not
comport with contemporary thinking about use
ofextrajudicial modes of dispute resolution.

1 Cases that cite this headnote

[21] Contracts .-- Ousting Jurisdiction or Lunidng
Powers of Court

Unless clearly prohibited by statute, contractual
limitations on judicial remedies will be
enforced, absent positive showing of i&aud,
misrepresentation, overreaching, or other
unconscionable conduct on part of parties
seeking enforcement.

5 Cases that cite this headnote

282 Md. 588 (1978)

[22] Landlord and Tenant Legality of Object

In absence of any evidence of overreaching,
fraud or misrepresentation on part of lessor,
noncontestability clause in lease, whereby lessee
voluntarily agreed to relinquish in advance his
statutory right to challenge determination by
supervisor of assessments that demised premises
were subject to real property taxation, was not
void as against public policy.

3 Cases that cite this headnote

[23] Constitutional Law ^ Waiver in general

Constitutional rights, including right to
procedural due process, may be relinquished

[24]

[25]

[26]

by agreement, provided any such waiver is
voluntarily, knowingly, and intelligently made.

2 Cases that cite this headnote

Constitutional Law

Collection

Assessment and

Taxation . Estoppel or waiver

Where there was no disparity of bargaimng

power, and where all participants in negotiations
toward assignment of lease were experienced
in business and financial affairs and were

presumed to have comprehended meaning of
noncontestability clause under which lessee
relinquished its statutory right to challenge
determination by supervisor of assessments that
demised premises were subject to real property
taxation, assignee, by accepting assigiiment of
lease, voluntarily, knowingly and intelligently
waived its right to appeal supervisor's decision
respecting taxability and suffered no deprivation
of its right to procedural due process.

Injunction r- Covenants as to Use of
Property

Generally, suit for injunctive relief will lie to
restrain breach of express negative covenant in
lease or contract.

Injunction /- Covenants as to Use of

Property

Since action to enforce negative covenant is in

substance suit for specific performance, grounds
for awarding injunctive relief in such cases
are usually, but not necessarily, same as those
governing granting of specific performance,
although mere fact that agreement is one which
cannot be specifically enforced by court of
equity does not preclude decree for injunction
restraining breach of contract.

1 Cases that cite this headnote

[27] Specific Performance
reasonableness

Fairness and
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While trial court has discretion to grant or
deny specific performance in any given case,
specific performance will usually be decreed, as
matter of course, where contract is in its nature

and circumstances unobjectionable, that is, fair,
reasonable and certain in all its terms.

3 Cases that cite this headnote

[28] Specific Performance Contracts relating
to real property

Fact that parties used misnomer "state assessor,"
a title which did not appear anywhere in revenue
statutes, in noncontestability clause under which

lessee voluntarily relinquished in advance

statutory right to challenge determination by

supervisor of assessments that demised premises
were subject to real property taxation, was

not sufficient to render provision unsuitable
for specific performance; in referring to "state
assessor," parties meant to designate that
functionary of State Department of Assessments
and Taxation who had sole responsibility for
initial assessment of real estate.

[29] Injunction . Sufficiency in general

Injunctive relief will not normally issue unless
complainant demonstrates that complainant
sustained substantial and irreparable injury as
result of wrongful conduct.

4 Cases that cite this headnote

[30] Injunction ^ Substantial nature of injury

Injunction .- Irreparable injury

Substantial or "irreparable injury," showing of
which is required to entitle one to injunctive
relief, need not be beyond all possibility of
compensation in damages, nor need it be very
great; "irreparable injury" is suffered whenever
monetary damages are difficult to ascertain or are
otherwise inadequate.

Where damages sustained by lessor as
consequence of lessee's breach of lease clause,
under which lessee voluntarily relinquished
in advance statutory right to challenge
detennination by supervisor of assessments that
demised premises were subject to real property
taxation, would not have been susceptible of
precise monetary valuation and where lessor

was substantially harmed by lessee's mere

institution of administrative proceedings to
challenge taxability determination, injunctive
relief enforcing noncontestability provision was
appropriate; fact that, under lease, lessee may
have been liable for additional rent in amount of

$325,000 was of no consequence since covenant
not to contest was entirely independent of

provision governing obligation to pay additional
rent and additional rent payments were never

intended to compensate injury caused by

challenge to taxability determination.

15 Cases that cite this headnote

[31] Injunction r- Landlord and tenant

Attorneys and Law Firms
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Opinion

LEVINE, Judge.

The central issue in this appeal is whether a lessee may,
consistent with the public policy of this state, voluntarily
agree to relinquish in advance his statutory right to challenge
a determination by the Supervisor of Assessments that the
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demised premises is subject to real property taxation. The

Circuit Court for Prince George's County stmck down such

a noncontestability covenant in a lease between appellant,
Maryland-National Capital Park and Planning Commission

(the Commission), and appellee, Washington National Arena

Limited Partnership (the Arena). On appeal the Court of
Special Appeals declined to reach the merits, holding instead
that the chancellor should have refused to assume jurisdiction
to award declaratory relief under the Uniform Declaratory
Judgments Act. Md.-Nat'l C.P. & P. Corn. v. Wash. Nat'l
Arena, 37 Md.App. 346, 360-61, 377 A.2d 545 (1977). We
granted certiorari to review the decisions of both courts, and
for reasons that follow we now reverse.

On August 11, 1971, an agreement was executed pursuant to
which the Commission leased to Potomac Sports, Ltd., the
Arena's predecessor in interest, a ta-act of land comprised of

some 50 acres located at Largo in Prince George's County.
The lease provided further for the constmction of a major
public athletic and recreational complex having a seating
capacity of approximately 18,000 persons.

Under paragraphs 6(a) and 6(b) of the agreement, the
lessee covenanted to pay as "additional rent" to state and
local tax collecting authorities all property taxes on real
estate improvements. Clause one of paragraph 6(c) conferred
upon the lessee the "unrestricted right" to contest through
administrative and judicial channels the amount of any
assessment or valuation and to pay under protest any billing
of such real property taxes or assessments. The right of the
lessee, however, to challenge a deteroiination of the taxability
of the improvements was abrogated by the second clause of
paragraph 6(c) around which the present dispute is centered
and which in its entirety, provided:
"Lessee further agrees that it will not contest or challenge any
determination by the State assessor *592 (sic) that the real
estate improvements are subject to real estate taxes; however,
in the event that said real estate improvements are determined
by the State assessor (sic) not to be subject to real estate
taxes, the Lessee agrees to pay to the Lessor an additional
annual rental over and above that provided in Paragraph 5 of
this Lease Agreement in the sum of $325,000.00." (emphasis
added).

(f

**1221 As consideration for the assignment by Potomac
Sports of all its "right, title, interest and estate" in and to
the Lease Agreement, the Arena, with the Commission's
approval, agreed on August 1, 1972, to assume "each and all
obligations ofPotomac as Lessee under the Lease," including

the restrictions imposed by the noncontestability clause just
quoted. Three weeks later the Commission and the Arena
executed an addendum to the original contract providing for
the lease of an additional 10-acre parcel for use as a parking
facility. Construction of the complex commenced on August
24,1972, and within the short span of 16 months the "Capital
Centre," as the facility has since come to be called, opened to
the public for the first time.

Early in January 1974 the Commission received notification
from the Supervisor of Assessments for Prince George's
County that the 60-acre tract on which the Capital Centre
had been erected was to be assessed for purposes of property
taxation at a value of $1,980,000. Soon thereafter a similar

notice followed, infonning the parties that a decision had been
made to assess the structural improvements at $11,650,000.

Contending that both the land and improvements were tax-

exempt under Maryland Code (1957, 1970 Repl. Vol., 1977
Cum.Supp.) Art. 66D, s 5-109(a) and Code (1957, 1975

Repl. Vol., 1977 Cum.Supp.) Art. 81, s 8(7)(e),' the Arena
filed formal protests with the Supervisor. These efforts
proved *593 fruitless, however, and in November 1974 the
assessments became final.

Disregarding the explicit prohibition of paragraph 6(c),
the Arena appealed the Supervisor's decision respecting
the taxability of the improvements to the Property Tax

Assessment Appeal Board for Prince George's County.
Within days of the scheduled hearing before the Appeal
Board, the Commission instituted this action for declaratory
and injunctive relief in the Circuit Court for Prince George's
County, seeking to block the Arena from pursuing its
administrative appeal in violation of the noncontestability
clause of the 1971 lease. An attempt was made by appellant
Prince George's County and the State of Maryland to
intervene in the Commission's suit; however, only the County
was given permission to do so.

The Arena interposed several defenses to the bill of
complaint, arguing (1) that the noncontestability term was
both void as against public policy and contrary to the due
process clauses of the Federal and State Constitutions; (2) that
specific performance of paragraph 6(c) was improper due to
ambiguities in the contract language; and (3) that injunctive
relief was inappropriate because the Commission had not
sustained irreparable harm as a consequence of the breach.

After hearing oral argument and reviewing legal memoranda,
the chancellor issued a decree on May 8, 1975, declaring the
contractual waiver of appellee's right to protest the taxability
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of the leasehold improvements null and void as repugnant to
public policy. No mling was made on the Arena's remaining

defenses.-' Holding that the circuit court had erred in denying
the State's earlier motion to intervene, the Court of **1222

Special Appeals in *594 Md.-Nat'l Cap. P. & P. v. Wash.
Nat'l Arena, 30 Md.App. 712, 354 A.2d 459 (1976), reversed
the order of the chancellor and remanded for a new hearing on
the Commission's complaint. With the State participating, a
second hearing was held and in a memorandum opinion dated
November 10, 1976, the chancellor reaffirmed his prior order
invalidating the noncontestability clause.

Subsequently, the Commission, joined by the two
governmental intervenors, noted an appeal to the Court of
Special Appeals, which, for reasons to be discussed below,
vacated the chancellor's order and dismissed the bill of

complaint. 37 Md.App. at 362, 354 A.2d 459. Only the
Commission and Prince George's County sought further
review in this Court.

I

[1] Raising the issue on its own initiative, and thus without
the benefit of any preseatation by the parties, the Court of

Special Appeals concluded that the chancellor abused his
discretion in accepting and retaining jurisdiction over the
Commission's action for declaratory and injunctive relief. In
the court's view, the availability of an administrative remedy
in the Maryland Tax Court and the Property Tax Assessment
Appeal Board precluded the circuit court from issuing a
declaratory decree under the Uniform Declaratory Judgments
Act, Code (1974), ss 3-401 et seq. of the Courts and Judicial
Proceedings Article. We disagree.

At the outset we observe that the "jurisdictional" objection
posed by the Court of Special Appeals actually envelopes
two closely-akin but nevertheless distinct questions. The first
of these relates to the power of the chancellor under the
Uniform Declaratory Judgments Act to award declaratory
relief where an alternative administrative remedy exists. If,
as we shall hold, the circuit court did have authority to issue
its declaratory decree, the issue then presented is whether, as
a matter of judicial policy, not power, the chancellor should
have refrained from exercising jurisdiction to constme the
disputed noncontestability provision and awaited the outcome
of the administrative appeal. See Gannon v. Perk, 46 Ohio
St.2d 301, 348 N.E.2d 342, 348(1976).

*595 |2| Notwithstanding the strong legislative policy
favoring the liberal use and interpretation of the Declaratory
Judgments Act to effectuate its broad remedial objectives, as
expressed in s 3-402 of the Courts and Judicial Proceedings
Article, see Millett v. Hoisting Engineers' Licensing Div.,
R.I., 377 A.2d 229, 233 (1977), declaratory relief is barred
wherever the parties have resort to a special stataitory
procedure to resolve their differences:
"If a statute provides a special form of remedy for a specific
type of case, that statutory remedy shall be followed in lieu
of a proceeding under this subtitle." s 3-409(b) of the Courts

and Judicial Proceedings Article.

Thus, with certain notable exceptions not relevant here, we
have repeatedly held that where a specific statutory remedy is
available, it is mandatory for the court to dismiss the suit for
declaratory judgment and remit the plaintiff to the alternative
fomm. Tanner v. McKeldin, 202 Md. 569, 577, 97 A.2d 449

(1953); accord, Soley v. St. Comm'n on Human Rel., 277 Md.
521, 526, 356 A.2d 254 (1976); Lawrence N. Brandt, Inc. v.

Mont. County, 39 Md.App. 147, 155, 383 A.2d 688 (1978).
**1223 |3] As our case law amply demonstrates, however,

the prohibition against awarding declaratory relief to parties
who have alternative statutory or administrative remedies
is applicable only where the alternative means of redress
was intended to be exclusive. DuBois v. City of College
Park, 280 Md. 525, 533, 375 A.2d 1098 (1977); see E.
Borchard, Declaratory Judgments 342 (2d ed. 1941). This
interpretation of s 3-409(b) is borne out by the language
of *596 s 3-409(c) of the Courts and Judicial Proceedings
Article, which specifically provides that:
"A party may obtain a declaratory judgment or decree
notwithstanding a concurrent common-law, equitable, or
extraordinary legal remedy, whether or not recognized or
regulated by statute." (emphasis added).

In light of the broad remedial objectives of the Declaratory
Judgments Act, s 3-409(b) will be invoked to deprive a
trial court of power to render a declaratory decree only
in those cases where the Legislature intended to prohibit
the exercise of concurrent jurisdiction by the courts. The
immediate question before us, then, is whether the Legislature
would have intended to endow the tax appeal tribunals with
authority, to the exclusion of courts of ordinary jurisdiction,
to determine the validity of the noncontestability clause of
paragraph 6(c) of the 1971 Lease Agreement. Considering
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the narrowly defined statutory function of the Maryland Tax
Court and local property tax appeal boards, we cannot say that
the Legislature would have intended to oust the chancellor of
his jurisdiction to hear the Commission's claim for declaratory
relief.

Each property tax assessment appeal board has authority to
hear all appeals in a given county concerning property tax
assessments. Code (1957, 1975 Repl. Vol., 1977 Cum.Supp.)
Art. 81, s 250. The subject matter jurisdiction of the local
property tax assessment appeal boards is set out in Art. 81,
s 255(b)(l), which provides that a taxpayer may demand a
hearing before the property tax assessment appeal board as
to the "assessment of any property . . . orasto the increase,
reduction or abatement of, or refusal to increase, reduce or
abate, any such assessment, or as to the classification thereof,
made by the initial assessing authority," which in this case was
the Supervisor of Assessments for Prince George's County.

The authority of the Maryland Tax Court is delineated in Art.
81, s 256(a). Enumerated persons aggrieved by a decision
of a property tax assessment appeal board or other final
assessing authority may petition the Tax Court for *597
further review regarding any "assessment or classification" or
"any increase, reduction, abatement, modification, change or
alteration" of any assessment or classification or the failure to
do any of the foregoing acts. Although not in and of itself a
grant of subject matter jurisdiction, see Mont. Co. Council v.
Supervisor, 275 Md. 339, 347-48, 340 A.2d 302 (1975), Art.
41, s 318(1) states that the Tax Court shall have jurisdiction
to hear appeals "with respect to the valuation, assessment,
or classification of property, or the levy of a tax, or with
respect to the application for an abatement or reduction of
any assessment, or tax, or exemption therefrom." Article 81,
s 229(f) provides that the Tax Court "shall have full power to
hear, try and determine or remand any matter before it." The
court is empowered to dispose of matters, over which it has
jurisdiction by reassessing, reclassifying or modifying any
valuation, assessment, classification, tax or final order from

which an appeal has been taken. Art. 81, s 229(h). Finally,
parties to proceedings before the Tax Court are peraiitted to
submit requests for rulings on points of law "similar to prayers
in nonjury cases in courts of law." So far as any such request
is material to its decision, the court must then grant, reject or
modifyit.Art.81,s229(k).

When read together, the foregoing statutory provisions
manifest a clear legislative ** 1224 intent to limit the
jurisdiction of the tax agencies primarily to the review
of decisions concerning the assessment, valuation and

classification of real and personal property for tax purposes.
Presumably, in enacting such an intricate and comprehensive
mechanism for the review of property tax determinations,
the General Assembly sought to afford the taxpaying
public a systematic and efficient method of fact-finding and
policy-fonnation in an area where many of the day-to-day
problems of administration either lie beyond the conventional
competence of the courts because of the technical complexity
of the subject matter or, because of their routine nature,
are not properly suited for resolution in fonnal adjudicatory
proceedings. See Sawejka v. Morgan, 56 Wis.2d 70, 201
N.W.2d 528, 533 (1972).
*598 |4| Thus, with rare exception, we have insisted that

taxpayers pursue their statutory remedies under Article 81
whenever they attempt to challenge a decision as to the
amount of an assessment, the valuation of property, or the
applicability of the tax statutes to a particular parcel of
land or to improvements thereon. See State Dep't of A. &
Tax. v. dark, 281 Md. 385, 404, 380 A.2d 28 (1977). The
overriding public interest in the speedy and orderly collection
of revenues demands that there be finality upon failure of
an aggrieved party to exercise the stahitory right of appeal
firom allegedly illegal or erroneous tax assessments and that
collateral attack by way of a declaratory judgment suit be
prohibited. Reiling v. Comptroller, 201 Md. 384, 388-89,
94 A.2d 261 (1953); Tawes, Comptroller v. Williams, 179
Md. 224, 228-29, 17 A.2d 137, 132 A.L.R. 1105 (1941); see
Palmer v. Perkins, 119 Colo. 533, 205 P.2d 785, 787 (1949).

Properly speaking, the matter of the enforceability of the
waiver provision of paragraph 6(c) was not a problem arising
under the tax statutes. It was, rather, purely and simply a
question of contract constmction. In resolving this dispute a
court would not need to make any factual determinations as
to the value of the real estate, nor would an inquiry into the
proper application or interpretation of the revenue laws be
necessary. See Verkouteren v. Sup'r of Assess., 38 Md.App.
216, 222, 380 A.2d 642 (1977). The claim presented by the
Commission's bill of complaint was only tangentially related
to the substantive tax law question of taxability, and thus did
not fall squarely within the exclusive jurisdiction of the tax
agencies.

[5| |6| On the other hand, the validity of the
noncontestability provision was relevant to the question of
the Arena's standing to institute an administrative appeal
in the first instance. To this extent, then, the tax tribunals
would have had incidental or implied power to determine the
validity of the clause insofar as it pertained to the right of
a party before them to maintain the protest. See R. Parker,
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Administrative Law 127 (1952); and see Cammarata v. Essex
County Park Comm'n, 26 N.J. 404,140A.2d397,401 (1958).
But the fact that an agency may be empowered to decide a
legal question that is *599 encompassed by its incidental
jurisdiction does not, absent a contrary indication from the
Legislature, necessarily deprive the courts of all authority
to adjudicate a point of law they could otherwise decide.
And certainly no one would doubt the power of the courts
of general jurisdiction in this state to construe, interpret and
enforce provisions of contracts, leases, and other written
instruments.

Support for the views expressed here may be found in
Cambridge v. Eastern Shore Pub. Serv. Co., 192 Md. 333,
64 A.2d 151 (1949). There a conflict arose between the City
of Cambridge and a local utility company as to whether a
statute empowering the municipality to construct and operate
its own electrical generating system superseded the utility's
preexisting exclusive franchise to sell and distribute electrical
power in Cambridge. The city commenced a declaratory
judgment action contesting the validity of the utility franchise.
The trial court sustained demurrers to the **1225 bill of

complaint without leave to amend. On appeal the utility urged
affinnance on the ground that the Legislature had specifically
designated the Public Service Commission as the proper
forum for settling disputes over utility franchises and had
thereby preempted the power of the circuit courts to award
relief under the Declaratory Judgments Act.

Concluding that the trial court did have jurisdiction to issue
a declaration as to the validity and scope of the competing
franchises, this Court acknowledged that the Public Service
Commission by reason of its statutory authority to issue
certificates permitting utility operation in various localities
throughout the state, possessed the incidental or implied
power to determine the nature and validity of existing
franchises. Nevertheless, we noted that the question of
franchise validity was one of law and therefore subject in
any event to full review by the courts. In view of the Public
Service Commission's inability to render a binding judgment
with regard to the franchise issue, we held that:
"(T)he existence of a right to complain to the Commission is
not such a statutory remedy as to preclude the determination
of the legal question in *600 a proceeding for declaratory
relief. The enforcement of such a right seems to fall in the
category of 'an equitable remedy, or an extraordinary legal
remedy . . . recognized or regulated by statute', rather than
'a special form of remedy for a specific type of case', within

the meaning of (s 3-409(b) of the Courts Article)." 192 Md.
at340-41,64A.2datl54.

The incidental power of the Public Service Commission to

decide the validity of utility franchises was therefore not so

exclusive as to prevent adjudication of this same question in
a suit for declaratory judgment.

In the present case the question of the validity of
the noncoatestability clause, like the franchise issue in

Cambridge, is essentially a judicial and not an administrative

matter, and therefore fully reviewable by courts of law.

Furthermore, deciding the legal question of contract
constmction in advance of the administrative question of
taxability may well have disposed of the whole issue,
and thus, by barring the Arena from mounting its appeal,
may have prevented the delay and expense incident to a
determination by the administrative tribunals. Cf. Pressman v.
State Tax Commission, 204 Md. 78, 83, 102 A.2d 821 (1954)
(administrative remedies may be by-passed where there is
clear necessity for a prior judicial decision).

In sum, then, our own examination of the property tax
appeal procedures of Article 81 and the limited subject matter
jurisdiction of the appeal tribunals convinces us that the
Legislature did not intend to confer upon these agencies
exclusive power to construe contractual provisions such as
the noncontestability clause of paragraph 6(c). Whatever
authority the Tax Court and property tax assessment appeal
boards possessed in regard to this purely legal question was
merely incidental to their power to review the assessment,
classification and valuation of real estate for tax purposes.
As such, it was shared concurrently with the courts of
ordinary jurisdiction. Since the alternative statutory remedy
available to the Commission was nonexclusive, we hold that

the chancellor had power under the Declaratory Judgments
*601 Act to issue a declaratory decree determining the

validity of paragraph 6(c).

It remains to be decided whether considerations of judicial
policy required the chancellor to refrain from exercising
his power to grant declaratory relief in deference to the
administi-ative tax appeal agencies which had incidental
jurisdiction over the matter of the enforceability of paragraph
6(c).
[7] In our opinion the present issue is governed by the

doctrine of primary jurisdiction, which is a judicially created
mle designed to coordinate the allocation of functions
between courts and administrative **1226 bodies. Nader v.

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Governmei-:i WOIKS. 9



Maryland-National Capital Park and Planning Commission v...

386A.2d 1216

Allegheny Airlines, Inc., 426 U.S. 290, 303, 96 S.Ct. 1978,
48 L.Ed.2d 643 (1976); United States v. Western Pac. R. Co.,
352 U.S. 59, 63, 77 S.Ct. 161, 1 L.Ed.2d 126 (1956); see
generally Botein, Primary Jurisdiction: The Need for Better

Court/Agency Interaction, 29 Rutg.L.Rev. 867 (1976).5 The
doctrine is not concerned with subject matter jurisdiction
or the competence of a court to adjudicate, but rather is
predicated upon policies of judicial restraint: "which portion
of the dispute-settling apparatus the courts or the agencies
should, in the interests of judicial administration, first take
the jurisdiction that both the agency and court have." Browne
v. Milwaukee Bd. of Sch. Directors, 69 Wis.2d 169, 230

N.W.2d 704, 707 (1975); 2 F. Cooper, State Administrative
Law 564-65 (1965); 3 K. Davis, Administrative Law Treatise
s 19.01, at 3 (1958). It comes into play when a court and
agency have concurrent jurisdiction over the same matter,
Mordhorst v. Egert, S.D, 223 N.W.2d 501, 504 (1974), and
there is no statutory provision to coordinate the work of the
court with that of the agency. Mercury Motor Express, Inc.
v. Brinke, 475 F.2d 1086, 1091-92 (5th Cir. 1973); accord,
Home Federal S. & L. Ass'n v. Insurance Dept. oflowa,428
F.Supp. 992, 996 (N.D.Iowa 1977).

*602 |8| Primary jurisdiction is thus not a principle that
governs judicial review of administrative action and in this
regard is distinguishable from the doctrine requiring the

exhaustion of administrative remedies." The latter doctrine

demands that a party fully pursue administrative procedures
before obtaining limited judicial review and contemplates a
situation in which the claim asserted is enforceable initially
by administrative action exclusively. Mazzola v. Southern
New England Telephone Co., 169 Conn.344,363 A.2d 170,
174 (1975). See also Eastern Shore Nat. Gas Co. v. Stauffer
Chemical Co., 298 A.2d 322, 325 (Del. 1972). As we stated in
Berwyn Heights v. Rogers, 228 Md. 271, 275, 179 A.2d 712,
714(1962):

"Where administrative remedies are not exclusive but merely
cumulative to or concurrent with a judicial remedy, the mle
that administrative remedies must be exhausted before resort

is had to the courts does not come into play."

19 ] [10] In contrast, primary jurisdiction is relevant only
if the claim is enforceable by original judicial action, that
is, where the claim is initially cognizable in the courts
but raises issues or relates to subject matter falling within
the special expertise of an administrative agency. United
States v. Western Pac. R. Co., supra, 352 U.S. at 63-64,
77 S.Ct. 161; Writers Guild of America, West., Inc. v. F.

282 Md. 588 (1978)

C. C., 423 F.Supp. 1064, 1089-90 (C.D.Cal. 1976); Jaffe,
Primary Jurisdiction Reconsidered. The Antitrust Laws,102
U.Pa.L.Rev. 577, 579 (1954). In the present case, as we have
previously concluded, jurisdiction to evaluate the validity of
the noncontestability clause in paragraph 6(c) was shared
between the chancellor and the tax appeal tribunals. As the
claim was therefore cognizable in the trial court as an original
matter, the principles of primary jurisdiction, not exhaustion,
determine whether the chancellor abused his discretion in

awarding declaratory relief, notwithstanding his power to do
so.

fll| Applying these principles to the case at hand, we
conclude *603 that the chancellor acted properly in
retaining jurisdiction to adjudicate the Commission's claim
for declaratory and injunctive relief. In the first place, the
interpretation and construction of a lease or other written
instrument **1227 is a preeminently judicial function,
one that is well within the conventional experience of the
judiciary. See Far East Conf. v. United States, 342 U.S. 570,
574, 72 S.Ct. 492, 96 L.Ed. 576 (1952); Gt. No. Ry. v.
Merchants Elev. Co, 259 U.S. 285,291-92, 42 S.Ct. 477, 66
L.Ed. 943 (1922).

|12] Secondly, application of principles of public policy
and doctrines of constitutional law to measure the validity
of a contractual provision like the one before us does not
require the kind of special expertise and technical knowledge
normally employed in administrative fact-finding and rule-
making. See Nader v. Allegheny Airlines, Inc., supra, 426
U.S. at 304, 96 S.Ct. 1978; MCI Communications Corp. v.
American Telephone & Tel. Co., 496 F.2d 214, 222 (3d Cir.
1974). For this reason it seems quite unlikely that a prior
determination by the Tax Court would have provided any
material assistance to the court in passing on a purely legal
question. See Ricci v. Chicago Mercantile Exchange, 409
U.S. 289,302,93 S.Ct. 573,34 L.Ed.2d 525 (1973); Fraternal
Order ofPo., Strawberry L. # 40 v. Entrekin, 294 Ala. 201,

314 So.2d 663, 671 (1975). On the contrary, this was a case

where a prior judicial decision would have been preferable. To

be sure, whether or not the Arena's leasehold improvements
are exempt from property taxation does involve questions of

tax policy. But this was not the issue before the chancellor,
nor is it the question before us here. The question before

us deals strictly with the standing of the Arena to mount

an administrative appeal and the effect of its voluntary

agreement to waive the right to seek further review. Whatever
connection this problem may have with the revenue laws, it
is at best remote.
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Thirdly, inasmuch as the Tax Court and property tax
assessment appeal boards perform a primarily adjudicatory
and hence non-regulatory function, the usual concern of
courts for protecting the uniformity and integrity of the
regulatory scheme is not pertinent here. See *604 Texas &
Pac. Ry. v. Abilene Cotton Oil Co, 204 U.S. 426, 440,27 S.Ct.
350, 51 L.Ed. 553 (1907). Even so, uniformity in interpreting
and applying the tax statutes is an admirable goal. As pointed
out above, however, the resolution of the merits of this appeal
involves no interpretation of the revenue laws. Hence the
uniformity rationale for deferring to the initial decision of the
agency must be rejected as well.

Because neither the property tax appeal board nor the Tax
Court manifestly could have rendered a binding judgment
in respect of the contract consb-uction claim, it would
have been pointless for the Commission to have sought
intervention in the Arena's administarative appeal. Similarly
it would have served no useful purpose for the chancellor
to have postponed consideration of the Commission's claim
in deference to the ongoing administrative proceeding. Here,
in theory at least, the benefits of a fair and expeditious
resolution of the dispute over the validity of paragraph 6(c)
by a court competent to render a final and binding judgment
clearly outweighed the rather miniscule advantages of seeking
preliminary administrative "assistance." See Miss. Power &
Light Co. v. United Gas Pipe Line, 532 F.2d 412,419 (5th Cir.
1976), cert. denied, 429 U.S. 1094, 97 S.Ct. 1109, 51 L.Ed.2d
541 (1977).

Accordingly, we do not agree with the Court of Special
Appeals that the circuit court abused its discretion in
reaching the merits of the Commission's complaint. Indeed,
the retention of jurisdiction to award declaratory relief
was the only sensible course for the chancellor to follow.
Consequently, we hold that the circuit court acted properly
in assuming and retaining jurisdiction to award declaratory
relief.

II

In striking down the noncontestability clause of paragraph
6(c), the chancellor expressed the view that a voluntary
agreement under which a taxpayer attempts to ** 1228
relinquish his statutory right to appeal from an adverse mling
of the Supervisor of Assessments is "inimical to our system
of justice," and hence, unenforceable as a matter of public
policy. For reasons which we shall shortly enumerate, we

*605 think that the chancellor's reliance upon public policy
principles to invalidate the disputed waiver provision was
mistaken.

From the dawn of the common law tradition in England,
courts have refused to implement those private contractual
undertakings which, when measured against the prevailing
mores and moods of society, contravene judicial perceptions
of so-called "public policy." See 1 E. Coke, Institutes of
the Laws of England: A Commentary upon Littleton * 19
(Thomas ed. 1827) ("nihil quod est inconveniens est licitum
"); Winfield, Public Policy in the English Common Law, 42

Harv.L.Rev. 76, 79 et seq. (1928).7 This Court stated early
on that considerations of pub lie policy are deemed paramount
to private rights and where conflict between the two exists,
private interests must yield to the public good. Wildey v.
Collier, 7 Md. 273, 278-79, 61 Am.Dec. 346 (1854).
[13| Nearly 150 years ago Lord Truro set forth what has

become the classical fonnulation of the public policy doctrine
that to which we adhere in Maryland:
"Public policy is that principle of the law which holds that
no subject can lawfully do that which has a tendency to be
injurious to the public, or against the public good, which may
be temied, as it sometimes has been, the policy of the law,
or public policy in relation to the administration of the law."
Egerton v. Earl Brownlow, 4 H.L.Cas. 1, 196 (1853).

Accord, Baltimore v. Md. Casualty Co., 171 Md. 667,
673, 190 A. 250, 111 A.L.R. 305 (1937); Md. Tmst Co.
v. Mechanics Bank, 102 Md. 608, 632, 63 A. 70 (1906);
Casualty Ins. Company's Case, 82 Md.535,574,34 A. 778,
38 L.R.A. 97 (1896). But beyond this relatively indeterminate
description of the doctrine, jurists to this day have been unable
to fashion a truly workable definition of public policy. Not
being restricted to the conventional sources of positive law
*606 (constitutions, statutes and judicial decisions), judges

are frequently called upon to discern the dictates of sound
social policy and human welfare based on nothing more
than their own personal experience and intellectual capacity.
See 6A A. Corbin, Contracts s 1375, at 10 and 18 (1962).
Inevitably, conceptions of public policy tend to ebb and flow
with the tides of public opinion, making it difficult for courts
to apply the principle with any degree of certainty. 1 W. Story,
A Treatise on the Law of Contracts s 675 (5th ed. 1874).
"(P)ublic policy . . . isbuta shifting and variable notion
appealed to only when no other argument is available,
and which, if relied upon today, may be utterly repudiated
tomorrow." Kenneweg v. Allegany County, 102 Md. 119,125,
62 A.249,251(1905).
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Fearing the dismptive effect that invocation of the highly

elusive public policy principle would likely exert on the
stability of commercial and contractual relations, Maryland

courts have been hesitant to strike down voluntary bargains on
public policy grounds, doing so only in those cases where the
challenged agreement is patently offensive to the public good,
that is, where "the common sense of the entire community
would . . . pronounce it" invalid. Estate of Woods, Week &
Co., 52 Md. 520, 536 (1879); Trupp v. Wolff, 24 Md.App.
588, 616,335 A.2d 171, cert. denied, 275 Md. 757 (1975); see
Aged Men's Home v. Pierce, 100 Md. 520, 526, 60 A.277,70
L.R.A. 485 (1905). This reluctance on the part of the judiciary
to nullify contractual arrangements **1229 on public policy
grounds also serves to protect the public interest in having
individuals exercise broad powers to structure their own
affairs by making legally enforceable promises, a concept
which lies at the heart of the freedom of contract principle.
Restatement (Second) of Contracts, Introductory Note to Ch.
14, at 46 (Tent. Draft No. 12, 1977); see Baltimore & Ohio
etc. Railway v. Voigt, 176 U.S. 498, 505-06,20 S.Ct. 385,44
L.Ed. 560 (1900); Miller v. Continental Ins. Co., 40 N.Y.2d
675, 389 N.Y.S.2d 565, 358 N.E.2d 258,261 (1976); Printing
& Numerical Reg. Co. v. Sampson, L.R., 19 Eq. 462, 465
(Ch. 1875).
*607 [14| [15] In the final analysis, it is the function of

a court to balance the public and private interests in securing
enforcement of the disputed promise against those policies
which would be advanced were the contractual temi held

invalid. Enforcement will be denied only where the factors
that argue against implementing the particular provision
clearly and unequivocally outweigh "the law's traditional
interest in protecting the expectations of the parties, its
abhorrence of any unjust enrichment, and any public interest
in the enforcement" of the contested tenn. Restatement

(Second) of Contracts s 320, Comment b (Tent. Draft No. 12,

1977).'8

[16J Armed with these fundamentals, we consider now

the Arena's public policy contentions in the present appeal.
It is first argued that enforcement of the noncontestability
clause would thwart the purpose of the General Assembly in
establishing the elaborate administrative procedures for the
review of property tax assessments contained in Article 81, ss
229 and 255-56. The Arena suggests that the legislative intent
was to safeguard taxpayers from arbitrary and capricious
administrative action by guaranteeing them a right of appeal.

Assuming appellee's appraisal of the legislative purpose is
accurate, we see no conflict between this policy and the
waiver provisions of paragraph 6(c). First of all, there is
nothing in Article 81 which can be interpreted to prohibit
expressly or impliedly a voluntary waiver of the right to
appeal taxability determinations. See Spruell v. Blythe, 215
Md. 117, 137 A.2d 183 (1957) (statutory rights under Land
Installment Sales Act could not be waived by purchaser where
Act explicitly provided that failiire to abide by its temis
rendered contract voidable at option of purchaser); see also
*608 Brooklyn Bank v. O'Neil, 324 U.S. 697, 704, 65 S.Ct.

895, 89L.Bd. 1296 (1945).

[17] To the contrary, the decision to appeal under Article 81
is purely discretionary with the taxpayer. See, e. g., Article 81,
s 255(b)(l) ("any taxpayer . .. may demand a further hearing
before the property tax assessment appeal board . . . .")
(emphasis added). Furthermore, a determination by the
Supervisor of Assessments will become final and binding if
the taxpayer merely acquiesces in the administrative decision
and fails to assert his right of review within the stipulated
time for appeal. Unless the tax appeal bodies grant him
discretionary review under Article 81, s 67, the taxpayer
who neglects to file a timely notice of appeal forfeits all
right to administrative and judicial review, except in rare
instances. See State Dep't of A. & Tax. v. dark, supra, 281
Md. at 404-405, 380 A.2d 28. It follows, therefore, that if
a taxpayer may voluntarily relinquish his right to appeal
simply by allowing the statutory time period to expire, he
may accomplish the same result by executing in advance
an agreement waiving his right of ** 1230 review without
mnning afoul of the legislative policies underlying Article 81,
s 255 and related sections.

[18] 119] The Arena next argues that to implement
paragraph 6(c) would be to "seriously challenge the
jurisdiction of the courts in Maryland" by effectively
insulating administrative determinations from judicial review.
Preliminarily, we posit the self-evident proposition that
individuals cannot by private compact abridge or enlarge the
power of a court to review an administrative determination
which it is otherwise competent to adjudicate. See General
Dynamics Coip. v. United States, 558 F.2d 985, 990
(Ct.Cl.1977); Smith, Valentine & Smith, Inc. v. Superior Ct.
ofL.A. Cty, 17 Cal.3d 491, 131 Cal.Rptr. 374, 551 P.2d
1206, 1208-09 (1976); and see In re Glen Rock,25 N.J. 241,

135 A.2d 506, 511 (1957). That power is derived exclusively
from the Constitution and statutes of this state. Thus, when
presented with a provision like paragraph 6(c), purporting
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to limit the prerogative of the contracting parties to obtain
judicial review of controversies arising under the agreement,
the only question properly before the court is whether it
should elect to exercise its *609 jurisdiction in a manner
other than to effectuate the legitimate expectations of the
parties. The Bremen v. Zapata Off-Shore Co., 407 U.S. 1,
12,92 S.Ct.1907, 32 L.Ed.2d 513 (1972). Consequently, the
fact that a waiver provision is valid in respect of the public
policy of the fomm does not preclude a court from refusing
to enforce it, if it finds, for example, that to do so would
perpetrate a fraud upon the party against whom enforcement
is sought.

282 Md. 588 (1978)

Appellee would argue, however, that public policy forbids a
court from ever giving effect to an agreement which purports
to deprive a party of his right to appeal from an adverse
administrative determination. That is to say, contracts, such
as paragraph 6(c) in the present case, waiving the right to seek
judicial review, are ipso facto void on their face and may not
be enforced by a court even as a matter of discretion.
[20] At common law, agreements providing for the

settlement of future legal disputes by means other than
through conventional judicial proceedings were considered
bargains obstmcting the administration of justice and were
consequently deemed unenforceable at law or in equity. E. g.,
Insurance Company v. Morse, 87 U.S. (20 Wall.) 445, 451,
22 L.Ed. 365 (1874); Stephenson v. Piscataqua F. & M. Ins.
Co, 54 Me. 55, 70 (1866); Scott v. Avery, 5 H.L.Cas. 811,
853 (1856); Kill v. Hollister, 1 Wils. 129 (1746). This doctrine
was later invoked to nullify provisions in contracts purporting
to cut off, in advance of any actual controversy, the right of a
party to prosecute an appeal from the decision of a trial court.
E. g., Jefferson Fire Ins. Co. v. Bierce & Sage, 183 F. 588,590
(E.D.Mich.1910); Myers v. Jenkins, 63 Ohio St. 101, 57N.E.
1089, 1093 (1900). Appellee would have us adopt and apply
such a mle in the instant case. We decline, however, to do so.

Whatever may have been the basis for the doctrine at common
law, the rule simply does not comport with contemporary
thinking about the use of extrajudicial modes of dispute

resolution." The dramatic increase in the volume *610 of

litigation in the past 25 years and the resultant congestion
of court dockets have generated a demand for alternative
procedures to expedite the settlement of legal controversies.
Accordingly, **1231 courts in recent years have grown
more tolerant of innovative contractual devices designed to
terminate disputes quickly and equitably without the need for
protracted formal litigation. See, e. g.. Borough ofAmbridge

Water Authority v. Columbia, 458 Pa. 546,328 A.2d 498, 500
(1974) (enforcement of agreements to submit fuhu-e disputes
to tribunals other than courts no longer against public policy);
W. J. Seufert Land Co. v. Greenfield, 262 Or. 83, 496 P.2d
197, 200-201 (1972) (agreement waiving all defenses in suit
against guarantor does not violate public policy).
[21] Of particular interest is United States v. Moonnan, 338

U.S. 457,70 S.Ct. 288, 94L.Bd. 256 (1950), which involved a
public policy challenge to a conta-act clause similar in effect to
the noncontestability provision at issue in the present appeal.
The contractor in Moorman sought to avoid compliance with
a term in a standard form government agreement making the
decision of the Secretary of War final and binding as to all
disputes arising under the contract. Rejecting the contractor's
contention that such a provision, if implemented, would
wrongfully strip him of the right to have his controversy
resolved by a court of competent jurisdiction, the Supreme
Court, speaking through Mr. Justice Black, declared:
"It is true that the intention of parties to submit their
contractual disputes to final determination outside the courts
should be made manifest by plain language. . . . (citation
omitted). But this does not mean that hostility to such
provisions can justify blindness to the plain intent of parties to
adopt this method for settlement of their disputes.... If parties
competent to decide for themselves are to be *611 deprived
of the privilege of making such anticipatory provisions for
settlement of disputes, this deprivation should come from the
legislative branch of government." Id. at 462, 70 S.Ct. at 291.

The thrust of these and other modem decisions is that

unless clearly prohibited by statute, contractual limitations
on judicial remedies will be enforced, absent a positive
showing of fraud, misrepresentation, overreaching, or other
unconscionable conduct on the part of the party seeking
enforcement. See Wilson Trading Corporation v. David
Ferguson, Ltd., 23 N.Y.2d 398, 297 N.Y.S.2d 108, 111-112,
244 N.E.2d 685, 687 (1968).

In his second memorandum opinion, the chancellor suggested
that to uphold the challenged noncontestability clause would
be to permit the state to impose an "illegal tax" upon the
leasehold improvements, since were it not for the waiver
provision, the Arena would have been able to prosecute an
appeal to the tax appeal tribunals, where, in the chancellor's
view at least, it would have succeeded in establishing tax-
exempt status under Articles 81, s 8(7)(e) and 66D, s 5-109.
Once again we find ourselves unable to agree.
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At the time the Lease Agreement was originally executed in

1971, as well as at the time of its assignment to appellee in
1972, a genuine doubt existed regarding the taxability of the

not-as-yet constructed improvements. In fact, to this day the

question of the Arena's tax-exempt status has yet to be settled
conclusively by the courts of this state. Anticipating that a

formal resolution of this issue might prove to be both costly
and time-consuming, and recognizing that neither party could

unilaterally provide a solution, the parties agreed that it was
in their mutual interest to avoid lengthy appellate review of
the thorny legal question by designating the Supervisor of
Assessments as the final arbiter of the taxability issue.

The parties to the Lease Agreement and their assigns did
not, as the chancellor opined, agree to impose an illegal tax.

They merely covenanted to prevent litigation of the taxability
*612 question beyond the determination of the Supervisor.

Even were we to assume for the sake of argument that
the Supervisor was wrong in concluding that the leasehold
improvements **1232 were subject to taxation, this would
not be sufficient to render the contract illegal. If, as a result of

the Supervisor's decision, the tax laws were misapplied, it was
through no fault of the parties, who agreed to assume the risk
of such error by incorporating the noncontestability clause
into the lease accord. Just how an error of law committed by

a third party referee can impugn the legality of the bargain

appointing the third party arbiter in the first instance is
difficult to understand.

[22] Having examined each of appellee's public policy
contentions in some detail, it remains for us only to balance

these policy considerations against those weighing in favor

of enforcing the pertinent provisions of paragraph 6(c). As
our discussion has indicated, the arguments advanced by

the Arena in opposition to the noncontestability clause are
hardly compelling. Absent any evidence of overreaching,

fraud or misrepresentation on the part of the Commission, we
cannot say that the policies identified by appellee clearly and
unequivocally outweigh the reasons for giving effect to the

plain and unambiguous intention of the parties manifested by
the language of paragraph 6(c).

We are not confronted here with a situation in which one

party seeks enforcement of a contractual provision exacted

from the other as a result of the former's superior bargaining
power. In such cases a court might well elect to refiise
implementation. See Sti-ong, The Enforceability of Illegal
Contracts, 11 Hastings L.J. 347, 348 (1961).

The case at hand, however, presents an entirely different

set of circumstances. For one thing, neither party enjoyed
any appreciable bargaining advantage over the other. The

close cooperation of both the Commission and the Arena was

indispensable to the success of the proposed sports complex.
The Commission, for its part, provided a highly desirable

site for the facility, while the Arena contributed the capital
and business acumen necessary to transform the ambitious

plan into a viable reality. Furthermore, the Arena was

controlled *613 by persons with considerable knowledge
and experience in business and finance. Consequently it was

no unwitting participant in the transaction. Represented by
counsel at every stage of the negotiations, the Arena fully

understood the import of the noncontestability clause and the
nature of the rights it relinquished thereby, as well as the
risks inherent in such a waiver. Under these circumstances it

would be unthinkable to release appellee from its voluntarily
assumed obligation on public policy grounds.

Like Lord Campbell in the landmark case of Scott v. Avery,
5 H.L.Cas. 811, 853 (1856), we "can see not the slightest

ill consequences that can flow from such an agreement"; on
the contrary, we "see great advantages that may arise from

it." The sound policy, in our view, is to encourage parties
of relatively equal bargaining strength to devise nonjudicial

procedures for the resolution of anticipated controversies
arising under commercial contracts. Accordingly, we hold

that the noncontestability clause of paragraph 6(c) was not

void as against public policy. The chancellor therefore erred
in refusing to enter a declaratory decree to that effect.

Ill

What we have already said is largely dispositive of appellee's

constitutional challenge to the waiver provision of paragraph

6(c).lu In a word, the Arena contends that it would be a
violation of its right to due process of law under the Federal
and State **1233 Constitutions for a court to issue an

order enforcing the prohibition against seeking administrative
and judicial review of the taxability determination of the
Supervisor.

[23J The short answer to this argument is that constitutional

rights, including the right to procedural due process, may
be relinquished by agreement, provided any such waiver is
"voluntary, knowingly, and intelligently made." *614 D. H.
Ovemieyer Co. v. Frick Co, 405 U.S. 174, 185, 92 S.Ct.

775, 31 L.Ed.2d 124 (1972). In a sequel to its decision in

Overmeyer, the Supreme Court elaborated on the factors
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which led it to sustain the validity of the broad waiver terms

of the confessed judgment note at issue in that case:

"The contract in Ovenneyer was negotiated between two

corporations; the waiver provision was specifically bargained
for and drafted by their lawyers in the process of these
negotiations. As the Court noted, it was 'not a case of unequal
bargaining power or overreaching. The Overmeyer-Frick
agreement, from the start, was not a contract of adhesion.'. ..
Both parties 'were aware of the significance' of the waiver
provision." Fuentes v. Shevin, 407 U.S.67,95,92 S.Ct. 1983,
2001, 32 L.Ed.2d 556 (1972). But see Isbell v. County of
Sonoma, Cal, 145 Cal.Rptr. 368, 577 P.2d 188 (1978).

[24] In the present case, there was manifestly no disparity
of bargaining power. The waiver clause, like the remainder
of the lease, was specifically negotiated by the parties with
assistance of counsel. All participants in the negotiations
were experienced in business and financial affairs and are
presumed to have comprehended the meaning of the waiver
term. We hold therefore that the Arena voluntarily, knowingly
and intelligently waived its right to a further hearing on the
taxability question by accepting assignment of the 1971 Lease
Agreement and thereby suffered no deprivation of its right to
procedural due process.

p/

The Arena contends finally that even if the challenged portion
of paragraph 6(c) be deemed valid, the Commission should
nevertheless have been denied injunctive relief. In particular
it is claimed that the Commission has neither yet nor ever will
suffer any irrevocable or irreparable harm as a consequence
of the Arena's breach of the lease covenant, and therefore is
not entitled to enjoin the administrative appeal.
*615 (25] |26) Generally speaking, a suit for injunctive

relief will lie to restrain the breach of an express negative
covenant in a lease or contract. School Committee of Boston

v. Reilly, 362 Mass. 334, 285 N.E.2d 795, 798 (1972); see
Foster-Porter Ent'prises v. De Mare, 198 Md. 20, 37, 81
A.2d 325 (1951); cf. Fitzpatrick v. Michael, 177 Md. 248,
258, 9 A.2d 639 (1939) (stating Maryland rule regarding
the enforceability of implied negative covenants by way of
injunction). An action to enforce a negative covenant is in
substance a suit for specific performance. Heam v. Ruark, 148
Md.354, 357,129 A. 366 (1925). Consequently the grounds
for awarding injunctive relief in such cases are usually but
not necessarily the same as those governing the granting of

, 282 Md. 588 (1978)

specific performance, Dr. Allison, Dentist, Inc. v. Allison, 360
111. 638,196 N.E. 799, 800 (1935), although the mere fact that
an agreement is one which cannot be specifically enforced by
a court of equity does not preclude a decree for an injunction
restraining breach of the contract. McKeever v. Realty Corp.
183 Md. 216, 223, 37 A.2d 305 (1944); see 5A A. Corbin,
Contracts s 1212(1964).

•;

|27| |28| [29] |30| While the trial court has discretion
to grant or deny specific performance in any given case,
specific performance will usually be decreed, as a matter of
course, where the contract is in its nature and circumstances

unobjectionable, that is, fair, **1234 reasonable and certain

in all its tenns.' ' Hupp v. George R. Rembold Bldg. Co.,
279 Md. 597, 600-601, 369 A.2d 1048 (1977). Gross v. J &
L Camping & Sports, 270 Md. 539, 543-44, 312 A.2d 270
(1973). On the other hand, injunctive relief will not normally
issue unless the complainant demonstrates that he sustained
substantial and irreparable injury as a result of the wrongful
conduct. Salisbury v. Camden Sewer Co., 135 Md. 563, 572,

109 A. 333 (1920). Such injury, however, need *616 not

be beyond all possibility of compensation in damages, nor
need it be very great. Hart v. Wagner, 184 Md. 40, 47-48,
40 A.2d 47 (1944); Smith v. Shiebeck, 180 Md. 412, 422,

24 A.2d 795 (1942). Thus, it has been held that irreparable
injury is suffered whenever monetary damages are difficult
to ascertain or are otherwise inadequate. Glasco v. Hills,
558 F.2d 179, 181 (3d Cir. 1977); Danielson v. Local 275,
Laborers Union, 479 F.2d 1033, 1037 (2d Cir. 1973).

[31] We think the ends of justice would have been best

served in this case by the issuance of the requested injunction.

The damages sustained by the commission as a consequence

of the breach would not have been susceptible of precise
monetary valuation. The fact that the Arena may have been
liable for additional rent in the amount of $325,000 is of

no consequence, since the express covenant not to contest
was entirely independent of the provisions governing the
obligation to pay additional rent. Furthermore, this was not
a suit to recover the stipulated rent; it was a suit to prevent
appellee from ever prosecuting an appeal in violation of the
noncontestability clause. The Commission was substantially
harmed by the mere institution of administrative proceedings
to challenge the taxability determination of the Supervisor an
injury the additional rent payments were never intended to
compensate.
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Since, as we now hold, the chancellor erred in failing to grant
the Commission's request for injunctive relief, this case must
be reversed and remanded with instmctions to enter a decree

conformable to this opinion.

JUDGMENT OF THE COURT OF SPECIAL APPEALS

REVERSED; REMANDED TO THAT COURT WITH
INSTRUCTIONS TO REVERSE THE DECREE OF

THE CIRCUIT COURT FOR PRINCE GEORGE'S

COUNTY AND TO REMAND TO THAT COURT

WITH INSTRUCTIONS TO ENTER A DECREE

IN CONFORMITY WITH THE VIEWS EXPRESSED

HEREIN; COSTS TO BE PAID BY APPELLEE.

All Citations

282 Md. 588, 386 A.2d 1216

Footnotes

1 Maryland Code (1957, 1970 Repl. Vol., 1977 Cum.Supp.), Art. 66D, s 5-109(a) provides in pertinent part:

"(a) All land or other property acquired by the (Maryland-National Capital Park and Planning) Commission for
the purposes specified hereinabove, or any of them, shall be exempt from State, county, and municipal taxes."

2 All parties in the present matter concur that the 1971 lease did not restrict the right of the Arena to challenge
the taxability of the land on which the complex was erected. The prohibition applied only to the question
whether the improvements were subject to the property tax.

3 In the meantime, we were informed at oral argument, the Property Tax Assessment Appeal Board, reversing
the decision of the Supervisor of Assessments, held the Capital Centre improvements to be tax-exempt. This
decision was later affirmed by the Maryland Tax Court which declined to rule on whether the Arena was
barred by the 1971 Lease Agreement from maintaining an administrative appeal on the taxability issue.

4 Other than Pennsylvania, Maryland is the only jurisdiction in the United States having an express statutory
provision which restricts the applicability of the Uniform Declaratory Judgments Act in cases where the
legislature has created an alternative statutory remedy. Elsewhere, however, this principle has been
recognized by judicial decision. E. g., Katzenbach v. McClung, 379 U.S. 294,296,85 S.Ct.377, 13 L.Ed.2d
290 (1964). For a discussion of the history of the Maryland Declaratory Judgments Act and s 3-409(b) in
particular, see Ryan v. Herbert, 186 Md. 453,460,47A.2d 360 (1946); Note, 8 Md.L.Rev. 237, 239-40 (1944);
and see State Dep't of A. & Tax. v. dark, 281 Md. 385, 391, 380 A.2d 28 (1977).

5 Although we have not referred to the doctrine by name in prior decisions, the primary jurisdiction principle
has been invoked on at least one occasion in the past. E. g., Miller Brothers Company v. State, 201 Md. 535,
540, 95 A.2d 286 (1953), rev'd on other grounds, 347 U.S. 340, 74 S.Ct. 535, 98 L.Ed. 744 (1954).

6 For an explanation of the policies underlying the exhaustion rule, see Soley v. St. Comm'n on Human Rel.,
277 Md. 521, 526-27, 356 A.2d 254 (1976).

7 For a more detailed discussion of the public policy doctrine, see Gellhorn, Contracts and Public Policy, 35
Colum.L.Rev. 679 (1935); Shand, Unblinkering the Unruly Horse: Public Policy in the Law of Contract, 30
Camb.L.J. 144 (1972); Strong, The Enforceability of Illegal Contracts, 11 Hastings L.J. 347 (1961); Symmons,
The Function and Effect of Public Policy in Contemporary Common Law, 51 Austl.L.J. 185 (1977).

8 Factors weighing against enforcement of a contractual term for reasons of public policy include:

a) the strength of that policy as manifested by legislation and judicial decisions;
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b) the likelihood that a refusal to enforce the term will further that policy;

c) the seriousness of any misconduct involved and the extent to which it was deliberate;

d) the directness of the connection between that misconduct and the challenged term.

Restatement (Second) of Contracts s 320(3) (Tent. Draft No. 12, 1977).

9 Although it is difficult to be certain, the traditional bias against contractually established nonjudicial alternatives
to litigation may have been due to a desire on the part of the courts to preserve their historic function as the
exclusive tribunals for settlement of common law disputes. See The Bremen v. Zapata Off-Shore Co., 407
U.S. 1, 12, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972). In addition, prior to the advent of modern constitutional
safeguards and the contemporary rules of unconscionability, the common law doctrine may have been used
to protect unwary and unsophisticated debtors against the total deprivation of judicial recourse in commercial
controversies. See, e. g., First Nat. Bank v. White, 220 Mo.717,120 S.W. 36, 41-42 (1909).

10 As we noted previously, the chancellor disposed of the Commission's suit for declaratory and injunctive relief
solely on public policy grounds, and therefore did not have occasion to reach the constitutional and other
remaining defenses asserted by the Arena. To avoid the expense and delay of another appeal to this Court,
we shall decide these additional claims even though they were not adjudicated by the circuit court. Maryland
Rule 885; Mont. Co. v. Md. Soft Drink Ass'n, 281 Md. 116, 122-23, 377A.2d 486 (1977).

11 Appellee claims that the noncontestability clause is ambiguous and uncertain due to the use of the phrase
"State assessor," a title which does not appear anywhere in the revenue statutes. This obvious misnomer is
not sufficient in our view to render the provision unsuitable for specific performance. We think it clear that
in referring to the "State assessor," the parties meant to designate that functionary of the State Department
of Assessments and Taxation who had sole responsibility for the initial assessment of real estate i. e. the
Supervisor of Assessments. See Montgomery Co. v. lan Corp., Md., 385 A.2d 80 (1978).
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KeyCite Yellow Flag - Negative Treatment
Declined to Follow by Marilyn Warren v. Paragon Technologies Group,
Coast Federal Mortgage Corporation, Mo.App. E.D., December 24,
1996

335 Md. 525
Court of Appeals of Maryland.

Elizabeth L. WOLF

V.

Han-y M. FORD. Jr. et al.

No.104,Sept. Term,1993.
I

July 18,1994.

Synopsis

Investor brought action against stockbroker and investment
firm for losses she sustained in stock market investments.

The Circuit Court, Baltimore County, Thomas J. Bollinger,
J., granted defendants' motion for judgment after close of
investor's case. Investor appealed and the Coiirt of Appeals
issued writ of certiorari prior to consideration by Court
of Special Appeals. The Court of Appeals, Karwacki, J.,
held that: (1) ultimate detemiination of what constitutes
public interest in deciding whether to allow exculpatory
clause in contract must be made considering totality of
circumstances of any given case against backdrop of current
societal expectations, and (2) exculpatory clause in contract,
exonerating broker and firm from any liability for losses
sustained in trading in securities except such losses that
resulted from gross negligence or willful misconduct on part
of broker or firm, was valid and enforceable.

Affirmed.

Chasanow and Bell, JJ., concun-ed in result only.

Procedural Posture(s): On Appeal.

West Headnotes (8)

[1] Contracts ^- Exemption from Liability

In absence of legislation to contrary, exculpatory
clauses are generally valid, and public policy of
freedom of contract is best served by enforcing
provisions of clause.

21 Cases that cite this headnote

[2] Contracts .- Exemption from Liability

Public interest will not permit party to excuse
its liability for intentional harms or for reckless,
wanton, or gross negligence through exculpatory
clauses.

20 Cases that cite this headnote

[3] Contracts . Exemption from Liability

Public interest will not permit exculpatory
clauses in contract when contract is product of
grossly unequal bargaining power.

16 Cases that cite this headnote

[4] Contracts . Exemption from Liability

Public policy will not permit exculpatory
agreements in transactions affecting public
interest, such as contracts involving perfomiance
of public service obligations, e.g. public
utilities, common carriers, innkeepers, and
public warehouseman.

13 Cases that cite this headnote

[5] Contracts . Exemption from Liability

Ultimate determination of what constitutes

public interest in deciding whether to allow
exculpatory clause in contract must be made
considering totality of circumstances of any
given case against backdrop of current societal
expectations.

14 Cases that cite this headnote

[6] Contracts . Exemption from Liability

Exculpatory clause in contract between investor,
stockbroker and investment finn, exonerating
broker and firm from any liability for losses
sustained in trading in securities except for such
losses that resulted from gross negligence or
willful misconduct on part of broker or firm,
was valid and enforceable; exculpatory clause
did not attempt to excuse liability for intentional
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harm, broker and firm did not have disparate
bargaining advantage in negotiation of contract,
and relationship between broker and investor
was not one that so affected public interest that
exculpatory clause would be void.

17 Cases that cite this headnote

[7] Contracts .- Exemption from Liability

There was not such a disparate bargaining
advantage for stockbroker and investment firm
in negotiations with investor that exculpatory
clause in contract, precluding liability against
broker and firm for negligence in securities
trading, would be void as against public policy,
despite fact investor was 18 years old and
unsophisticated investor, where investor had
attained legal majority, investor was not solicited
by firm or broker, investor was under no
compulsion to invest her money in stock market,
and investor retained right to make investment
decisions, to withdraw funds, and to terminate

broker's discretionary authority.

1 Cases that cite this headnote

[8] Contracts . Exemption from Liability

Relationship between stockbroker and investor
was not one that so affected public interest
that exculpatory clause in contract exempting
stockbroker from liability for negligence would
be void; investors who choose freely to invest
their money in stock market understand that
there is risk involved, parties are entitled to
determine that one party will bear burden of other
party's negligence, especially where stockbroker
has discretion in investing, and due to volatile
nature of financial markets, what may appear to
be negligence in purchasing securities one year
may turn out to be stroke of genius in following
years.

5 Cases that cite this headnote

Attorneys and Law Firms

*527 **523 Frank E. Track (Charles B. Zuravin, Charles
B. Zuravin, PA., all on brief), Columbia, for appellant.

Andrew J. Bowden (Legg Mason Wood Walker, Inc., all on
brief), Stuart R. Berger (Weinberg and Green, all on brief),
Baltimore, for appellee.

Argued before MURPHY, C.J., and ELDRIDGE,
RODOWSKY, CHASANOW, KARWACKI, BELL and
RAICER, JJ.

Opinion

KARWACKI, Judge.

In this case we focus upon the enforceability of an exculpatory
clause in an agreement between an investor and a securities
investment firm. The clause at issue provides that the
investment firm will not be liable for **524 losses to the

investor resulting from the firm's negligence, but only for
those losses resulting from its gross negligence or wilful
misconduct. Under the circumstances of the instant case,
we shall enforce the *S28 exculpatory clause. Viewing the
evidence and all inferences therefrom in a light most favorable
to Elizabeth Wolf, the appellant, the following facts were
established at trial.

In April, 1986, the eighteen-year-old appellant received
$145,700 in settlement of a lawsuit she had filed to recover
damages for injuries arising out of a 1983 automobile
accident. On April 2, 1986, Wolf and her mother visited
the home of the appellee, Harry M. Ford, who at the time
was employed as a stockbroker at the investment firm of the
appellee, Legg Mason Wood Walker, Inc. ("Legg Mason").
The purpose of the meeting was to discuss Wolfs options for
investing the money she had received from the settlement.
At the meeting. Wolf told Ford that her goals were to get a
college education and to preserve the bulk of her money. She
testified that she told Ford, "I don't want it to flitter away, it
was something I wanted to hold on to."

The following day. Ford sent Wolf a letter stating that he was
looking forward to working with Wolf in her investments.
The letter contained three enclosures that Wolf was to sign
and return to Ford; among the enclosures was a Discretionary

Account Agreement. * The Agreement provided in pertinent
part:
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"You are hereby authorized to buy, sell and generally trade
in securities, on margin, in cash or otherwise in accordance
with your terms and conditions for my account and risk.

"... I hereby exonerate you from
any and all liability for losses which
may occur while you are acting on
my behalf except for such as may
result from your gross negligence or
willful misconduct."

"I hereby reserve the power to direct and terminate at
any and all times the selection of securities for purchase
or *529 sale, but the exercise of such power shall not
be deemed a revocation of this agreement, the same to
remain in full force and effect until revoked by me by
written notice addressed to you ... but such revocation
shall not affect any liability in any way resulting from
transactions initiated prior to such revocation."

Wolf signed this Agreement on April 7, 1986 and returned
it to Legg Mason. On April 15, 1986, Legg Mason
received $135,000.00 from Wolf.2 Ford used this money
to purchase 22 different stocks for Wolfs portfolio.

Later that same year, Wolf began to withdraw large sums of
cash from her account with Legg Mason. In August, 1986,
Wolf withdrew $8,000.00. In October and November, 1986,
she withdrew a total of $4,500.00. In December, 1986, she
withdrew $500.00. In January, 1987, she withdrew $6,000.00.

In July, 1987, Wolf received a letter from C.A. Bacigalupo, a
senior vice president ofLegg Mason, which stated:

"As a service to our clients, we periodically review
discretionary authorizations at Legg Mason Wood Walker,
Inc. This enables us to verify that the authority is to
continue.

"It is requested that you sign and return this letter indicating
whether or not you wish to continue the discretionary
authority which you conferred upon your investment
broker.... If we do you hear from you by August 7, 1987,
the discretionary authority will be tenninated."

Wolf signed the letter on September 4, 1987, indicating
on the letter that she wished to continue the discretionary
authorization. In November and December, 1988, Wolf
withdrew $5398.44. In January, 1989, she withdrew over
$5,200.00. During the time her account was handled by Ford,
she withdrew a total of $64,650.00 from her account. Each
**525 withdrawal required the prompt sale of one or more

of the stocks from her portfolio.

Apparently upset with the performance of some of the stocks
in her portfolio. Wolf called Legg Mason in June, 1990 *530
and terminated the discretionary authority she had given Ford.
In August, 1990, she instmcted Legg Mason to transfer her
account from Ford to John Seifert, another stockbroker at

Legg Mason. Wolf closed her account with Legg Mason in
March, 1991.

Wolf filed suit in the Circuit Court for Baltimore County
against Ford, Seifert, and Legg Mason in May, 1992. Seifert
was voluntarily dismissed from the case by Wolf prior to trial,
and after the close of Wolfs case at a jury trial, the court
(Bollinger, J.) granted the defendants' motion for judgment

pursuant to Maryland Rule 2-519.'' The trial judge ruled
that the exculpatory clause contained in the Discretionary
Account Agreement limited defendants' potential liability to
those losses resulting from gross negligence or intentional
misconduct. He further mled that there was no evidence of
either gross negligence or wilful misconduct on the part of
Ford or Legg Mason and entered judgment in their favor.

Wolf timely noted an appeal to the Court of Special Appeals.
We issued a writ of certiorari on our own motion before

consideration of the case by the intermediate appellate court
to consider the effect of the exculpatory clause in the
Discretionary Account Agreement.

I

Before this Court, Wolf argues that the exculpatory clause
contained in the Discretionary Account Agreement is void as
*531 against public policy and that the case should therefore

be remanded for a determination of the existence of simple
negligence on the part of Ford or Legg Mason. We disagree.

111 The late Judge Charles E. Orth, Jr., writing for the Court
of Special Appeals, discussed the validity of exculpatory
clauses at length in Winterstein v. Wilcom, 16 Md.App. 130,

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3



Wolf v. Ford, 335 Md. 525 (1994)
644 A.2d 522

293 A.2d 821, cert. denied, 266 Md. 744 (1972). In the
absence of legislation to the contrary, exculpatory clauses are
generally valid, and the public policy of freedom of contract
is best served by enforcing the provisions of the clause. Id.
at 135, 293 A.2d at 824; 57A Am.Jur.2d, Negligence § 53, at
112 (1989). The mle has also been explained thus:

"It is quite possible for the parties
expressly to agree in advance that the
defendant is under no obligation of
care for the benefit of the plaintiff, and
shall not be liable for the consequences
of conduct which would otherwise be

negligent. There is in the ordinary case
no public policy which prevents the
parties from conta-acting as they see
fit..."

an exculpatory clause would be "patently offensive," such
that " 'the common sense of the entire community would ...
pronounce it' invalid." Md. Nat'l Cap. P. & P. v. Wash. Nat'l
Arena, 282 Md. 588, 606, 386 A.2d 1216, 1228 (1978),
quoting Estate of Woods, Weeks & Co., 52 Md. 520, 536
(1879). This standard is a strict one, in keeping with our
general reluctance to invoke the nebulous public interest to
disturb private contracts. As we stated in Md. Nat'l Cap. P. &
P., supra:

"Fearing the disruptive effect that
invocation of the highly elusive public
policy principle would likely exert
on the stability of commercial and
contractual relations, Maryland courts
have been hesitant to strike down

voluntary bargains on public policy
grounds."

W. Page Keeton, et al., Prosser and Keeton on the Law of
Torts, § 68, at 482 (5th ed. 1984). See also Comment (a),
Restatement, Second, Contracts § 195 (1981) ("a party to a
contract can ordinarily exempt himself from liability for harm
caused by his failure to observe the standard of reasonable
care imposed by the law of negligence").

|2| [3| [4| There are circumstances, however, under
which the public interest will not pemiit an exculpatory
clause in a contract; these have often been grouped into
three general exceptions to the rule. First, a party will not
be permitted to excuse its liability for intentional harms or
for the more extreme forms of negligence, i.e., reckless,
wanton, or gross. Winters tein, 16 Md.App. at 136, 293 A.2d
at 824; Restatement, Second, Contracts § 195(1); Keeton,
supra. Second, the contract **526 cannot be the product
of grossly unequal bargaining power. "When one party is
at such an obvious disadvantage in bargaining power that
the effect of the contract is to put him at the mercy of the
other's negligence, the agreement is void as against public
policy." *532 Winterstein, 16 Md.App. at 135-36, 293
A.2d at 824; Keeton, supra. Third, public policy will not
permit exculpatory agreements in transactions affecting the
public interest. Winterstein, 16 Md.App. at 136, 293 A.2d at
824. This last category includes the performance of a public
service obligation, e.g., public utilities, common carriers,
innkeepers, and public warehousemen. It also includes those
transactions, not readily susceptible to definition or broad
categorization, that are so important to the public good that

282 Md. at 606,386 A.2d at 1228. See also Anne Arundel Cty.
v. Hartford Accident, 329 Md. 677, 686-88, 621 A.2d 427,
431-32 (1993); Find v. American Casualty, 323 Md. 358,
376-79, 593 A.2d 1069, 1077-78 (1991).

Because the concept of the "public interest" is amorphous,
it is difficult to apply. Courts, therefore, have sta-uggled to
refine and narrow the definition in an attempt to make the
concept more concrete. Winterstein referred to a six-factor
test developed by the Supreme Court of California in Tunkl
v. Regents of the Univ. of Calif., 60 Cal.2d 92, 383 P.2d 441,
32 Cal.Rptr. 33 (1963) that was intended to determine which
exculpatory agreements affect the "public interest" and which
do not. Winterstein quoted the following passage from Tunkl,
noting that it is to be used as a rough outline of that type
of transaction in which exculpatory provisions will be held
invalid:

*533 " 'Thus the attempted but invalid exemption
involves a transaction which exhibits some or all of the

following characteristics. It concerns a business of a type
generally thought suitable for public regulation. The party
seeking exculpation is engaged in performing a service of
great importance to the public, which is often a matter of
practical necessity for some members of the public. The
party holds himself out as willing to perform this service
for any member of the public who seeks it, or at least for
any member coming within certain established standards.
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As a result of the essential nature of the service, in the
economic setting of the transaction, the party invoking
exculpation possesses a decisive advantage of bargaining
strength against any member of the public who seeks his
services. In exercising a superior bargaining power the
party confronts the public with a standardized adhesion
contract of exculpation, and makes no provision whereby
a purchaser may pay additional reasonable fees and obtain
protection against negligence. Finally, as a result of the
transaction, the person or property of the purchaser is
placed under the control of the seller, subject to the risk of
carelessness by the seller or his agents.' "

Winterstein, 16 Md.App. at 137, 293 A.2d at 825, quoting
Tunkl, 60 Cal.2d at 98-101, 383 P.2d at 445^6, 32 Cal.Rptr.
at 37-38 (footnotes omitted).

Ten years before Winterstein was decided, this Court
examined an exculpatory clause in a lease and determined
that such clauses are generally valid. Eastern Ave. Corp. v.

^U^ACT. 228 Md. 477,180 A.2d 486(1962).4 **527 Since
Winterstein was *534 decided, we have not often had the

opportunity to consider exculpatory clauses in the absence

of statutory provisions governing the clause.'' The Court
of Special Appeals, however, has considered exculpatory
clauses in several matters. In Boucher v. Riner, 68 Md.App.
539, 514 A.2d 485 (1986), the court held enforceable an
exculpatory clause signed by a parachute student shortly
before he jumped and suffered injuries in his descent. The
following year, the Court of Special Appeals enforced a
limitation of damages clause that limited the monetary
damages available for negligence in a contract for a burglar
alarm system, notwithstanding the fact that personal injury
was involved in that case. Schrier v. Beltway Alarm Co., 73
Md.App. 281, 533 A.2d 1316 (1987). Even more recently,
in Baker v. Roy Haas Assoc., 97 Md.App. 371, 629 A.2d
1317 (1993), the intermediate appellate court upheld a clause
in a contract for home inspection services that limited the
inspection company's liability for negligence to an amount
not to exceed the fee paid for the inspection service. In each
of these cases, the court rejected an assertion that the *535
challenged clause was void as against public policy. Each
opinion refers to Winterstein and its enumeration of the six
factors from Tunkl, and each attempts to apply the six-factor
test loosely.

Even though these cases have not found an activity that
is sufficiently connected to the "public interest" so as to
invalidate the exculpatory clause, we are concerned that the

six-factor test of Tunkl, originally intended to be a rough
outline in guiding a court's detennination as to whether a
given transaction affects the public interest, may become too
rigid a measuring stick. Because of the fluid nature of the
"public interest," strict reliance on the presence or absence
of six fixed factors may be arbitrary. The Tunkl court itself
recognized that the public interest does not—and cannot—
lend itself easily to definition, because "the social forces
that have led to such characterization [of the public interest]
are volatile and dynamic. No definition of the concept of
public interest can be contained within the four comers of a
formula." Tunkl, 60 Cal.2d at 98,383 P.2d at 444, 32 Cal.Rptr.
at 36.

[5] We expressly decline, therefore, to adopt the six-factor
test set forth in Tunkl and relied upon, to varying degrees,
by the Court of Special Appeals in the exculpatory clause
cases mentioned above. This is not to say that the factors
listed cannot be considered by a court in determining whether
a given transaction involves the public interest, but the six
factors are not conclusive. The ultimate determination of what

constitutes the public interest must be made considering the
totality of the circumstances of any given case against the
backdrop of current societal expectations.

II

[6] Turning to the merits of the case subjudice, we perceive
no reason why the exculpatory clause should not be enforced.
None **528 of the three exceptions to the general mle
permitting exculpatory clauses is applicable here.

*536 |7] First, there has been no allegation of fraud
or willful misconduct, and Wolf concedes that there is no
evidence of gross negligence. To the contrary, Wolf testified
at trial that during the time that Ford handled her account,
buying and selling securities for her. Ford never lied to
her or made any misrepresentations to her. Second, contrary
to Wolfs assertion, we do not believe that there was any
disparate bargaining advantage. Wolf claims that the very
fact that she was eighteen years old and an unsophisticated
investor renders the relationship so lopsided as to impose
an extraordinary duty upon Ford. We do not accept that
notion. Although young, she had attained her legal majority
at the time. She was not solicited by Legg Mason; rather, she
initiated contact with Ford. Wolf was under no compulsion,
economic or otherwise, to invest her money in the stock
market with Legg Mason or any other securities investment

WESTLAW nornson Reuters. No clain' 10 original U.S. Government Works, 0



Wolf v. Ford, 335 Md. 525 (1994)

644 A.2d 522

firm. She had numerous options available to her, including
placing her money in an interest-bearing bank account or
long-term certificates of deposit. Moreover, even within
Legg Mason, she was under no compulsion to give Ford
discretionary authority over her account. Had she wished to
retain control over each transaction, she could have received
the benefit of Ford's knowledge, experience, and advice, yet
still have made every decision on the sale and purchase of
individual securities. She, however, signed the Discretionary
Account Agreement, including the exculpatory clause, five
days after her initial discussion with Ford, and she reiterated
her desire to have her account handled on a discretionary
basis in September of the following year. Furthermore, even
with the Discretionary Account Agreement in place. Wolf did
not cede control over her account. According to the terms
of the agreement, she retained at all times the right to make
investment decisions, to withdraw funds, and to terminate
the stockbroker's discretionary authority. Wolf invoked all of
these rights during the course of her relationship with Legg
Mason.

[8] Third, a stockbroker-client relationship is not one that so
affects the public interest that we should disturb the parties'
ability to contractually exempt a party from liability *537
for negligence. Wolf argues that we should adopt the six-
factor Tunkl test for defining the public interest, and that
under that test, a stockbroker-client relationship is affected
with public interest. We have stated above, however, that
we do not adopt the six-factor test as conclusive, and we
will not invalidate a private contract on grounds of public
policy unless the clause at issue is patently offensive. This
clause does not meet that test. Individuals who choose

freely to invest their money in the stock market understand
that there is some risk involved; such is the nature of the

securities industry. If the parties to a contract detennine

that one party will bear the burden of the other party's
simple negligence, they are entitled to do just that. This is
particularly important where an account is accepted on a
discretionary basis, as in the instant case, and the investor
asks the broker to purchase stocks using the broker's best

judgment. This is not a case in which an investment is made
based upon a broker's misrepresentation. Cf. Blankenheim v.
E.F. Hiitton, 217 Cal.App.3d 1463, 1471-72, 266 Cal.Rptr.
593, 599 (1990) (holding exculpatory clause in investment
contract invalid insofar as it attempts to disclaim liability for
fraud or misrepresentation). Rather, the possibility of poor
performance of the seciirities chosen is precisely the sort of
harm that is within the contemplation of the parties at the time
they entered the agreement. Because of the volatile nature of
financial markets, what may appear to be negligence in the
purchase of securities one year may eventually turn out to be a
stroke of genius in following years, and vice versa. Thus, the
allocation of risk of negligence between parties to a private
contract is not patently offensive; rather, it is part and parcel

of the freedom to contract in private matters.6

**529 *538 We hold, therefore, that the exculpatory clause
in the Discretionary Account Agreement between Wolf and
Ford is valid and enforceable.

JUDGMENT AFFIRMED, WITH COSTS.

CHASANOW and BELL, JJ., concur in result only.

All Citations

335 Md. 525, 644 A.2d 522

Footnotes

1 A Discretionary Account Agreement is a document that delegates to the stockbroker the ability to trade
securities on behalf of the accountholder without seeking the advance permission of the accountholder.

2 Wolf kept approximately $10,000 of her settlement to buy an automobile.

3 Maryland Rule 2-519 provides in pertinent part:

"Rule 2-519. MOTION FOR JUDGMENT
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(a) Generally.—A party may move for judgment on any or all of the issues in any action at the close of
the evidence offered by an opposing party....

(b) Disposition.—When a defendant moves for judgment at the close of the evidence offered by the plaintiff
in an action tried by the court, the court may proceed, as the trier of fact, to determine the facts and to
render judgment against the plaintiff or may decline to render judgment until the close of all the evidence.
When a motion for judgment is made under any other circumstances, the court shall consider the evidence
and inference in the light most favorable to the party against whom the motion is made."

4 Eastern Ave. Corp. v. Hughes,228Md.477, 180 A.2d 486 (1962), concerned an exculpatory clause contained
in a residential lease. We examined the weight of authority from our sister states, and we determined that,
absent legislative restrictions, exculpatory clauses were not contrary to public policy and were valid. Soon
thereafter, the General Assembly responded by providing exculpatory clauses in real property leases to be
against public policy and void. Ch. 124 of the Acts of 1964 (currently codified as Maryland Code (1974,
1988 Repl.Vol.), § 8-105 of the Real Property Article). The legislative restriction, however, extends only to
agreements between landlord and tenant. See Prince Philip Partnership v. Cutlip, 321 Md. 296, 582 A.2d
992(1990).

In a more recent attorney disciplinary proceeding involving a breach of an attorney's fiduciary duty to a client's
trust, we recognized that exculpatory clauses are valid and will be enforced according to their tenor, subject
to few limitations. Attorney Griev. Comm'n v. Owrutsky, 322 Md. 334, 350,587 A.2d 511, 518 (1991). See
a/so Sullivan v. Mosner, 266 Md. 479, 494-96, 295 A.2d 482, 491 (1972) (a clause purporting to release
trustees from any personal responsibility was effective to protect the trustees from liability except for acts
committed in bad faith, or intentionally, or with reckless indifference to the interests of the beneficiary, or for
any profit that the trustees derived from a breach of the trust).

5 In addition to the statute prohibiting exculpatory clauses between landlord and tenant, see note 4, supra, we
have also had occasion recently to construe a statute that declares void as against public policy any covenant,
promise, agreement or understanding in a construction contract which purports to indemnify the promisee
against liability for damages caused by the promisee's sole negligence. Md.Code (1974, 1989 Repl.Vol.,
1993 Cum.Supp.), § 5-305 of the Courts Article; Heat & Power v. Air Products, 320 Md. 584,592-93, 578
A.2d1202, 1206(1990);Be /eftemStee/^.G.C.Zamas<SCo.,304Md.183, 195, 498 A.2d 605, 611 (1985).

6 At oral argument, counsel for Wolf suggested that the stockbroker-client relationship involves the public
interest by virtue of the fact that a stockbroker has fiduciary responsibilities to a client. In support of this
assertion, counsel attempted to analogize that relationship with the attorney-dient relationship, arguing that
because attorneys are not permitted to limit their liability for negligence, stockbrokers also should be so
bound. We disagree.

The legal profession is readily distinguished from other professions, as it stands in a unique relationship to
the government. A lawyer is "an officer of the legal system and a public citizen having special responsibility
for the quality of justice." Preamble, Maryland Rules of Professional Conduct (Appendix, Maryland Rules).
An independent, self-regulating legal profession is "an important force in preserving government under law,
for abuse of legal authority is more readily challenged by a profession whose members are not dependent
on government for the right to practice." Id. Nothing is more firmly rooted in the public interest than matters
dealing with the governance of the public; the attorney often serves as the conduit for citizens' interaction
with their government. The legal profession, with its ability to influence all aspects of citizens' lives, public
and private, cannot be separated from the concept of ordered liberty. Thus, the attorney-client relationship is
one that is so affected with public interest that generally an attorney cannot require a client to release him or
her from liability for future negligence. See Rule 1.8(h) of the Rules of Professional Conduct.
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Stockbrokers, on the other hand, certainly perform a valuable function in providing individual investors with
access to the financial markets and assisting them with the complexities of the markets, but the role of the
broker is not intertwined inextricably with the processes of government and justice. Although markets and
public securities are strictly regulated, the relationship between an individual broker and an individual investor
is primarily private in nature. It is not so closely linked with the public interest that this Court should interfere
with brokers' ability to contract freely with their clients, at least as far as an exculpatory clause for negligence
is concerned.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW g 2022 Thomson Reuters. No claim to original U.S. Government Works, 8



Blaylock Grading Co, LLP v. Smith, 189 N.C.App. 508 (2008)
658 S.E.2d 680

KeyCite Yellow Flag - Negative Treatment

Distinguished by In re Suttles Surveying, P.A., N.C.App., May 7,2013

189 N.C.App. 508
Court of Appeals of North Carolina.

BLAYLOCK GRADING COMPANY. LLP, Plaintiff

V,

Neal Everett SMITH and Neal

Smith Engineering, Inc., Defendants.

No. COA07-615.
I

April 1, 2008.

Synopsis
Background: Grading company brought action against
surveying company for breach of contract and negligence.
Surveying company filed motion for summary judgment,
claiming that risk allocation provision in contract limited
damages to $50,000, and the motion was denied. After
bifurcation, a jury returned a verdict for grading company
in the amount of $574,714, and the Superior Court, Hamett
County, James F. Ammons, Jr., J., entered judgment on jury
verdict for grading company. Surveying company appealed.

Holdings: The Court of Appeals, Martin, C.J., held that:

[1] risk allocation provision was not void as against public
policy, and

[2] risk allocation provision was not an invalid indemnity
agreement.

[2]

[3]

or losses arising out of the agreement to $50,000,
was not void as against public policy; there
were no formation irregularities in the contract,
and, although surveying industry was regulated,
limitation on liability did not implicate the
public health or safety as required to implicate
the public service exception to limitations on
liability. West's N.C.G.S.A. § 89C-23.

8 Cases that cite this headnote

Damages .- Effect of Provisions of Contract

When a breach of contract between two parties
involves only economic loss, the health and

safety of the public are not implicated, and thus
public policy concerns do not apply to limitation
of damages provision.

7 Cases that cite this headnote

Indemnity

and Owners

Contractors, Subcontractors,

Risk allocation provision in contract between
grading company and surveying company
which limited surveying company's liability
for negligence to $50,000 was not an invalid
indemnity agreement; provision merely limited
liability and was not an agreement that
grading company would be liable for surveying
company's negligence, and there was no third
party involved who sought to recoup damages
from grading company. West's N.C.G.S.A. §
22B-1.

2 Cases that cite this headnote

Reversed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

WestHeadnotes(3)

**681 Appeal by defendants from orders entered 12
September 2006,27 November 2006, and 11 December 2006,
and judgment entered 27 November 2006 by Judge James F.
Ammons, Jr. in Hamett County Superior Court. Heard in the
Court of Appeals 14 January 2008.

[1] Damages . Effect of Provisions of Contract

Contractual risk allocation provision, which
limited damages that grading company would
owe surveying company for all injuries, claims

WESTLAW •^/2022 •ieuters. No claim to original U.S. Government Works.



Blaylock Grading Co., LLP v. Smith, 189 N.C.App. 508 (2008)
658 S.E.2d 680

Attorneys and Law Firms

Bain, Buzzard & McRae, LLP, by L. Stacy Weaver, III, Edgar
R. Bain, and Robert A. Buzzard, Lillington, for plaintiff-
appellee.

Hamilton, Moon, Stephens, Steele & Martin, PLLC, by David
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Opinion

MARTIN, Chief Judge.

*509 On 20 September 2004 Blaylock Grading Company,
LLP ("plaintiff) and Neal Smith and Neal Smith
Engineering, Inc. ("defendants") entered into a contract
pursuant to which defendants would provide land surveying
services for plaintiff. The contract contained a "Risk
Allocation" provision which stated:

[Defendants' liability to plaintiff] for
any and all injuries, claims, losses,
expenses, damages or claim expenses
arising out of this agreement, from any
cause or causes, shall not exceed the

total amount of $50,000, the amount

of [defendants'] fee (whichever is

greater) or other amount agreed

upon when added under Special
Conditions. Such causes include, but

are not limited to, [defendants']
negligence, errors, omissions, strict
liability, breach of contract or breach
of warranty.

*510 Pursuant to this contract, defendants performed
land siirveying for plaintiff on a military housing site for
which plaintiff was providing grading services. Defendants
mistakenly set the benchmarks for the complex 1.66 to
1.7 feet higher than specified in the design plan, requiring
plaintiff to import fill to raise the elevation of the site.

On 13 January 2006 plaintiff filed a complaint against
defendants alleging breach of contract and negligence.
Defendants moved for partial summary judgment, claiming
that the Risk Allocation provision limited damages to

$50,000. The trial court denied the motion. Plaintiff made
an oral motion to bifurcate the trial into two phases: one
dealing with the issues of negligence, breach of contract,
and damages, and the other dealing with the validity of the
Risk Allocation provision. **682 The trial court granted the
motion and ruled that the Risk Allocation provision could not
be introduced into evidence in the first phase of the trial and
that the Risk Allocation provision would be redacted from the
contract before it was shown to the jury.

At the close of the first phase of the trial, the jury found
that defendants breached the contract with plaintiff and were
negligent in their performance of the surveying duties, and the
jury returned a verdict for plaintiff in the amount of $574,714.
Defendants moved for judgment notwithstanding the verdict.
The trial court denied this motion. Plaintiff stipulated that
there were no formation irregularities in the contract and
asked the trial court to determine the validity of the Risk
Allocation provision as a matter of law. On 27 November
2006 the trial coiirt held that the Risk Allocation provision
was void as against public policy and entered judgment on the
jury verdict, eliminating the need for the second phase of the
trial. Defendants appeal.

Defendants argue that the trial court erred in finding the Risk
Allocation provision to be void and unenforceable. Therefore,

defendants argue, the trial court should have granted their
motion for judgment notwithstanding the verdict and should

have limited damages to $50,000. We agree. Reviewing these
assignments of error requires us to examine two issues: 1)
whether North Carolina law allows a professional engineer/
land surveyor to limit its liability when contracting with
another party; and 2) whether the Risk Allocation provision
violated N.C.G.S. § 22B-1 (2007).

Our Supreme Court has addressed the validity of limited
liability clauses. In Gas House, Inc. v. Southern Bell
Telephone & Telegraph *511 Com^an^, 289N.C. 175, 176-
77, 221 S.E.2d 499, 500-01 (1976), overruled on other
grounds by State ex rel. Utils. Comm'n. v. Southern Bell
Tel. & Tel. Co., 307 N.C. 541, 299 S.E.2d 763 (1983),
the plaintiff gas company filed a breach of contract and
negligence action against the defendant telephone company
for mistakenly classifying its advertisement in the telephone
company's Yellow Pages under the classification "Gas—
Industrial & Medical—Cylinder & Bulk" instead of under
"Gas—Liquefied Petroleum—Bottled & Bulk." Id. The
plaintiff did not sell any industrial and medical gases, and
as a result of the mistake it suffered approximately $100,000
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in lost profits. Id. at 176, 221 S.E.2d at 500. The defendant

claimed that its liability was limited by a clause in the contract
signed by plaintiff, which stated:

Gas House from a situation where a common carrier or public
utility attempts to limit its liability, holding that:

The Telephone Company's liability on
account of errors in or omissions of

such advertising shall in no event

exceed the amount of charges for
the advertising which was omitted
or in which the error occurred in

the then current directory issue and
such liability shall be discharged by

an abatement of the charges for the

particular listing or advertising in
which the omission occurred.

7fif.at 177, 221 S.E.2dat501.

This Court held that the limited liability clause was void

as against public policy. Id. at 178, 221 S.E.2d at 501-02.
The Supreme Court reversed, holding that the limitation on

liability was not contrary to public policy and stating:

People should be entitled to contract
on their own tenns without the

indulgence of paternalism by courts in
the alleviation of one side or another

from the effects of a bad bargain.
Also, they should be permitted to enter

into contracts that actually may be
unreasonable or which may lead to

hardship on one side. It is only where it
turns out that one side or the other is to

be penalized by the enforcement of the
terms of a contract so unconscionable

that no decent, faimiinded person
would view the ensuing result without
being possessed of a pro found sense of
injustice, that equity will deny the use
of its good offices in the enforcement
of such unconscionability.

Id. at 182,22 1 S.E.2d at 504 (quoting 14 Samuel Williston, A
Treatise on the Law of Contracts § 1632 (Walter H.E. Jaeger

ed., 3d ed. 1961)). The Court also distinguished the facts in

* 512 [A] limitation upon the right
of the common carrier, or other public

utility, to couta-act applies, however,
only to its undertakings **683 to
render services which fall within its

public service business. For example,
a telephone company leasing office

space to a tenant, or an electric
power company selling an electric

stove, is as free to contract with

reference to those matters as is any
other owner of a building or dealer
in electric stoves. The business of

carrying advertisements in the yellow

pages of its directory is not part of

a telephone company's public utility
business.

7rf.at 184, 221 S.E.2dat505.

[1] In the present case, plaintiff stipulated that there were no
formation irregularities in the contract; thus, it acknowledged
that the contract was not unconscionable and that there was

no inequality in bargaining position between the two parties.
Plaintiff and defendants are sophisticated, professional parties
who conducted business at arms' length, and the "result" of
the contract does not elicit a "profound sense of injustice."
Id. at 182, 221 S.E.2d at 504. In addition, defendants are

not common carriers or providers of a public utility. The

parties here are similar to "a telephone company leasing
space to a tenant or an electric power company selling an
electric stove[.]" Id. at 1 84,221 S.E.2d at 505; see also Reed's
Jewelers, Inc. v. ADTCo., 43 N.C.App. 744, 747,260 S.E.2d
107, 109-10 (1979) (holding that a limitation on liability
for stolen property in a contract between a jeweler and a
burglar alarm company was valid and did not invoke the

public service exception where "[t]he contractual provision
in question was set out in the contract in bold print" and
"[n]either party contend[ed that] the contract in question was
not signed by it nor does the plaintiff deny its contents").

Therefore, the Risk Allocation provision was not void as

against public policy.
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[2] The trial court held, and plaintiff argues, that land
surveying services fall within the public service exception
because they are "extensively regulated" industries. We
disagree. While it is tme that surveying is regulated by statute
in North Carolina and that engineers and land surveyors in our
State must be licensed, see N.C.G.S. § 89C-23 (2007), these
facts alone do not automatically convert a profession into a
public service. Further, when a breach of contract between
two parties involves only economic loss, as in the present
case, the health and safety of the public are not implicated.
A third party who might be affected by negligence of an
engineer or surveyor can still bring a negligence suit against
the engineer or surveyor. See Davidson & *513 Jones, Inc.
v. County of New Hanover, 41 N.C.App. 661, 666-67, 255
S.E.2d 580, 584 (1979) (holding that "the law imposes on
every person who enters upon an active course of conduct
the positive duty to exercise ordinary care to protect others
from harm and calls a violation of that duty negligence[,]"
that "a complete binding contract between the parties is not a
prerequisite to a duty to use due care in one's actions...[,]" and
that architects may be held liable for a breach of the duty of
care and breach of contract that "results in foreseeable injury,
economic or otherwise"). Thus, the limitation on liability in
the confa-act at issue does not implicate the public health or
safety.

[3j Turning to the second issue, N.C.G.S § 22B-1 (2007),
titled "Constoruction indemnity agreements invalid[,]" states:

Any promise or agreement in, or
in connection with, a contract or
agreement relative to the design,
planning, construction, alteration,
repair or maintenance of a building,
structure, highway, road, appurtenance
or appliance, including moving,
demolition and excavating connected
therewith, purporting to indemnify
or hold harmless the promisee, the
promisee's independent contractors,
agents, employees, or indemnitees
against liability for damages arising
out of bodily injury to persons
or damage to property proximately

caused by or resulting from the
negligence, in whole or in part, of the
promisee, its independent contractors,
agents, employees, or indemnitees, is
against public policy and is void and
unenforceable.

N.C. Gen.Stat. § 22B-1 (2007) (emphasis added).

This statute is not applicable in the present case. The contract
at issue involves a clause that limits a party's liability, not
an indemnity clause whereby one party agrees **684 to
be liable for the negligence of the other party. See Int'l
Paper Co. v. Corporex Constructors, Inc., 96 N.C.App.
312, 315, 385 S.E.2d 553, 555 (1989) (holding that "[t]he
indemnity provisions to which G.S. § 22B-1 apply are those
constmction indemnity provisions which attempt to hold one
party responsible for the negligence of another"). Further, the
language of the statute only limits a promisee from recouping
damages paid to a third party as a result of personal injury
or property damages when the damages were caused by the
promisee. See;«?.; N.C. Gen.Stat. § 22B-1 (2007). The statute
does not apply to contracts between a promisor and promisee
limiting the amount of damages recoverable by one from the
other, as does the contract in the *514 present case. Thus,
the Risk Allocation provision did not violate N.C.G.S § 22B-
1 (2007).

For the reasons stated above, the trial court erred in holding
that the Risk Allocation provision was void and in denying
defendants' motion for judgment notwithstanding the verdict.
We thus reverse and remand to the trial court for entry of
judgment consistent with the limitation on liability in the Risk
Allocation provision. In light of this disposition we need not
consider defendants' remaining assignments of error.

Reversed.

Judges STEELMAN and STEPHENS concur.

All Citations

189 N.C.App. 508, 658 S.E.2d 680
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60 Cal.2d 92
Supreme Court of California, In Bank.

Olga TUNKL, as Executrix of the Estate of

Hugo Tunkl, Deceased, Plaintiff and Appellant,
V.

The REGENTS OF the UNFVERSITY OF

CALIFORNIA. Defendant and Respondent.

L. A. 26984.

I
July 9, 1963.

Synopsis
Action by hospital patient against charitable hospital for
negligence. The patient died, and his surviving wife, as
executrix, was substituted as plaintiff. The Superior Court,
Los Angeles County, Jerold E. Weil, J., entered judgment
for the defendant and plaintiff appealed. The Supreme
Court, Tobriner, J., held that release from liability for future
negligence imposed as condition for admission to charitable
research hospital was invalid, under stahite prohibiting
agreements exempting a person from his own fraud, willful
injury to another, or violation of law, on ground that the
agreement affected the public interest. [4]

Reversed.

Opinion, 23 Cal.Rptr. 328, vacated.

West Headnotes (6)

[1] Compromise, Settlement, and
Release .- Violation of statute or public [5]
policy in general

Release from liability for future negligence
as condition of admission to charitable

research hospital was invalid, under statute
prohibiting agreements exempting a person from
willful injury or violation of law, on ground
that agreement between hospital and patient
affected public interest. West's Ann.Civ.Code,

§ 1668; West's Ann.Health & Safety Code, §§
1400-1421,32000-32508.

135 Cases that cite this headnote

Contracts Particular contracts

Public policy does not oppose private, voluntary
ti-ansactions in which one party, for a
consideration, agrees to shoulder a risk which the
law would otherwise have placed upon the other
party.

161 Cases that cite this headnote

Compromise, Settlement, and

Release .- Violation of statute or public
policy in general

Hospital's selectivity as to patients it would
accept did not negate its public aspect or public
interest therein and did not permit it to contract,
as condition of admission of patient, to release
itself from liability for future negligence. West's
Ann.Civ.Code, § 1668; West's Ann.Health &
Safety Code, §§ 1400-1421, 32000-32508.

91 Cases that cite this headnote

Compromise, Settlement, and
Release . Torts and personal injuries

That hospital was a charitable hospital did not
make release of hospital from liability for future
negligence as condition of admission of patient
valid. West's Ann.Civ.Code, § 1668; West's
Ann.Health & Safety Code, §§ 1400-1421,
32000-32508.

16 Cases that cite this headnote

Charities Liability for torts

Charitable hospital which accepted selected
patients from public at large was not permitted to
exempt itself from negligence of its employees,
as opposed to its own negligence, toward
patient as condition of admitting patient. West's
Ann.Civ.Code, § 1668; West's Ann.Health &
Safety Code, §§ 1400-1421, 32000-32508.
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7 Cases that cite this headnote

[6] Health -'- Burden of proof

Patient suing hospital on theory of negligence
must prove negligence.

1 Cases that cite this headnote

Attorneys and Law Firms

***33 **441 *93 Caidin, Bloomgarden & Kalman and
Newton Kalman, Beverly Hills, for plaintiff and appellant.

Edward I. Pollock, William Jerome Pollack and Morris L.

Marcus, Los Angeles, amici curiae on behalf of plaintiff and
appellant.

*94 Belcher, Henize & Fargo, Los Angeles, Leo J.
Biegenzahn, West Covina, and William I. Chertok, Los
Angeles, for defendant and respondent.

Opinion

TOBRINER, Justice.

[1 ] This case concerns the validity of a release from liability
for future negligence imposed as a condition for admission to
a charitable research hospital. For the reasons we hereinafter
specify, we have concluded that an agreement between a
hospital ***34 **442 and an entering patient affects the
public interest and that, in consequence, the exculpatory
provision included within it must be invalid under Civil Code
section 1668.

Hugo Tunkl Brought this action to recover damages for
personal injuries alleged to have resulted from the negligence
of two physicians in the employ of the University of
California Los Angeles Medical Center, a hospital operated
and maintained by the Regents of the University of California
as a nonprofit charitable institajtion. Mr. Tunkl died after
suit was brought, and his surviving wife, as executrix, was
substituted as plaintiff.

The University of California at Los Angeles Medical Center
admitted Tunkl as a patient on June 11, 1956. The Regents
maintain the hospital for the primary purpose of aiding
and developing a program of research and education in

the field of medicine; patients are selected and admitted
if the study and treatment of their condition would tend
to achieve these purposes. Upon his entry to the hospital,
Tunkl signed a document setting forth certain 'Conditions
of Admission.' The cmcial condition number six reads as

follows: 'RELEASE: The hospital is a nonprofit, charitable
institution. In consideration of the hospital and allied services
to be rendered and the rates charged therefor, the patient or his
legal representative agrees to and hereby releases The Regents
of the University of California, and the hospital from any and
all liability for the negligent or wrongful acts or omissions of
its employees, if the hospital has used due care in selecting
its employees.'

Plaintiff stipulated that the hospital had Selected its
employees with due care. The trial court ordered that the issue
of the validity of the exculpatory clause be first submitted
to the jury and that, if the jury found that the provision
did not bind plaintiff, a second jury try the issue of alleged
malpractice. When, on the preliminary issue, the jury retimed
a verdict sustaining the validity of the executed release,

the *95 court entered judgment in favor of the Regents.
Plaintiff appeals from the judgment.

We shall first set out the basis for our prime ruling that the
exculpatory provision of the hospital's contract fell under the
proscription of Civil Code section 1668; we then dispose of
two answering arguments of defendant.

We begin with the dictate of the relevant Civil Code section
1668. The section states: 'All contracts which have for

their object, directly or indirectly, to exempt anyone from
responsibility for his own fraud, or willful injury to the person
or property of another, or violation of law, whether willful or
negligent, are against the policy of the law.'

The course of section 1668, however, has been a troubled
one. Although, as we shall explain, the decisions uniformly
uphold its prohibitory impact in one circumstance, the courts'
interpretations of it have been diverse. Some of the cases
have applied the statute strictly, invalidating any contract for
exemption from liability for negligence. The court in England
v. Lyon Fireproof Storage Co. (1928) 94 Cal.App.562, 271 P.
532, categorically states, 'The court correctly instructed the
jury that The defendant cannot limit its liability against its
own negligence by contract, and any contract to that effect
would be void." (94 Cal.App. p. 575, 271 P. p. 537.) (To
***35 **443 the same effect: Union Constr. Co. v. Western

Union Tel. Co. (1912) 163 Cal. 298, 314-315, 125 P. 242.)2
The recent case of Mills v. Ruppert(1959) 167Cal.App.2d58,
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62-63, 333 P.2d 818; however, apparently limits '(N)egligent

* * * violation of law' exclusively to statutory law.J Other
cases hold that *96 the statute prohibits the exculpation

of gross negligence only;'' still another case states that the
section forbids exemption from active as contrasted with

passive negligence.5

In one respect, as we have said, the decisions are unifonn. The

cases have consistently held that the exculpatory provision

may stand only if it does not involve 'the public interest.''
Interestingly enough, this theory found its first expression
in a decision which did not expressly refer to section 1668.
In Stephens v. Southern Pacific Co. (1895) 109 Cal. 86, 41
P. 783, 29 L.R.A. 751, a railroad company had leased land,
which adjoined its depot, to a lessee who had constructed a
warehouse upon it. The lessee covenanted that the railroad
company would not be responsible for damage from fire
'caused by any * * * means.' (109 Cal. p. 87, 41 P. p. 783.)
This exemption, under the court ruling applied to the lessee's
damage resulting from the railroad company's carelessly
burning dry grass and mbbish. Declaring the contract not
'violative of sound public policy' (109 Cal. p. 89, 41 P. p.
784), the court pointed out'* ** As far as this transaction
was concerned, the parties, when contracting, stood upon
common ground, and dealt with each other as A. and B. might
deal with each other with reference to any private business
undertaking. * * *' (109 Cal. p. 88, 41 P. p. 784.) The court
concluded 'that the interests *97 of the public in the contract
are more sentimental than real' (109 Cal. p. 95, 41 P. p.
786; emphasis added) and that the exculpatory provision was
therefore enforceable.

In applying this approach and in manifesting their reaction as
to the effect of the exemptive clause upon the public interest,
some later courts enforced, and others invalidated ***36

**444 such provisions under section 1668. Thus in Nichols
v. Hitchcock Motor Co. (1937) 22 Cal.App.2d 151, 159, 70
P.2d 654,658, the coiirt enforced an exculpatory clause on the
ground that 'the public neither had nor could have any interest
whatsoever in the subject-matter of the contract, considered
either as a whole or as to the incidental covenant in question.
The agreement between the parties concerned 'their private

affairs' only; 7

In Barkett v. Brucato (1953) 122 Cal.App.2d 264, 276, 264
P.2d 978, 987, which involved a waiver clause in a private
lease, Justice Peters summarizes the previous decisions in this
language: 'These cases hold that the matter is simply one of
interpreting a contract; that both parties are free to contract;

that the relationship of landlord and tenant does not affect the

public interest; that such a provision affects only the private
affairs of the parties. * * *' (Emphasis added.)

On the other hand, courts stmck down exculpatory clauses as
contrary to public policy in the case of a contract to transmit a
telegraph message (Union Constr. Co. v. Western Union Tel.
Co. (1912) 163 Cal. 298, 125 P. 242) and in the instance of a
contract of bailment (England v. Lyon Fireproof Storage Co.
(1928) 94 Cal.App. 562, 271 P. 532). In Hiroshima v. Bank of
Italy (1926) 78 Cal.App. 362,248 P. 947, the court invalidated
an exemption provision in the form used by a payee in
directing a bank to stop payment on a check. The court relied
in part upon the fact that 'the banking public, as well as the
particular individual who may be concerned in the giving of
any stop notice, is interested in seeing that the bank is held
accountable for the ordinary and regular performance of its
duties, and also in seeing that directions *98 in relation to the
disposition of funds deposited in the bank are not heedlessly,
negligently, and carelessly disobeyed, and money paid out
contrary to directions given.' (78 Cal.App. p. 377, 248 P. p.
953.) The opinion in Hiroshima was approved and followed
in Grisinger v. Golden State Bank (1928) 92 Cal.App. 443,

268 P. 425.'8

If, then, the exculpatory clause which affects the public
interest cannot stand, we must ascertain those factors or
characteristics which constitute the public interest. The social
forces that have led to such characterization are volatile and

dynamic. No definition of the concept of public interest can be
contained within the four comers of a formula. The concept,
always the subject of great debate, has ranged over the whole
course of the common law; rather than attempt to prescribe
its nature, we can only designate the situations in which it has
been applied. We can detennine whether the instant contract
does or does not manifest the characteristics which have been

held to stamp a contract as one affected with a public interest.

In placing particular contracts within or without the category
of those affected with a public interest, the courts have
revealed a rough outline of that type of transaction in
which exculpatory provisions will ***37 **445 be held
invalid. Thus the attempted but invalid exemption involves
a transaction which exhibits some or all of the following
characteristics. It concerns a business of a type generally

thought suitable for public regulation. ' The party seeking
exculpation is engaged *99 in performing a service of

great importance to the public, '" which is often a matter of

practical necessity for some members of the public. The
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party holds himself out as willing to perform this service
for any member of the public who seeks it, or at least for

any member coming within certain established standards.
As a result of the essential nature ***38 **446 of the

*100 service, in the economic setting of the transaction, the
party invoking exculpation possesses a decisive advantage of
bargaining strength against any member of the public who

seeks his services.'''' In exercising a superior bargaining
power the party confronts the public with a standardized

adhesion contract of exculpation, " and makes no provision
whereby a purchaser may pay additional reasonable fees and

obtain protection *101 against negligence. IJ Finally, as
a result of the transaction, the person or property of the

purchaser is placed under the control of the seller,'" subject
to the risk of carelessness by the seller or his agents.
[2] While obviously no public policy opposes private,

voluntary transactions in which one party, for a consideration,
agrees to shoulder a risk which the law would otherwise have
placed upon the other party, the above circumstances pose a
different situation. In this situation the releasing party does
not really acquiesce voluntarily in the contractual shifting of
the risk, nor can we be reasonably certain that he receives
an adequate consideration for the transfer. Since the service
is one which each ***39 **447 member of the public,
presently or potentially, may find essential to him, he faces,
despite his economic inability to do so, the prospect of a
compulsory assumption of the risk of another's negligence.
The public policy of this state has been, in substance, to posit
the risk of negligence upon the actor; in instances in which
this policy has been abandoned, it has generally been to allow
or require that the risk shift to another party better or equally
able to bear it, not to shift the risk to the weak bargainer.

In the light of the decisions, we think that the hospital-
patient contract clearly falls within the category of agreements
affecting the public interest. To meet that test, the agreement
need only fulfill some of the characteristics above outlined;
here, the relationship fulfills all of them. Thus the contract of
exculpation involves an institution suitable for, and a subject
of, public regulation. (See Health & Saf.Code, ss 1400-1421,

32000-32508.) That the services of the hospital to those
members of the public who are in special need of the
particular skill of its staff and facilities constitute a practical
and cmcial necessity is hardly open to question.
(3| *102 The hospital, likewise, holds itself out as willing

to perform its services for those members of the public who
qualify for its research and training facilities. While it is true

that the hospital is selective as to the patients it will accept,
such selectivity does not negate its public aspect or the public
interest in it. The hospital is selective only in the sense that it
accepts from the public at large certain types of cases which
qualify for the research and training in which it specializes.
But the hospital does hold itself out to the public as an
institution which performs such services for those members

of the public who can qualify for them.

In insisting that the patient accept the provision of waiver
in the contract, the hospital certainly exercises a decisive
advantage in bargaining. The would-be patient is in no
position to reject the proffered agreement, to bargain with
the hospital, or in lieu of agreement to find another hospital.
The admission room of a hospital contains no bargaining
table where, as in a private business fa-ansaction, the parties
can debate the terms of their contract. As a result, we
cannot but conclude that the instant agreement manifested
the characteristics of the so-called adhesion contract. Finally,
when the patient signed the contract, he completely placed
himself in the control of the hospital; he subjected himself to
the risk of its carelessness.

In brief, the patient here sought the services which the
hospital offered to a selective portion of the public; the
patient, as the price of admission and as a result of his
inferior bargaining position, accepted a clause in a contract
of adhesion waiving the hospital's negligence; the patient
thereby subjected himself to control of the hospital and the
possible infliction of the negligence which he had thus been
compelled to waive. The hospital, under such circumstances,
occupied a status different than a mere private party; its
contract with the patient affected the public interest. We see
no cogent current reason for according to the patron of the
inn a greater protection than the patient of the hospital; we
caimot hold the innkeeper's performance affords a greater
public service than that of the hospital.
***40 **448 |4| |5| We turn to a consideration
of the two arguments urged by *103 defendant to save
the exemptive clause. Defendant first contends that while
the public interest may possibly invalidate the exculpatory
provision as to the paying patient, it certainly cannot do
so as to the charitable one. Defendant secondly argues that
even if the hospital cannot obtain exemption as to its 'own'
negligence it should be in a position to do so as to that of its
employees. We have found neither proposition persuasive.
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As to the first, we see no distinction in the hospital's duty

of due care between the paying and nonpaying patient. (But

see Rest., Contracts, s 575(1) (b).) The duty, emanating not
merely from contract but also tort, imports no discrimination

based upon economic status. (See Malloy v. Fong (1951) 37
Cal.2d 356, 366, 232 P.2d 241; Rest, Torts, ss 323-324.)
Rejecting a proposed differentiation between paying and
nonpaying patients, we refused in Malloy to retain charitable
immunity for charitable patients. Quoting Rutledge, J. in
President & Directors of Georgetown College v. Hughes
(1942) 76 U.S.App.D.C. 123, 130 F.2d 810, 827, we said:
'Retention (of charitable immunity) for the nonpaying patient
is the least defensible and most unfortunate of the distinction's

refinements. He, least of all, is able to bear the burden. More

than all others, he has no choice. * * * He should be the first

to have reparation, not last and least among those who receive
it.' (37 Cal.2d p. 365, 232 P.2d p. 246.) To immunize the
hospital from negligence as to the charitable patient because
he does not pay would be as abhorrent to medical ethics as it
is to legal principle.

Defendant's second attempted distinction, the differentiation
between its own and vicarious liability, strikes a similar
discordant note. In form defendant is a corporation. In
everything it does, including the selection of its employees,
it necessarily acts through agents. A legion of decisions
involving contracts between common carriers and their
customers, public utilities and their customers, bailees and
bailors, and the like, have drawn no distinction between the
corporation's 'own' liability and vicarious liability resulting
from negligence of agents. We see no reason to initiate so
far-reaching a distinction now. If, as defendant argues, a right
of action against the negligent agent is in fact a sufficient
remedy, then defendant by paying a judgment against it may
be subrogated to the right of the patient against the negligent
agent, and thus may exercise that remedy.
[6] * 104 In substance defendant here asks us to modify our

decision in Malloy, which removed the charitable immunity;
defendant urges that otherwise the funds of the research
hospital may be deflected from the real objective of the

extension of medical knowledge to the payment of claims
for alleged negligence. Since a research hospital necessarily
entails surgery and treatment in which fixed standards of
care may not yet be evolved, defendant says the hospital
should in this situation be excused from such care. But the

answer lies in the fact that possible plaintiffs must prove
negligence; the standards of care will themselves reflect the
research nature of the treatment; the hospital will not become
an insurer or guarantor of the patient's recovery. To exempt the
hospital completely from any standard of due care is to grant
it immunity by the side-door method of a contractual clause
exacted of the patient. We cannot reconcile that technique
with the teaching ofMalloy.

We must note, finally, that the integrated and specialized
society of today, stmctured upon mutual dependency, cannot
rigidly narrow the concept of the public interest. From the
observance of simple standards of due care in the driving of
a car to the performance of the high standards of hospital
practice, the individual citizen must be completely dependent
upon the responsibility of others. The fabric of this pattern is
so closely woven that the snarling of a single thread affects
the whole. We cannot lightly accept a sought immunity from
careless failure to provide the hospital service upon which
many must depend. Even if the ***41 **449 hospital's
doors are open only to those in a specialized category, the
hospital cannot claim isolated immunity in the interdependent
community of our time. It, too, is part of the social fabric, and
prearranged exculpation from its negligence must partly rend
the pattern and necessarily affect the public interest.

The judgment is reversed.

GIBSON, C. J., and TRAYNOR, SCHAUER, McCOMB,
PETERS, and PEEK, JJ., concur.

All Citations

60 Cal.2d 92, 383 P.2d 441, 32 Cal.Rptr. 33, 6 A.L.R.3d 693

Footnotes

1 Plaintiff at the time of signing the release was in great pain, under sedation. and probably unable to read.
At trial plaintiff contended that the release was invalid, asserting that a release does not bind the releasor if
at the time of its execution he suffered from so weak a mental condition that he was unable to comprehend
the effect of his act (Perkins v. Sunset Tel. & Tel. Co. (1909) 155 Cal. 712, 103 P. 190; Raynale v. Yellow
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CabCo.(1931)155Cal.App.90,300P.991;42Cal.Jur.2d, Release s 20). The jury, however, found against
plaintiff on this issue. Since the verdict of the jury established that plaintiff either knew or should have known
the significance of the release, this appeal raises the sole question of whether the release can stand as a
matter of law.

2 Accord, Hiroshima v. Bank of Italy (1926) 78 Cal.App. 362, 377-378, 248 P. 947; cf. Estate of Garcelon (1894)
104 Cal. 570, 589, 38 P. 414, 32 L.R.A. 595.

3 To the same effect: Werner v. Knoll (1948) 89 Cal.App.2d 474, 201 P.2d 45; 15 Cal.L.Rev. 46 (1926). This
interpretation was criticized in Barkett v. Brucato (1953) 1 22 Cal.App.2d 264, 277, 264 P.2d 978, and 1 Witkin,
Summary of California Law 228 (7th ed. 1960). The latter states: 'Apart from the debatable interpretation of
'violation of law' as limited strictly to violation of statutes, the explanation appears to make an unsatisfactory
distinction between (1) valid exemptions from liability for injury or death resulting from types of ordinary or
gross negligence not expressed in statutes, and (2) invalid exemptions where the negligence consists of
violation of one of the many hundreds of statutory provisions setting forth standards of care.'

4 See Butt v. Bertola (1952) 110 Cal.App.2d 128, 242 P.2d 32; Ryan Mercantile Co. v. Great Northern Ry. Co.
(D.Mont.1960) 186 F.Supp. 660, 667-668. See also Smith, Contractual Controls of Damages in Commercial
Transactions, 12 Hastings L.J. 122, 142 (1960), suggesting that section 1668 permits exculpatory clauses
for all but intentional wrongs, an interpretation which would render the term 'negligent * * * violation of law'
totally ineffective.

5 Barkett v. Brucato (1953) 122 Cal.App.2d 264, 277, 264 P.2d 978.

6 The view that the exculpatory contract is valid only if the public interest is not involved represents the majority
holding in the United States. Only New Hampshire, in definite opposition to 'public interest' test, categorically
refuses to enforce exculpatory provisions. The cases are collected in an extensive annotation in 175 A.L.R.
8 (1948). In addition to the California cases cited in the text and note 7 infra, the public interest doctrine is
recognized in dictum in Sproul v. Cuddy (1955) 131 Cal.App.2d 85, 95,280 P.2d 158; Basin Oil Co. v. Baash-
Ross Tool Co. (1954) 125 Cal.App.2d 578, 594, 271 P.2d 122; Hubbard v. Matson Navigation Co. (1939) 34
Cal.App.2d 475, 477, 93 P.2d 846. Each of these cases involved exculpatory clauses which were construed
by the court as not applicable to the conduct of the defendant in question.

7 See also Hischemoellerv. Nat. Ice etc. Storage Co. (1956) 46 Cal.2d 318, 328,294 P.2d 433 (contract upheld
as an 'ordinary business transaction between businessmen'); Mills v. Ruppert (1959) 167 Cal.App.2d 58,62,
333 P.2d 818 (lease held not a matter of public interest); Inglis v. Garland (1936) 19 Cal.App.2d Supp. 767,
773, 64 P.2d 501 (same); cf. Northwestern Mutual Fire Ass'n v. Pacific Co. (1921) 187 Cat. 38, 41, 200 P.
934 (exculpatory clause in bailment upheld because of special business situation).

8 Exculpatory clauses were regarded as invalid, although without reference to the public interest doctrine, in
Franklin v. Southern Pacific Co. (1928) 203 Cat. 680, 686, 265 P. 936, 59 A.L.R. 118 (common carrier);
Dieterle v. Bekin (1904) 143 Cal. 683, 688, 77 P. 664 (bailment); George v. Bekins Van & Storage Co. (1949)
33 Cal.2d 834, 846, 205 P.2d 1037 (bailment, clause upheld as one for declaration of value and not complete
exculpation); Hall-Scott Motor Car Co. v. Universal Ins. Co. (9th Cir. 1941) 122 F.2d 531, 533-534 (California
law, clause upheld on ground that transaction not a bailment).

9 'Though the standard followed does not always clearly appear, a distinction seems to be made between those
contracts which modify the responsibilities normally attaching to a relationship which has been regarded in
other connections as a fit subject for special regulatory treatment and those which affect a relationship not
generally subjected to particularized control.' (11 So.Cal.L.Rev. 296, 297 (1938); see also Note 175 A.L.R.
8,38-41 (1948).
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In Munn v. Illinois (1877) 94 U.S. 113, 24 L.Ed. 77, the Supreme Court appropriated the common law concept
of a business affected with a public interest to serve as the test of the constitutionality of state price fixing
laws, a role it retained until Nebbia v. New York (1934) 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940, and Olsen
v. Nebraska (1941) 313 U.S. 236, 61 S.Ct. 862, 85 L.Ed. 1305. For discussion of the constitutional use and
application of the 'public interest' concept, see generally Hall, Concept of Public Business (1940); Hamilton,
Affectation with a Public Interest, 39 Yale L.J. 1089 (1930).

10 See New York Cent. Railroad Co. v. Lockwood (1873) 17 Wall. 357, 84 U.S. 357, 378-382, 21 L.Ed. 627;
Millers Mut. Fire Ins. Ass'n v. Parker (1951) 234 N.C. 20, 65 S.E.2d 341; Hiroshima v. Bank of Italy (1926)
78 Cal.App. 362, 377, 248 P. 947; cf. Lombard v. Louisiana (1963) 373 U.S. , 83 S.Ct. 1122 (Douglas, J.,
concurring) (holding that restaurants cannot discriminate on racial grounds, and noting that "(p)laces of public
accommodation such as retail stores, restaurants, and the like render a 'service which has become a public
interest' * * * in the manner of the innkeepers and common carriers of old.'); Charles Wolff Packing Co. v.
Court of Industrial Relations (1923), 262 U.S. 522, 43 S.Ct. 630, 67 L.Ed. 1103 ('public interest' as test of
constitutionality of price fixing); German Alliance Ins. Co. v. Kansas (1914) 233 U.S. 389, 34 S.Ct. 612,58
L.Ed. 1011 (same); Hamilton, Affectation with a Public Interest, 39 Yale L.J. 1089 (1930) (same); Arterburn,
The Origin and First Test of Public Callings, 75 U.Pa.L.Rev. 411, 428 (1 927) ('public interest' as one test of
whether business has duty to serve all comers). But see Simmons v. Columbus Venetian Stevens Buildings
(1958) 20 III.App.2d 1, 25-32, 155 N.E.2d 372, 384-387 (apartment leases, in which exculpatory clauses are
generally permitted, are in aggregate as important to society as contracts with common carriers).

11 SeeBissov. Inland Waterways Corp. (1955) 349 U.S. 85, 91, 75S.Gt. 629, 99 L.Ed. 911; New York Cent.
Railroad Co. v. Lockwood, supra; Fairfax Gas & Supply Co. v. Hadary (4th Cir. 1945) 151 F.2d 939; Millers
Mut. Fire Ins. Ass'n v. Parker (1951) 234 N.C. 20, 65 S.E.2d 341; Irish & Swartz Stores v. First Nat. Bank
of Eugene (1960) 220 Or. 362, 375, 349 P.2d 814, 821: 15 U.Pitt.L.Rev. 493, 499-500 (1954); Note 175
A.L.R. 8, 16-17 (1948); cf. Charles Wolff Packing Co. v. Court of Industrial Relations (1923) 262 U.S.522,43
S.Ct. 630, 67 L.Ed. 1103 (constitutional law); Munn v. Illinois (1877) 94 U.S. 113, 24 L.Ed. 77 (same); Hall,
Concept of Public Business 94 (1940) (same).

12 See Burdick, The Origin of the Peculiar Duties of Public Service Companies, 11 Colum.L.Rev. (1911) 514,
616, 743; Lombard v. Louisiana, supra, fn. 10. There is a close historical relationship between the duty
of common carriers, public warehousemen, innkeepers, etc. to give reasonable service to all persons who
apply, and the refusal of courts to permit such businesses to obtain exemption from liability for negligence.
See generally Arterburn, supra, fn. 10. This relationship has lead occasional courts and writers to assert
that exculpatory contracts are invalid only if the seller has a duty of public service. 28 Brooklyn L.Rev. 357,
359 (1962); see Ciofalo v. Vie Tanney Gyms, Inc. (1961) 10 N.Y.2d 294, 220 N.Y.S.2d 962, 117 N.E.2d
925. A seller under a duty to serve is generally denied exemption from liability for negligence; (however,
the converse is not necessarily true.) 44 Cal.L.Rev. 120 (1956); cf. Charles Wolff Packing Co. v. Court of
Industrial Relations (1923) 262 U.S. 522,538, 43 S.Ct. 630, 67 L.Ed. 1103 (absence of duty to serve public
does not necessarily exclude business from class of those constitutionally subject to state price regulation
under test of Munn v. Illinois); German Alliance Ins. Co. v. Kansas(1914)233 U.S. 389,407,34 S.Ct. 612,
58 L.Ed. 1011 (same). A number of cases have denied enforcement to exculpatory provisions although the
seller, had no duty to serve. See e. g., Bisso v. Inland Waterways Corp. (1955) 349 U.S. 85, 75 S.Ct. 629,
99 L.Ed. 911; Millers Mut. Fire Ins. Ass'n v. Parker (1951) 234 N.C. 20, 65 S.E.2d 341; cases on exculpatory
provisions in employment contracts collected in 35 Am.Jur., Master & Servant, s 136.

13 Prosser, Torts (2d ed.1955)306: The courts have refused to uphold such agreements * * * where one party
is at such obvious disadvantage in bargaining power that the effect of the contract is to put him at the mercy
of the other's negligence.' Note 175 A.L.R. 8, 18 (1948): Validity is almost universally denied to contracts
exempting from liability for its negligence the party which occupies a superior bargaining position.' Accord:
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Bisso v. Inland Waterways Corp. (1955) 349 U.S. 85, 91, 75 S.Ct. 629, 99 L.Ed. 911; Hiroshima v. Bank

of Italy (1926) 78 Cal.App. 362, 377, 248 P. 947; Ciofalo v. Vie Tanney Gyms, Inc. (1961) 13 App.Div.2d
702, 214 N.Y.S.2d 99; (Kleinfeld, J. dissenting); 6 Williston, Contracts (Rev. ed. 1938) s 1751C; Note, The
Significance of Comparative Bargaining Power in the Law of Exculpation (1937) 37 Colum.L.Rev. 248; 20
Corn.LQ. 352 (1935); 8 U.FIa.L.Rev. 109, 120-121 (1955); 15 U.Pitt.L.Rev. 493 (1954); 19 So.Cal.LRev.
441 (1946); see New York Cent. Railroad Co. v. Lockwood (1873) 17 Wall. 357, 84 U.S. 357, 378-382, 21
L.Ed. 627; Fairfax Gas & Supply Co. v. Hadary (4th Cir. 1945) 151 F.2d 939; Northwestern Mutual FireAss'n
v. Pacific Co. (1921) 187 Cal. 38, 43-44, 200 P. 934; Inglis v. Garland (1936) 19 Cal.App.2d Supp. 767, 773,
64 P.2d 501; Jackson v. First Nat. Bank of Lake Fore3t(1953)415 III. 453, 462-463, 114 N.E.2d721, 726;
Simmons v. Columbus Venetian Stevens Buildings (1958) 20 III.App.2d 1, 26-32, 155 N.E.2d 372, 384-387;
Hall v. Sinclair Refining Co. (1955) 242 N.C. 707, 89 S.E.2d 396; Millers Mut. Fire Ins. Ass'n v. Parker(1951)
234 N.C. 20, 65 S.E.2d 341; Irish & Swartz Stores v. First Nat. Bank of Eugene (1960)220 Or. 362,375,349
P.2d 814, 821; 44 Cal.L.Rev. 120 (1956); 4 Mo.LRev. 55 (1939).

14 See Simmons v. Columbus Venetian Stevens Building (1958) 20 III.App.2d 1, 30-33, 155 N.E.2d 372,
386-387; Irish & Swartz Stores v. First Nat. Bank of Eugene (1960) 220 Or. 362, 376, 349 P.2d 814, 821;
Note175A.L.R.8, 15-16, 112(1948).

15 See GACorbin, Contracts (1962) s 1472 at p. 595; Note 175 A.L.R. 8, 17-18 (1948).

16 See Franklin v. Southern Pacific Co. (1928) 203 Cal. 680, 689-690, 265 P. 936, 59 A.L.R. 118; Stephens v.
Southern Pacific Co. (1895) 109 Cal. 86, 90-91, 41 P. 783, 29 L.R.A. 751; Irish & Swartz Stores v. First Nat.
Bank of Eugene (1960)220 Or. 362, 377, 349 P.2d 814, 822; 44 Cal.L.Rev. 120, 128 (1956); 20 Corn.L.Q.
352,358(1935).

17 '(P)roviding hospital facilities to those legally entitled thereto is a proper exercise of the police power of the
county ** * as it tends to promote the public health and general welfare of the citizens of the county.' (Goodali
v. Brite (1936) 11 Cal.App.2d 540, 548, 54 P.2d 510, 514; see Jardine v. City of Pasadena (1926) 199 Cal.
64,248 P. 225, 48 A.L.R. 509.)

18 See Wilmington General Hospital v. Manlove (Del. 1961) 174 A.2d 135, holding that a private hospital which
holds itself out as rendering emergency service cannot refuse to admit a patient in an emergency and
comment on the above case in 14 Stan.L.Rev. 910 (1962).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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301 GaApp. 52
Court of Appeals of Georgia.

RSN PROPERTIES, INC.

V.

ENGINEERING CONSULTING SERVICES. LTD.

No. A09A0872.
I

Nov.16,2009.

Synopsis

Background: Real estate developer filed suit against
engineering firm it had hired to perfonn professional
engineering services necessary for development of residential
subdivision, asserting breach of contract and negligence.
Firm filed motion for partial summary judgment on basis
that contract contained a limitation of liability provision.
Developer filed motion to strike provision from contract. The
Superior Court, Cobb County, Floumoy, J., granted firm's
motion, denied developer's motion, and mled that provision
did not violate public policy and was enforceable. Developer
appealed.

[Holding:] The Court of Appeals, Andrews, P.J., held that
limitation of liability provision in contract did not violate
public policy.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (5)

[1] Damages y-Effect of provisions of contract

Limitation of liability provision in contract
between real estate developer and engineering
finn for firm to perform professional engineering
services for fee of $2,200 that were necessary
for development of residential subdivision,
providing that the firm's liability would not
exceed $50,000 or the value of services rendered,
whichever was greater, did not violate public
policy, and, thus, was enforceable, as provision

[2]

represented a reasonable allocation of risks in an
arms-length business transaction between parties
of relatively equal bargaining positions in a
commercial setting. West's Ga.Code Ann. §§13-
8-2(a), 43-15-1 etseq.

3 Cases that cite this headnote

Contracts «— Public Policy m General

Courts must exercise extreme caution in
declaring a contract void as against public policy
and should do so only in cases free from doubt.
West's Ga. Code Ann. § 13-8-2(a).

4 Cases that cite this headnote

[3] Contracts

Contracts

Freedom of contract

Violation of Statute

Contracts .- Public Policy in General

Unless prohibited by statute or public policy, the
parties to a contract are free to contract on any
terms and about any subject matter in which they
have an interest. West's Ga.Code Ann. § 13-8-
2(a).

5 Cases that cite this headnote

[4] Contracts .- Public Policy in General

A contract cannot be said to be contrary to
public policy unless the General Assembly has
declared it to be so, or unless the consideration

of the contract is contrary to good morals and
contrary to law, or unless the contract is entered
into for the purpose of effecting an illegal or
immoral agreement or doing something which is
in violation of law. West's Ga.Code Ann. § 13-
8-2(a).

2 Cases that cite this headnote

[5] Contracts . Exemption from liability

As a general rule, a party may conti-act away
liability to the other party for the consequences
of his own negligence without contravening
public policy, except when such an agreement is
prohibited by statute. West's Ga. Code Ann.§ 13-
8-2(a).
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4 Cases that cite this headnote

Attorneys and Law Firms

**853 dark & dark, Herman dark, Ellijay, James Conway

Morton, Atlanta, for appellant.

Carlock, Copeland & Stair, Gregory Howard Wheeler,

Broderick Wardell Harrell, Atlanta, for appellee.

Opinion

ANDREWS, Presiding Judge.

*52 We consider the enforceability of a limitation of
liability provision contained in a written contract by which
a real estate developer hired an engineering firm to perform
professional engineering services necessary for development
of a residential subdivision. The provision limited the liability
of the engineering firm to the developer for engineering errors
to the value of the engineering services or the sum of $50,000,
whichever was greater. For the following reasons, we affirm
**854 the trial court's ruling that the provision did not

violate public policy and was enforceable.

RSN Properties, Inc., a real estate developer, entered
into a written contract employing Engineering Consulting
Services, Inc. (ECS), for the sum of $2,200, to perform
soil studies and to render a professional engineering opinion
on the suitability of using septic systems in a residential
subdivision being developed by RSN in Paulding County.
RSN sued EC S for breach of contract and negligence
alleging that ECS inaccurately concluded that most of the
building lots were suitable for septic systems; that RSN
relied on ECS's inaccurate opinion to complete road and
waterline construction necessary to obtain County approval
for development of building lots; and that the County
subsequently refused to approve development of many lots
in the subdivision because they were not suitable for septic
systems. Because RSN's suit sought more than $100,000
in damages, ECS defended in part and moved for partial
summary judgment on the basis that the contract contained a
limitation of liability provision which stated:

[RSN] agrees to limit ECS's liability to
[RSN] arising from ECS's professional
acts, errors or omissions in perfonning

*53 this Agreement, such that the
total aggregate liability of ECS to
[RSN] shall not exceed $50,000 or the
value of services rendered, whichever
is greater.

RSN moved for the trial court to strike the provision on the
basis that it violated a public policy against limiting liability
for professional engineering errors and was unenforceable.
The trial court granted ECS's motion; denied RSN's motion;
and ruled that the provision did not violate public policy and
was enforceable.

[1] [2J [3] [4] [5] On appeal, RSN claims that the
limitation of liability provision is unenforceable because it
violates Georgia public policy. Under OCGA § 13-8-2(a),

[a] contract which is against the policy of the law cannot
be enforced. Contracts deemed contrary to public policy
include but are not limited to:

(1) Contracts tending to cormpt legislation or the judiciary;

(2) Contracts in general restraint of trade, as distinguished
from contracts in partial restraint of trade as provided for
in Code Section 13-8-2.1;

(3) Contracts to evade or oppose the revenue laws of
another country;

(4) Wagering contracts; or

(5) Contracts of maintenance or champerty.

The provision at issue does not create a contractual obligation
listed in OCGA § 13-8-2(a) as confa-ary to public policy,
and we find that the provision is not otherwise contrary
to the public policy underlying the statute. "[T]he courts
must exercise extreme caution in declaring a contract void
as against public policy and should do so only in cases free
from doubt." (Citation and punctuation omitted.) Emory Univ.
v. Porubiansky, 248 Ga. 391, 393, 282 S.E.2d 903 (1981)
(punchiation and citation omitted). "[UJnless prohibited by
statute or public policy[,] the parties to a contract are free
to contract on any terms and about any subject matter in
which they have an interest...." (Citation and punctuation
omitted.) Piedmont Arbors Condo. Assn. v. BPI Const. Co.,
197 Ga.App. 141, 397 S.E.2d 611 (1990). See Camp v. Aetna
Ins. Co., 170 Ga. 46, 50-51, 152 S.E. 41 (1930).
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A contract can not be said to be

contrary to public policy unless the
General Assembly has declared it to be
so, or unless the consideration of the

contract is contrary to good morals and
contrary to law, or unless the contract
is entered *54 into for the purpose
of effecting an illegal or immoral
agreement or doing something which
is in violation of law.

Id. at 50, 152 S.E. 41. "As a general rule[,] a party
may contract away liability to the other party for the
consequences of his own negligence without contravening
public policy, except when such an agreement is prohibited
by statute." (Citation and punctuation omitted.) Lanier At
McEver, L.P. v. Planners and Engineers Collaborative, 284
Ga. 204, 205, 663 S.E.2d 240 (2008).

We find no statute that prohibited ECS from contracting
with a real estate developer to limit its liability to the
developer for professional engineering services. Compare
**855 Precision Planning v. Richmark Communities, 298

Ga.App. 78, 80, 679 S.E.2d 43 (2009) (no statute prohibits
professional architect from limiting liability to developer).
Professional engineers are subject to statutory regulation
which requires adherence to rules of professional conduct and
practice designed to protect the safety, health, and welfare
of the public. OCGA § 43-15-1 et seq. Nevertheless, the
public policy expressed in these regulations was not violated
by the limitation of liability provision in the contract between
ECS and RSN. In this case, a real estate developer (RSN)
and an engineering firm (ECS)—parties in relatively equal
bargaining positions in a commercial setting—contracted for
the provision of professional engineering services necessary
for a residential development. On a contract for ECS

to perform $2,200 of engineering services related to the
development, the parties exercised business judgment in
agreeing to limit ECS's liability to RSN for engineering
errors to no more than $50,000. Generally, inclusion of a
limitation of liability provision in a contract of this nature
recognizes that the fee for the service is small compared to
the substantial liability which could arise from an error in
providing the service. The provision reflects an arms-length
bargain to perform the service at the agreed-upon fee in return
for the liability cap. The limitation of liability provision did
not release ECS from liability for its engineering errors. ECS
remained liable to RSN for its errors up to $50,000. Nothing
in the contract exculpates, holds harmless, or otherwise limits
ECS's liability to third parties. Samuelson v. Lord, Aeck &
Sergeant, Inc., 205 Ga.App. 568, 571-572, 423 S.E.2d 268
(1992) (apart from the conti-act, ECS engineers had a duty not
to negligently hami third persons). Although the limitation
of liability provision capped ECS's liability to RSN, ECS
remained substantially responsible for its professional errors
and retained the incentive to perform engineering services
with due regard for the safety, health, and welfare of the
public. Precision Planning, supra; see Valhal Corp. v. Sullivan
Assoc., 44 F.3d 195, 202-204 (3rd Cir.1995). Under these
circumstances, we find that the *55 limitation of liability
provision in the contract represented a reasonable allocation
of risks in an arms-length business transaction, and did not
violate the public policy underlying OCGA § 13-8-2(a) or the
public policy for professional engineering practice set forth
in OCGA § 43—15—1 et seq. Precision Planning, supra; see
Blaylock Grading Co. v. Smith, 189N.C.App. 508,658 S.E.2d

680, 682-684(2008).1

Judgment affirmed.

MILLER, C.J., and BARNES, J., concur.

All Citations

301 Ga.App. 52, 686 S.E.2d 853, 09 FCDR 3819

Footnotes

1 RSN also claims that, even if the limitation of liability provision did not violate public policy and was
enforceable, another provision in the contract rendered ambiguous the limit of damages agreed to by the
parties. We do not address this issue, which was not raised in the motions below or ruled on by the trial court.
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United States District Court, D. New Jersey.

Victor FABRICATORE. d/b/

a Hillsborough Rare Coins, Plaintiff,

V.

ADT LLC. et a!.. Defendants.

Civil Acdon No. 16-916 (FLW) (DBA)
I

Signed 07/02/2018

Attorneys and Law Firms

Bruce C. Licausi, Raritan, NJ, Randall J. Peach, Bridgewater,
NJ, for Plaintiff.

Charles Carson Eblen, Shook Hardy & Bacon LLP,
Kansas City, MO, Erin Patricia Loucks, Katherine O'Mara
Mowll, Shook, Hardy & Bacon, LLP, Philadelphia, PA, for
Defendants.

OPINION

Freda L. Wolfson, United States District Judge

*1 In this matter. Plaintiff Victor Fabricatore ("PlaintifP'),
the uninsured owner of a store that specializes in the
collection and sale of rare coins, seeks to obtain recovery from
Defendant ADT LLC ("Defendant" or "ADT"), a company
that monitored a security alarm system for Plaintiffs store,
for inventory stolen during a burglary of the store. Defendant
moves for summary judgment, pursuant to Federal Rule of
Civil Procedure 56, arguing that Plaintiffs sole remaining
claim for breach of contract is foreclosed by an exculpatory
provision in the parties' contract, or, alternatively, that
Plaintiff's damages are limited by a limitation of liability
provision in the contract. For the reasons that follow,
Defendant's Motion is granted in part and denied in part.

I. BACKGROUND1

A. The Parties

Mr. Fabricatore is the sole owner and operator of
Hillsborough Rare Coins ("HRC"), a business engaged
in the collection and sale of rare coins. Statement of

Material Facts in Support of Defendant ADT LLC's Motion
for Summary Judgment ("Def.'s Statement"), ^ 1-2, 30;
Plaintiff's Responsive Statement of Material Facts ("Pl.'s
Resp."), ^ 1-2, 30. ADT is a limited liability company
that provides a broad range of alarm monitoring services for
commercial and residential properties.

B. The Alarm Services Contract

In 2006, Plaintiff purchased an alarm system from ADT for
the HRC store located in Green Brook, New Jersey (the
"Store"). Plaintiffs Supplemental Statement of Material Facts
("Pl.'s Statement"), If 1; ADT LLC's Response to PlaintifFs
Supplemental Statement of Material Facts ("Def.'s Resp."),

K I.2 On September 26, 2014, HRC and ADT entered
into a subsequent contract (the "Contract") to upgrade and
convert the alarm system to ADT's "Pulse" system. Def.'s
Statement at D 8; Pl. 's Resp. at 18. The Contract states that, in
exchange for a monthly fee of $63.00, ADT agreed to provide,
inter alia, the following "Signal Receiving and Notification
Service":

B. SERVICES. ADT agrees to provide the services
indicated on page two (2), which include any of the
following ("Services"):

2. Signal Receiving and Notification Service. Signal
Receiving and Notification Service shall be provided by
ADT if this Contract includes a charge for Service. If
an alarm signal registers at ADT's [Customer Monitoring
Center ("CMC") ], ADT shall endeavor to notify the
appropriate Police or Fire Department and the designated
representative of the Customer. If a burglar alarm signal
or fire signal registers at ADT's CMC, ADT at it sole
discretion may endeavor to contact Customer's premises
by telephone (or, in the case of a burglar alarm system
only, by Two-Way Voice if such monitoring service has
been elected by Customer) to verify that the alarm is not
false. Failing to contact Customer promptly or questioning
the nature of the response received upon such contact,
ADT shall endeavor to notify the appropriate Police
Department or Fire Department. Customer agrees that ADT
shall have no liability pertaining to any Two-Way Voice
coinmunication or its publication. If a supervisory signal
or trouble signal registers at ADT's CMC, ADT shall
endeavor to notify the designated representative of the
Customer.
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*2 Small Business Contract ("Contract"), Def.'s Mot. for
Summ. J., Ex. D at4, K B (italics added).

Although Plaintiff signed the Contract on behalf of HRC,
Plaintiff testified he may or may not have actually read the
Contract before signing it. Deposition Transcript of Victor
Fabricatore ("Fabricatore Dep."), at 47:12-48:5; see Def.'s
Statement at ^ 10, 12; Pl.'s Resp. at ^ 10, 12. Above
the signature line, the Contract provides, in relevant part:
"I acknowledge and agree to each of the following: (A)
this Contract consists of six (6) pages. Before signing
this Contract, I have read, understand and agree to
each and every term of this Contract, including but not
limited to Paragraphs C and E of the important terms
and conditions." Contract at 1 (emphasis in original). The
Contract also includes an integration clause, which states
that "[tjhis Contract constitutes the entire agreement between
Customer and ADT." Id. at 6,1 L.

Paragraph E of the Contract, entitled, "LIMITATIONS ON
LIABILITY," contains several provisions that are relevant to
the instant dispute. Id. at T( E (emphasis in original). The first
of those provisions (the "Exculpatory Provision") explains
that although ADT agrees to provide alarm services, it is not
an insurer, and thus, that the amounts charged to Plaintiff are
based on the services provided by ADT, rather than the value
of Plaintiff's property. See id. at1[ E(l)-(2). The Exculpatory
Provision further provides that ADT cannot be held liable
as an insurer for losses related to an event that ADT's alarm

system is designed to detect or avert. See id. Specifically, the
Exculpatory Provision states:

1. ADT IS NOT AN INSURER. THE AMOUNTS ADT
CHARGES CUSTOMER ARE NOT INSURANCE
PREMIUMS. SUCH CHARGES ARE BASED UPON
THE VALUE OF THE SERVICES, SYSTEM
AND EQUIPMENT ADT PROVIDES AND ARE
UNRELATED TO THE VALUE OF CUSTOMER'S
PROPERTY, ANY PROPERTY OF OTHERS
LOCATED IN CUSTOMER'S PREMISES, OR ANY
RISK OF LOSS ON CUSTOMER'S PREMISES.

2. ADT'S SERVICES, SYSTEMS AND EQUIPMENT
DO NOT CAUSE AND CANNOT ELIMINATE
OCCURRENCES OF THE EVENTS THEY ARE
INTENDED TO DETECT OR AVERT. ADT MAKES
NO GUARANTY OR WARRANTY ... THAT THE
SERVICES, SYSTEM OR EQUIPMENT SUPPLIED
WILL DETECT OR AVERT SUCH EVENTS OR THE

CONSEQUENCES THEREFROM. ACCORDINGLY,
ADT DOES NOT UNDERTAKE ANY RISK THAT
CUSTOMER'S PERSON OR PROPERTY, OR
THE PERSON OR PROPERTY OF OTHERS,
MAY BE SUBJECT TO INJURY OR LOSS IF
SUCH EVENT OCCURS. THE ALLOCATION OF
SUCH RISK REMAINS WITH THE CUSTOMER,
NOT ADT. INSURANCE, IF ANY, COVERING
SUCH RISK SHALL BE OBTAINED BY THE
CUSTOMER. ADT SHALL HAVE NO LIABILITY
FOR LOSS, DAMAGE OR INJURY DUE DIRECTLY
OR INDIRECTLY TO EVENTS, OR THE
CONSEQUENCES THEREFROM, WHICH THE
SYSTEMS OR SERVICES ARE INTENDED TO
DETECT OR AVERT. CUSTOMER SHALL LOOK
EXCLUSIVELY TO ITS INSURER AND NOT ADT
TO PAY THE CUSTOMER IN THE EVENT OF ANY
SUCH LOSS, DAMAGE OR INJURY. CUSTOMER
RELEASES AND WAIVES FOR ITSELF AND
ITS INSURER ALL SUBROGATION AND OTHER
RIGHTS TO RECOVER FROM ADT ARISING
AS A RESULT OF PAYING ANY CLAIM FOR
LOSS, DAMAGE OR INJURY OF CUSTOMER OR
ANOTHER PERSON.

*3 Id. (emphasis in original).

The Contract also includes a provision (the "Limitation of
Liability Provision") that limits ADT's liability in the event
that it fails to perform its conta-actual obligations. See id. at ^
E(3). Specifically, the Limitation of Liability Provision states:

3. IF NOTWITHSTANDING
THE PROVISIONS OF THIS
PARAGRAPH E, ADTIS FOUND
LIABLE FOR LOSS, DAMAGE
OR INJURY UNDER ANY
LEGAL THEORY DUE TO A
FAILURE OF THE SERVICES,
SYSTEM OR EQUIPMENT IN
ANY RESPECT, ITS LIABILITY
SHALL BE LIMITED TO A
SUM EQUAL TO 10% OF THE
ANNUAL SERVICE CHARGE
OR $1,000, WHICHEVER IS
GREATER, AS AGREED UPON
DAMAGES AND NOT AS A
PENALTY, AS CUSTOMER'S
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SOLE REMEDY. THIS WILL BE
THE SOLE REMEDY BECAUSE
IT IS IMPRACTICAL AND

EXTREMELY DIFFICULT TO
DETERMINE THE ACTUAL

DAMAGES, IF ANY, WHICH
MAY RESULT FROM ADT'S
FAILURE TO PERFORM ANY OF

ITS OBLIGATIONS UNDER THIS
CONTRACT. IF CUSTOMER

REQUESTS, ADT MAY ASSUME
GREATER LIABILITY BY
ATTACHING A RIDER TO

THIS CONTRACT STATING
THE EXTENT OF ADT'S

ADDITIONAL LIABILITY AND
THE ADDITIONAL CHARGES

CUSTOMER WILL PAY FOR

ADT'S ASSUMPTION OF

SUCH GREATER LIABILITY.
HOWEVER, SUCH ADDITIONAL
CHARGES ARE NOT
INSURANCE PREMIUMS, AND
ADT IS NOT AN INSURER EVEN
IF IT ENTERS INTO SUCH A
MDER.

THE PART OF ADT, ITS AGENTS
OR EMPLOYEES.

Id. (emphasis in original).

Finally, Paragraph E provides that:

4. THE PROVISIONS OF THIS

PARAGRAPH E SHALL APPLY
NO MATTER HOW THE

LOSS, DAMAGE OR INJURY

OR OTHER CONSEQUENCE
OCCURS, EVEN IF DUE
TO ADT'S PERFORMANCE
OR NONPERFORMANCE OF
ITS OBLIGATIONS UNDER

THIS CONTRACT OR FROM

NEGLIGENCE (ACTIVE OR
OTHERWISE), STRICT
LIABILITY, VIOLATION OF
ANY APPLICABLE CONSUMER
PROTECTION LAW OR ANY

OTHER ALLEGED FAULT ON

Id. at D E(4) (emphasis in original).

C. The Burglary
At approximately 10:30 p.m. on June 1, 2015, a group of
burglars broke into the Store by cutting through the wall
of an adjoining business and disarming the Store's alarm
system. See Def.'s Statement at ^ 20; Pl.'s Resp. at K 20.
The circumstances concerning the triggering ofADT's alarm
system and ADT's response to the alarm are not entirely clear
from the record. To begin, it is undisputed that, when the
burglars first entered the Store, the ADT alarm system was
triggered. See Def.'s Statement at 122; Pl.'s Resp. at 122.It
is further undisputed that ADT's Pulse team sent Plaintiff an
email (the "Notification Email") notifying him that a silent
panic alarm had been triggered at 10:36 p.m. at the Store. See
Def.'s Statement at I 23; Pl.'s Resp. at I 23; Pl.'s Statement
at 138; Def.'s Resp. at ^ 38. Although the time stamp on the
Notification Email shows that it was received by Plaintiff at
11:06 p.m.. Plaintiff asserts that he did not see the Notification
Email until the burglary was over, because it went directly into
his "spam" folder. See Pl.'s Statement at K 40; Certification
of Victor Fabricatore in Opposition to Motion for Summary
Judgment ("Fabricatore Cert."), Ex. C.

The parties dispute whether an alarm signal ever registered
at ADT's CMC. See Pl.'s Statement at 139; Def.'s Resp. at ^
39. According to Plaintiff, although ADT was aware that the
silent alarm had been triggered, ADT breached its contractual
obligations by failing to call Plaintiff and to contact the police.
Pl.'s Statement at T[ 39. Conversely, despite acknowledging
that it sent Plaintiff the Notification Email regarding the
silent panic alarm, Defendant denies that an alann signal ever
registered at ADT's CMC. Def.'s Resp. at K 39.

*4 In any event, at approximately 11:20 p.m. on the
night of the burglary, an ADT representative (the "ADT
Representative") called Plaintiff to inform him that a "trouble
signal" was received from the ADT alarm system, indicating
that there had been a power loss to the system. Pl.'s
Statement at f^ 41-53; Def.'s Resp. at ^ 41^t3. The ADT
Representative assured Plaintiff that the system was still
functioning on battery backup and explained that Plaintiff
would receive a call in the event that battery backup failed.
See Pl.'s Statement at ^ 45^6; Def.'s Resp. at ^ 45-
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46. It is undisputed that the ADT Representative never
informed Plaintiff that, in addition to the power loss signal,
there was also an alarm signal indicating an entry into
the Store.3 Pl.'s Statement at ^ 47; Def.'s Resp. at D 47.
According to Plaintiff, the burglars remained in the Store
for approximately three hours. See Pl.'s Statement at \ 36.
Ultimately, the thieves escaped with valuable rare coins and
other merchandise, representing somewhere between 25-
50% ofHRC's inventory. See Def.'s Statement at ^ 21, 25;
PL'S Resp.at II 21,25.

Following the burglary, Lieutenant William Cowan from the
Green Brook Police Department spoke with an operator for
ADT's Pulse team (the "Operator") regarding the burglary.
Pl.'s Statement at ^ 49; Def.'s Resp. at 149; see Transcript of
December 13, 2017 Conversation ("Operator Tr."), Pl.'s Opp.
to Def.'s Mot. for Summ. J., Ex. A. The Operator explained
that, in her experience, ADT's Pulse team always dispatches
the police upon receipt of a silent panic alarm signal at the
CMC. Operator Tr. at 48:1-8. Thus, when questioned as to
why ADT would have sent out the Notification Email without
dispatching the police, the Operator stated her belief that the
alarm must have been disabled, such that the CMC did not
receive "the signal on the monitoring side." Id. at 48:21-
49:23. Yet, when Lieutenant Cowan noted that the alarm was
not ripped off the wall until approximately one hour after the
break-in, the Operator was unable to explain why the CMC
did not receive the panic alarm signal properly or why the
police would not have been dispatched in this case. Id. at
50:2-51:17.

)?

obtaining insurance, [he] discovered that the policies offered
contained so many exclusions (while being so costly) that
it made no business sense to obtain it for the type of coins
[he] was dealing in." Id. at ^ 26. Indeed, Plaintiff submits
that, based on the exclusions that are typically contained in
such policies, "a significant portion of the coins stolen during
the robbery would have been excluded from coverage.'
Id. at 1 28. Thus, "in [Plaintiffs] experience, affordable
insurance covering all of the coins in [his] store was simply
not available, as a practical matter." Id. at K 27. Defendant
disputes that insurance covering the Store's inventory was not
available, asserting that Plaintiff was able to obtain quotes for
insurance and simply made a business decision not to insure
the Store's inventory. Def.'s Resp. at ^ 27-30

E. Procedural History

*5 On December 2, 2015, HRC filed suit against ADT
in the Superior Court of New Jersey, Somerset County,
Law Division. ECF No. 1. On February 1, 2016, Defendant
removed the action to this Court, pursuant to 28 U.S.C. §
1441, on the basis of diversity jurisdiction. Id. On October
4, 2016, HRC filed a First Amended Complaint, asserting
claims for: (i) breach of contract; (ii) promissory estoppel;
(iii) equitable estoppel; (iv) breach of the implied covenant
of good faith and fair dealing; (v) breach of warranty; (vi)
violation of the New Jersey Consumer Fraud Act ("NJCFA"),
N.J.S.A. § 56:8-1, et seq.; (vii) violation of the New Jersey
Products Liability Act ("NJPLA"), N.J.S.A. § 2A:58C-1, et
seq.; and (viii) theft or civil conspiracy to commit theft. ECF
No. 30.

D. The Store's Inventory was Uninsured
It is undisputed that, at the time of the burglary, Plaintiff
did not have insurance for either the Store or its inventory.
Fabricatore Dep. at 71:4-22; Pl.'s Statement at I 26;
Def.'s Resp. at D 26. Plaintiff testified that although he
had previously received quotes for obtaining insurance, see
Fabricatore Dep. at 71:23-72:5 ("Q: Ever get quotes for
insurance for your inventory? A: Yes. Q: Do you remember
how much the premium was? A: $8,500. Q: Per year? A: Per
year per $250,000."), he chose not to get insurance because
of"[t]he cost and exclusions." Id. at 72:6-8.

According to Plaintiff, insurance for the inventory held by
the Store—"small coins that can be hidden easily and where
inventory changes daily"—is "difficult to obtain and, where
it is available, is cost-prohibitive." Fabricatore Cert. ^ 25.
In that regard. Plaintiff explained that when he "looked into

On May 2, 2007, the Honorable Mary L. Cooper, U.S.D.J.,
granted Defendant's Motion to Dismiss all of the claims
asserted in the First Amended Complaint, with the exception
of HRC's breach of contract claim. ECF Nos. 39-40.
Significantly, Judge Cooper found that HRC stated a plausible
claim for breach of contract that was not subject to the
Exculpatory Provision contained in Paragraph E of the
Contract, because: (i) HRC alleged that ADT breached its
contractual obligation to immediately call Mr. Fabricatore and
the police if an alann was triggered; and (ii) "HRC is not
seeking coverage from ADT for the store's losses." ECF No.
39 at 9-10. Additionally, Judge Cooper found that it was
premature to address ADT's argument that HRC's damages
should be limited to $1,000 under the Limitation of Liability
Provision. See id. at 10.

This matter was reassigned to me on July 10, 2017. ECF
No. 45. HRC filed a Motion for Leave to File a Second
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Amended Complaint on September 15, 2017. ECF No. 48. On
January 12,2018, the Magistrate Judge denied HRC's Motion
for Leave to File a Second Amended Complaint, insofar as

HRC sought to amend its NJCFA claim, 't and granted the
Motion, insofar as HRC sought to designate Mr. Fabricatore,
doing business as HRC, as the proper Plaintiff in this case.
ECF Nos. 57-58. Accordingly, on January 1, 2018, Plaintiff
filed the Second Amended Complaint, which is identical to
the First Amended Complaint, except for the fact that Mr.
Fabricatore is named as the Plaintiff. ECF No. 59. Defendant

filed the instant Motion for Summary Judgment on December
20,2017. ECF Nos. 52-55. Defendant's Motion has been fully
briefed. ECF Nos. 60-62, 66-67.

II. LEGAL STANDARD

Summary judgment is appropriate where the Court is satisfied
that "there is no genuine issue as to any material fact and
that the movant is entitled to a judgment as a matter of law."
FED. R. CIV. P. 56(a); Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986); Orson, Inc. v. Miramax Film Corp., 79 F.3d
1358,1366 (3d Cir. 1996). A factual dispute is genuine only if
there is "a sufficient evidentiary basis on which a reasonable
jury could find for the non-moving party," and it is material
only if it has the ability to "affect the outcome of the suit
under governing law." Kaucher v. County of Bucks, 455 F.3d
418, 423 (3d Cir. 2006); see alsoAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). Disputes over irrelevant
or unnecessary facts will not preclude a grant of summary
judgment. Anderson, 477 U.S. at 248. "In considering a
motion for summary judgment, a district court may not make
credibility detenninations or engage in any weighing of the
evidence; instead, the non-moving party's evidence 'is to be
believed and all justifiable inferences are to be drawn in his
favor.' "Marino v. Indus. Crating Co., 358 F.3d 241,247 (3d
Cir. 2004) (citation omitted).

*6 The moving party bears the initial burden of
demonstrating the absence of a genuine issue of material
fact. Celotex, 477 U.S. at 322. If the movant satisfies its
initial burden, the nonmoving party cannot rest upon mere
allegations in the pleadings to withstand summary judgment;
rather, the nonmoving party "must counter with specific facts
which demonstrate that there exists a genuine issue for trial."
Orson, 79 F.3d at 1366. Specifically, the nonmoving party
"must make a showing sufficient to establish the existence of
each element of his case on which he will bear the burden of
proof at trial." Huang v. BP Amoco Corp, 271 F.3d 560, 564
(3d Cir. 2001); See Orsattiv. New Jersey State Police, 71 F.3d

480,484 (3d Cir. 1995) ("[A] plaintiff cannot resist a properly
supported motion for summary judgment merely by restating
the allegations of his complaint, but must point to concrete
evidence in the record that supports each and every essential
element of his case."). Thus, "a mere 'scintilla of evidence'
in the nonmovant's favor" is insufficient to create a genuine
issue of fact." ^amam,/nc.v. Westfieldlns. Co., 814 F.3d 660,
666 (3d Cir. 2016) (citation omitted); See Lackey v. Heart of
Lancaster Reg'l Med. Cfr., 704 F. App'x 41, 45 (3d Cir. 2017)
("There is a genuine dispute of material fact if the evidence
is sufficient for a reasonable factfinder to return a verdict for
the nonmoving party."). Ultimately, it is not the Court's role to
make findings of fact, but to analyze the facts presented and
determine if a reasonable jury could return a verdict for the
nonmoving party. See Brooks v. Kyler, 204 F.3d 102, 105 n.
5 (3d Cir. 2000).

III. DISCUSSION

Defendant moves for summary judgment, arguing that the
Exculpatory Provision operates as a complete defense to
Plaintiffs breach of contract claim. Alternatively, Defendant
maintains that, pursuant to the Limitation of Liability
Provision, this Court should limit Plaintiffs recoverable
damages to $1,000. Because the parties' arguments with
respect to each of those provisions overlap, the Court
will address the enforceability of the Exculpatory Provision
and the Limitation of Liability Provision (collectively, the
"Exculpatory Provisions") in tandem.

A. The Exculpatory Provisions are Enforceable
As a preliminary matter, this Court's determination of whether
the Exculpatory Provisions are enforceable is complicated
by Plaintiffs failure to plead with specificity the precise
nature of the damages that he seeks to recover on his breach
of contract claim. To that end, in the Second Amended
Complaint, Plaintiff merely states that he seeks "damages"
from Defendant in connection with the breach of contract
claim. Second Am. Compl. at 9. Moreover, in rejecting the
exact same arguments regarding the Exculpatory Provision
that Defendant rehashes on this Motion, Judge Cooper found
as follows:

[The court] fmd[s] that HRC has stated
a plausible claim of breach of contract
that would not be subject to the insurer
provision. HRC has stated that under
the contract, ADT had an obligation to

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government W. 5



Fabricatore v. ADT LLC, Not Reported in Fed. Supp. (2018)

immediately call Fabricatore and the

police if the alarm was triggered. HRC
is not seeking coverage from ADT for
the store's losses. Rather, according to
HRC, the alann was triggered but no
phone call followed. Therefore, ADT
broke their contractual obligation.

See ECF No. 39 at 9-10. Stated differently, Judge Cooper
found that she did not need to address the enforceability of
the Exculpatory Provision, because Plaintiff is not seeking
to recover the Store's losses as a result of the burglary
in connection with the breach of contract claim. See id.

However, in his Opposition brief, Plaintiff indicates that he
"has brought the within action against [Defendant] for losses
arising from a burglary occurring at HRC's store ...." Pl.'s Br.
at 2.

In any event, this Court can only discern two categories of
damages that Plaintiff may seek to recover in connection
with his breach of contract claim: (i) losses arising from
the burglary, i.e., the stolen goods and property damage;
and (ii) compensatory damages for the cost of ADT's
services, including past premiums. The first category of those
damages clearly falls within the ambit of the Exculpatory
Provision, which provides that "ADT SHALL HAVE
NO LIABILITY FOR LOSS, DAMAGE OR INJURY
DUE DIRECTLY OR INDIRECTLY TO EVENTS,
OR THE CONSEQUENCES THEREFROM, WHICH
THE SYSTEMS OR SERVICES ARE INTENDED TO

DETECT OR AVERT." Contract at 6 1 E(2) (emphasis in
original). Additionally, the Limitation of Liability Provision,
which sets forth a limitation on damages in the event
that Defendant is held liable for failing to perform its
contractual obligations, covers the second category of

potential damages in this case.J Accordingly, because
the Exculpatory Provisions are facially applicable to any
damages that Plaintiff may seek in this action, the Court must
examine the enforceability of those Provisions.

*7 New Jersey law6 regarding exculpatory clauses7 is
well-settled. Although exculpatory clauses "have historically
been disfavored in law and thus have been subjected to
close judicial scmtiny," New Jersey courts "enforce contracts
that contain exculpatory clauses unless such provision
proves adverse to the public interest." Stelluti v. Casapenn
Enterprises, LLC, 203 N.J. 286, 303 (2010); See May fair
Fabrics v. Henley, 48 N.J. 483, 487 (1967) ("Where they

do not adversely affect the public interest, exculpatory
clauses in private agreements are generally sustained.").
In determining whether the enforcement of an exculpatory
provision would be contrary to public policy, the Supreme
Court of New Jersey has directed courts to look to the four
factors identified in Gershon, Adm'x Ad Prosequendum for
Estate of Pietroluongo v. Regency Diving Ctr., Inc., 368 N.J.
Super. 237, 248 (App. Div. 2004). See Stelluti, 203 N.J. at
304 ("The Gershon test ... captures the essential features to
be explored when considering whether enforcement of an
exculpatory agreement would be contrary to public policy.").
To wit, Gershon provides:

In New Jersey, an exculpatory release
will be enforced if (1) it does not
adversely affect the public interest; (2)
the exculpated party is not under a
legal duty to perfonn; (3) it does not
involve a public utility or common
carrier; or (4) the contract does not
grow out of unequal bargaining power
or is otherwise unconscionable.

368 NJ.Super.at 248.

Here, Plaintiff argues that the Exculpatory Provisions are
unenforceable, because they are both adverse to the public
interest and otherwise unconscionable. Specifically, Plaintiff
argues that the Provisions are adverse to New Jersey
public policy, because they insulate Defendant from liability
even where Defendant materially breaches its contractual
obligations and "offer[ ] no countervailing or redeeming
societal value." Pl.'s Br. at 19. Additionally, Plaintiff argues
that the Provisions are procedurally unconscionable, because
they are drafted in tiny print and are too inconspicuous to
be enforceable. See id. at 24-25. Plaintiff's arguments are
without merit.

Significantly, New Jersey law does not restrict the ability
of alarm service providers to limit their liability through
risk allocation provisions, and thus, New Jersey courts have
routinely upheld exculpatory provisions in contracts for alarm
services, including provisions similar to the ones contained in
the Contract, see, e.g., Synnex Corp. v. ADT Sec. Servs., Inc.,
394 N.J. Super. 577, 591-92 (App. Div. 2007) (enforcing an
exculpatory clause in a contract for a burglar alarm system,
which stated that ADT was not an insurer and was exempt

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Governmeni Works. 6



Fabricatore v. ADT LLC, Not Reported in Fed. Supp. (2018)

from liability for losses caused by events that the system was
designed to detect or prevent); Tessler & Son, Inc. v. Sonitrol
Sec. Sys. of N. New Jersey, Inc., 203 N.J. Super. 477, 481-
86 (App. Div. 1985) (enforcing a $250 limitation of liability
provision in an alarm services contract); Foont-Freedenfeld
Corp. v. Electro-Protective Corp., 126 N.J. Super. 254, 257-
58 (App. Div. 1973), affd, 64 N.J. 197 (1974) (affirming trial
court's partial summary judgment order enforcing a limitation
of liability clause in a burglary alarm services contract);
Jacobsen Diamond Ctr., LLC v. ADTSec. Servs., Inc., No. A-
1578-14T1,2016 WL 3766236, at *7 (N.J. Super. Ct. App.
Div. July 15, 2016) (enforcing a $1,000 limitation of liability
clause in a contract for the sale of a burglary alann system);
St. Paul Fire & Marine Ins. Co. v. Wells Fargo Alarm Servs.,
No. 95-712, 1995 WL 306642, at *5 (D.N.J. May 9, 1995)
(granting partial summary judgment on the enforceability of
a limitation of liability provision in the parties' alarm services
contract).

*8 The rationale in these cases is that exculpatory provisions
and limitations of liability are "reasonable measure[s] within
this particular industry to contain an alarm system supplier's
exposure from the losses caused by thefts or other criminal
acts." Jacobsen, 2016 WL 3766236 at *7. In that regard, as the
Synnex court aptly explained, sound policy reasons support
the enforcement of these provisions in the context of alarm
service contracts:

[W] here the subject matter of a
contract containing a limitation of
liability or exculpatory clause is an
alann contract, the buyer is in the
best position to know the value of
its property and to insure against any
loss from fire or theft, regardless
of whether the alarm company's
negligence was a contributing cause
of the occurrence. As the contract

between ADT and Synnex illustrates,
the purchase price of an alarm system
is generally only a small fraction of
the value of the property it is designed
to protect. If an alarm company were
subject to liability for loss of that
property, it would be hesitant to sell an

alann system to a buyer with valuable

property or would insist upon payment
of a premium to offset its exposure to a

claim. The requirement of payment of
such a premium would place the alarm
company in the position of selling not
only an alarm system but also a form
of insurance. Thus, to determine the

price for an alarm system, the company
would have to determine the value of

the buyer's property and its contents
as well as other pertinent risk factors,
such as its location, which would
be similar to an insurance company's
determination of the premium
for a casualty insurance policy.
Furthermore, insurance coverage for
loss from fire or theft is readily
available and is in fact maintained

by most property owners including
Synnex. Therefore, unlike a home
buyer who contracts for a home
inspection, the purchaser of an alarm
system does not have to rely upon
the availability of a tort claim against
the seller of the system to obtain
protection from loss of its property.

394 NJ.Super.at 592-93.

In Synnex, for example, the Appellate Division considered
the enforceability of an exculpatory provision contained in
an alarm services contract with ADT. There, Synnex, a
distributer of computers and computer-related equipment,
sued ADT following a burglary at Synnex's warehouse. See
id. at 583. Specifically, Synnex asserted claims for, inter alia,
negligence and breach of express and implied warranties,
based on the design of the alarm system and ADT's alleged
insufficient communication with Synnex on the night of the
burglary. See id. In the proceedings before the trial court, ADT
moved for summary judgment, arguing that an exculpatory
clause in the parties' alarm services contract—which required
the customer to rely on its own insurance for loss from any
theft—precluded Synnex's claims. See id. The trial court held
that ADT could not rely on the exculpatory provision, based,
in part, on its finding that the provision was contrary to public
policy. See id. at 584.

The Appellate Division reversed, holding that the exculpatory
provision was enforceable and did not violate public policy.
See id. at 580-81. As an initial matter, the court noted that
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New Jersey courts had previously upheld similar exculpatory

provisions in contracts for the sale of fire and burglary
alami systems, and that "such clauses may insulate an alarm
company from liability even for 'very negligent or grossly
negligent performance.' " Id. at 588 (quoting Tessler, 203
N.J. Super, at 485). Next, the court found that the exculpatory
provision was not contrary to public policy, because it "simply
allocate[d] responsibility to the buyer of an alarm system to
maintain insurance coverage, and the buyer [was] in the best
position to know the value of its property and to insure against
any loss." Synnex, 394 N.J. Super, at 580-81.

*9 More recently, in Jacobsen, the Appellate Division
affirmed the trial court's summary judgment mling that a
limitation of liability provision in a contract between ADT
and an uninsured store owner was enforceable. See 2016 WL

3766236 at *7-8. There, the store owner brought suit against
ADT and various other defendants, seeking to recover over $5
million in goods stolen from the store. See id. at *2. The trial
court granted ADT's motion for summary judgment, which
sought to enforce a $1,000 limitation of liability clause in
ADT's form contract with the owner. Id. at *3. Relying on
Synnex, the Appellate Division affirmed the enforceability of
the limitation of liability provision, finding that the limitation
was a "reasonable measure" for containing an alarm service
provider's exposure from losses caused by thefts, because it
merely allocated the responsibility of maintaining insurance
coverage to the alann purchaser, who was in the best position
to know the value of its property and insure against losses. Id.
at *7. With respect to the owner's public policy arguments, the
court noted that, although the "responsibility of maintaining
insurance coverage was expressly allocated to plaintiff^,] ...
plaintiff opted not to procure any such msurance." Id. at *8.
Thus, finding that there was "no compelling policy reason
to place the responsibility for customer losses due to theft
or burglary upon ADT simply because its customer failed to
take other measures within its control to manage a known
risk," the Appellate Division affirmed the enforceability of
the limitation of liability provision. Id.

As the Synnex and Jacobsen decisions illustrate. New Jersey
views exculpatory provisions and limitation of liability
clauses in alarm service contracts as reasonable measures

for providers to limit their exposure for theft-related losses.
Here, Plaintiff has failed to establish that enforcement of the
Exculpatory Provisions would implicate any public policy
concerns that were not present in those cases. To that
end, while Plaintiff raises several arguments regarding the
practicality of obtaining insurance for the Store's inventory,

Plaintiff testified that he did, in fact, receive insurance quotes
for the Store, and made a business decision that procuring
insurance was too costly. See Fabricatore Dep. at 71:23-
72:8; Fabricatore Cert. ^ 26 ("When I looked into obtaining
insurance, I discovered that the policies offered contained
so many exclusions (while being so costly) that it made no
business sense to obtain it for the type of coins I was dealing
in."). Moreover, although the Contract provided Plaintiff with
the right to increase ADT's liability in exchange for higher

fees, ° Plaintiff opted not to do so. See Greenspan v. ADTSec.
Servs. Inc., 444 F. App'x 566, 570 (3d Cir. 2011) (enforcing a
$500 limitation of liability provision, where the plaintiffs had
the right to obtain insurance and to increase ADT's limit on
its liability, but opted not to do so). Accordingly, I find that
enforcement of the Contract's Exculpatory Provisions does
not violate public policy.

Additionally, contrary to Plaintiffs argument, the Exculpatory
Provisions are enforceable even if Defendant breached its

contractual obligations. In that regard, Plaintiff fails to cite
any authority for the proposition that exculpatory provisions
are unenforceable where one party allegedly breached its
contractual obligations. To the contrary, where an exculpatory
provision is otherwise enforceable, courts routinely enforce
such provisions despite any alleged contractual breach, see,
e.g., Tessler, 203 N.J. Super. at 481, 483-86 (affirming
the trial court's decision to enforce a limitation of liability
provision, despite the jury's finding that the defendant
failed to perform its contractual obligations); Sys. v. ADT
Sec. Sen's., Inc., No. 07-3579, 2008 WL 682232, at *3
(D.N.J. Mar. 7, 2008) (enforcmg exculpatory provision in
alarm services contract, despite the plaintiff's allegation
that ADT breached its contractual obligations by failing to
provide adequate monitoring services). Indeed, Plaintiff is
effectively arguing that this Court should enforce Defendant's
performance obligations under the Contract on one hand,
but excuse Plaintiff from the Contract's risk allocation

provisions on the other. However, because Plaintiff has failed
to demonstrate that the public interest would be adversely
afEected by enforcing the Exculpatory Provisions, Plaintiff
"has shown no persuasive reason to leave the [CJontract
generally intact but then excise only the limitation of liability

clause."9 Jacobsen, 2016 WL 3766236 at *8.

*10 Moreover, Plaintiffs argument that the Exculpatory
Provisions are unenforceable because they are inconspicuous
and set forth in tiny print is unavailing. Significantly, courts
considering the enforceability of exculpatory provisions
phrased in nearly identical language have found that
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such provisions were written with sufficient clarity to be
enforceable. See, e.g., Tessler, 203 N.J. Super, at 481-86;
Foont-Freedenfeld, 126 N.J. Super, at 257-58; Jacobsen,
2016 WL 3766236 at *7; Greenspan, 444 F. App'x at 570;
St. Paul Fire, 1995 WL 306642 at *5. Additionally, the font
size of the Exculpatory Provisions is not so small as to render
those Provisions unenforceable, particularly since they are set
forth in bold, all-capitals font. See Prescription Counter v.
AmerisourceBergen Corp., No. 04-5802, 2007 WL 3511301,
at *12 (D.N.J. Nov. 14, 2007) (finding that a limitation
of liability provision was enforceable, even though it was
written in small font, where "the paragraph that addresse[d]
the limitation of liability [was] titled in all capital letters.");
Morgan Home Fashions, Inc. v. UTI, U.S., Inc., No. 03-0772,
2004 WL 1950370, at *4 (D.N.J. Feb. 9, 2004) ("Although
the small font and light print of the relevant terms may have
made them somewhat difficult to read, they do not approach
the near illegibility that has been deemed too inconspicuous
to be enforceable."). Indeed, the Provisions are set forth in
the same font and print size as the remainder of the terms
and conditions in the Contract, including those outlining the
performance obligations that Plaintiff seeks to enforce.

Finally, Plaintiffs argument that the Limitation of Liability
Provision is a reverse liquidated damages provision that is
unenforceable under New Jersey law ignores the Appellate
Division's decision in Tessler. In Tessler, the plaintiff brought
suit against an alarm services provider, alleging that the
defendant breached its contractual obligation to monitor the
plaintiffs shop. See 203 N.J. Super, at 480-82. The trial
court enforced a limitation of liability provision in the parties'
contract, which provided:

If [the defendant] should be found
liable for loss or damage due to
the failure of its services in any
respect, even if due to [the defendant's]
negligence, its liability shall be limited
to a siim equal to ten percent of
the annual monitoring charge for the
premises or $250 whichever is greater,
as liquidated damages and not as a
penalty....

Id at 481. Significantly, in affirming the enforceability of the
limitation of liability provision, the Tessler court explained
that while the provision "purports to be a liquidated damage

clause ... [i]n real effect, however, it is an exculpatory clause,
because it denies liability for all but a nominal amount of
damages." Id. at 482. In that regard, the court explained
that while liquidated damages clauses attempt to estimate
the reasonable forecast of damages caused by a breach,
"[t]he limit of $250 is obviously not the result of an effort
to fairly estimate plaintiffs likely damages from a break-
in." Id. at 482; See Morgan, 2004 WL 1950370 at *7 n.
6 ("Whereas a liquidated damages clause attempts to fairly
estimate the parties' likely damages in case of breach, an
exculpatory clause 'denies liability for all but a nominal
amount of damages.' ") (citation omitted). Following Tessler,
courts applying New Jersey law have interpreted limitation
of liability provisions contained in alarm services contracts
as exculpatory provisions, rather liquidated damages clauses.
see, e.g.. Jacobsen, 2016 WL 3766236 at *7; St. Paul Fire,
1995 WL 306642 at *2. As m Tessler, here, it is clear that
the Limitation of Liability Provision, which limits Plaintiffs
recoverable damages to $1,000 or 10% of the annual service
charge, is not an attempt to forecast Plaintiffs damages in the
event of a burglary. Accordingly, because the Limitation of
Liability Provision is an exculpatory provision, rather than a
reverse liquidated damages provision, Plaintiff's arguments to

that effect are imavailing.10

* 11 In sum, the Court finds that, because the Exculpatory
Provision is enforceable, Plaintiff cannot recover any
damages for losses arising from the burglary of the Store on
his breach of contract claim. Additionally, the Limitation of
Liability Provision is enforceable, and thus, to the extent that
Plamtiff seeks to recover compensatory damages outside of
the Store's losses for Defendant's alleged failure to perfonn its
contractual obligation to call Plaintiff or dispatch the Police,
Plaintiffs recoverable damages on his breach of contract
claim are limited to $1,000.

B. Remand is Warranted for Lack of Subject Matter
Jurisdiction

Having found that Plaintiffs recoverable damages on his
breach of contract claim are limited to $1,000, the Court must
review its subject matter jurisdiction over this case. In that
regard, pursuant to 28 U.S.C. § 1447(c), removed cases, such
as the case at bar, may be remanded at any time before final
judgment, if the district court determines that it lacks subject
matter jurisdiction over the case. 28 U.S.C. § 1447(c); See
DeJoseph v. Cont'l Airlines, Inc., 18 F. Supp. 3d 595, 597
(D.N.J. 2014) ("Removal is not appropriate if the case does
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not fall within the district court's original federal question
jurisdiction and the parties are not diverse.").

Here, the jurisdiction of this Court was based solely on the
existence of diversity jurisdiction under 28 U.S.C. § 1332.
For diversity jurisdiction to exist under § 1332, each party
must be of diverse citizenship from each other and the amount
in controversy must exceed $75,000. 28 U.S.C. § 1332(a);
see Grand Union Superm. of the Virgin lsi. Inc., v. H.E.
Lockhart Mgmt., Inc., 316 F.3d 408, 410 (3d Cir. 2003). The
parties are of diverse citizenship, and, at the time this case was
removed, Plaintiff asserted eight causes of action, exceeding
the threshold jurisdictional amount. Nonetheless, Plaintiffs
sole remaining cause of action in this case is his claim for
breach of contract, and, because I have determined that $ 1 ,000
Limitation of Liability Provision is enforceable. Plaintiffs
maximum recovery in this case is less than the required
jurisdictional amount. Accordingly, because the minimum
amount in controversy for diversity jurisdiction is no longer
satisfied, this Court is without subject matter jurisdiction
and remand is appropriate. See Valhal Corp. v. Sullivan
Assocs., Inc., 44 F.3d 195, 209 (3d Cir. 1995) ("Because we
have concluded that the limitation of liability clause is an
enforceable part of the contract which is the basis of this
diversity action, [the plaintiffs] maximum possible recovery
is $50,000.... Accordingly, we will vacate the order of the
district court and remand with directions to dismiss for lack

of subject matter jurisdiction.").

That said. Plaintiff has moved for reconsideration of the

Magistrate Judge's Order denying Plaintiffs request for leave
to amend his NJCFA claim. If Plaintiff were able to assert

such a claim, the jurisdictional amount may exceed $75,000.
Accordingly, this Court will delay a determination on remand
pending a decision on the Motion for Reconsideration.

IV. CONCLUSION

For the foregoing reasons, Defendant's Motion for Summary
Judgment is granted in part and denied in part, as follows:
(i) Defendant's Motion is granted, insofar as Defendant seeks
an order that the Exclusionary Provision bars Plaintiff from
recovering damages for the Store's losses; (ii) Defendant's
Motion is denied, insofar as Defendant seeks an order that

the Exclusionary Provision bars Plaintiff from recovering any
damages on his breach of contract claim; and (iii) Defendant's

Motion is granted, insofar as Defendant seeks an order that
any damages that Plaintiff can recover on his breach of
contract claim are limited to $1,000 under the Limitation of
Liability Provision.

All Citations

Not Reported in Fed. Supp., 2018 WL 3218694

Footnotes

1 For the purposes of the instant Motion, the Court draws the relevant facts from the parties' Local Rule 56.1
statements. These facts are undisputed, except where noted, and are construed in the light most favorable
to Plaintiff, the non-moving party on this Motion.

2 According to Plaintiff, ADT forged Plaintiff's signature on the 2006 contract (the "2006 Contract") pertaining
to the original installation of the alarm system for the Store. See Pl.'s Statement at ^4-10.

3 Once again, Defendant attributes the ADT Representative's failure to inform Plaintiff of the alarm signal
regarding the entry into the Store to the fact that an alarm signal never registered at ADT's CMC. See Def.'s
Resp. at If 47.

4 Plaintiff has moved for reconsideration of the Magistrate Judge's Order denying Plaintiffs Motion for Leave
to amend the NJCFA claim. See ECF No. 64.

5 Indeed, while Plaintiff contends that the Limitation of Liability Provision is unenforceable, Plaintiff does not
argue that his breach of contract claim seeks damages that fall outside the scope of that Provision.
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6 The parties do not dispute that New Jersey law governs this case.

7 As the Court explains, supra. New Jersey regards limitation of liability provisions in alarm service contracts—
including provisions that are nearly identical to the Limitation of Liability Provision—as exculpatory provisions,
and thus, courts determine their enforceability under the test pertaining to exculpatory provisions. See Tessler
& Son, Inc. v. Sonitrol Sec. Sys. of N. New Jersey, Inc., 203 N.J. Super. 477, 482 (App. Div. 1985); see, e.g.,
Jacobsen Diamond Ctr., LLC v. ADT Sec. Sen/s., Inc., No. A-1578-14T1, 2016 WL 3766236, at *7 (N.J.
Super. Ct. App. Div. July 15, 2016) (finding that a $1,000 limitation of liability provision in a contract for the
sale of a burglary alarm system was an enforceable exculpatory provision). Thus, this Court will examine
whether the Limitation of Liability Provision is enforceable in accordance with New Jersey law governing
exculpatory provisions.

8 Specifically, the Limitation on Liability Provision states: "IF CUSTOMER REQUESTS, ADT MAY ASSUME
GREATER LIABILITY BY ATTACHING A RIDER TO THIS CONTRACT STATING THE EXTENT OF
ADT'S ADDITIONAL LIABILITY AND THE ADDITIONAL CHARGES CUSTOMER WILL PAY FOR ADT'S
ASSUMPTION OF SUCH GREATER LIABILITY." Contract at 6, IT E(3) (emphasis in original).

9 I note that under New Jersey law, parties may not exculpate themselves from willful or wanton misconduct.
Tess/e/-, 203 N.J. Super, at 484; SeeKane v. U-Haul Int'l Inc., 218 F.App'x 163, 167 (3d Cir. 2007) (observing
that, under New Jersey law, willful and wanton "conduct cannot be exculpated."). The Supreme Court of New
Jersey has defined willful and wanton misconduct as follows:

It must appear that the defendant with knowledge of existing conditions, and conscious from such
knowledge that injury will likely or probably result from his conduct, and with reckless indifference to the
consequences, consciously and intentionally does some wrongful act or omits to discharge some duty
which produces the injurious result.

McLaughlin v. Rova Farms, Inc., 56 N.J. 288, 305 (1970). Significantly, however, this exception applies only
to willful and wanton conduct, and thus, parties may exculpate themselves from even gross negligence.
See Tessler, 203 N.J. Super. at 485 (holding that an exculpatory provision may insulate an alarm company
even for "very negligent or grossly negligent performance."). Here, as previously noted, Plaintiff has not
argued that Defendant's conduct in this case falls outside the scope of the Exculpatory Provisions, or more
specifically, that Defendant's conduct in failing to call Plaintiff or dispatch the police rose to the level of being
willful or wanton. In any event, even viewing the facts in the light most favorable to Plaintiff, the record is
bereft of any evidence suggesting that Defendant's conduct was willful or wanton. Accordingly, because no
reasonable factfinder could conclude that Defendant's conduct was willful or wanton, the Court's decision
on the applicability of the Exculpatory Provisions need not await a jury finding on the degree of Defendant's
liability.

10 I note that Plaintiff also argues that the Exculpatory Provisions should not be enforced, based on Plaintiffs
representations regarding the impact of the alleged forgery of the 2006 Contract on the 2014 Contract.
Specifically, in his Certification, Plaintiff asserts that "had the 2006 Contract not been forged, I would have
(prior to signing) reviewed the Terms and Conditions on the Contract," including the Exculpatory Provisions.
Fabricatore Cert. U 9-11. However, as Judge Cooper has already recognized, the 2014 Contract is the
operative agreement in this case, not the 2006 Contract, and thus, Plaintiffs arguments regarding the forgery
provide no basis for this Court to hold that the Exculpatory Provisions are unenforceable. See ECF No. 39
at 23. Moreover, Plaintiffs argument, distilled to its essence, is that his failure to read the 2014 Contract is
attributable to the alleged forgery of the 2006 Contract, and thus, that he should be excused from having to
comply with the Exculpatory Provisions. However, it is axiomatic that "one who does not choose to read a
contract before signing it cannot later relieve himself of its burdens." Abel Holding Co. v. Am. Dist. Tel. Co.,
138 N.J. Super. 137, 157 (Law. Div. 1975), aff'd, 147 N.J. Super. 263 (App. Div. 1977). Accordingly, because
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the 2006 Contract is not the operative agreement in this case, and because Plaintiffs failure to read the 2014

Contract provides no basis for relieving him of its obligations, I reject Plaintiffs argument that the Exculpatory
Provisions are unenforceable based on the alleged forgery.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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ROYAL INDEMNITY COMPANY
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SECURITY GUARDS. INC., Defendant.
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April 4, 2003.

Synopsis

Property insurer which paid insured for loss resulting from
fire on insured's premises brought action against security
guard service, which contracted with insured to provide
security services, to recover portion of damages, based upon
security service employee's alleged failure to respond to fire
alarm on premises which led to spread of fire. Security service
moved for summary judgment. The District Court, Baylson,
J., held that: (1) limitation of liability clause in contract
between security service and insured did not apply to alleged
losses caused by gross negligence or breach of contract,
and (2) genuine issues of material fact precluded summary
judgment.

Motion denied.

Procedural Posture(s): Motion for Summary Judgment.

WestHeadnotes(17)

[1] Federal Courts . Substance or procedure;
determinativeness

A federal diversity action is governed by
substantive state law.

[2] Federal Courts . Highest court

When ascertaining Pennsylvania law, for
purpose of applying it in federal diversity action,

[3]

[4]

[5]

[6]

[7]

the decisions of the Pennsylvania Supreme Court
are the authoritative source.

3 Cases that cite this headnote

Federal Courts Inferior courts

If the Pennsylvania Supreme Court has not
yet passed on an issue of substantive law,
then a district court sitting in diversity
applying Pennsylvania law will consider the
pronouncements of the lower state courts.

2 Cases that cite this headnote

Contracts Language of contract

Under Pennsylvania law, the intent of the parties
to a written contract is to be regarded as being
embodied in the writing itself, and when the
words are clear and unambiguous the intent is to
be discovered only from the express language of
the agreement.

1 Cases that cite this headnote

Contracts Existence of ambiguity

In deciding whether contract language is
unambiguous, under Pennsylvania law, a court
not only asks whether the language is clear,
but also hears the proffer of the parties and
determines if there are objective indicia that,
from the linguistic reference point of the parties,
the terms of the confaract are susceptible of
different meanings.

1 Cases that cite this headnote

Contracts ^ Existence of ambiguity

To be "ambiguous," under Pennsylvania law,
a contract provision must be capable of two
reasonable, alternative meanings.

Contracts . Existence of ambiguity

To be "unambiguous," under Pennsylvania law,
a contract provision must be reasonably capable
of only one constmction.
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[8] Contracts .-- Ambiguity in general

Under Pennsylvania contract law, it is the
court's function to determine if a provision is
ambiguous.

judgment in subrogation action brought by
insured's property insurer against security
service.

1 Cases that cite this headnote

[9] Contracts ." Existence of ambiguity

In determining whether contract provision is
ambiguous, under Pennsylvania law, a court
must not distort the meaning of the language or
resort to a strained contrivance in order to find
an ambiguity.

[13] Negligence . Gross negligence

Pennsylvania courts generally view "gross
negligence" as a want of even scant care, but
something less than intentional indifference to
consequences of actions.

6 Cases that cite this headnote

[10] Contracts Exculpatory contracts

Under Pennsylvania law, if either an exculpatory
clause or a limitation of liability clause in
a contract excludes or limits only negligent
conduct and is not broad enough to cover conduct
that may be described as grossly negligent,
willful or wanton, liability is neither excluded
nor limited if the conduct alleged is found to be
grossly negligent, willful, or wanton.

8 Cases that cite this headnote

[14] Negligence .— Gross negligence

To find "gross negligence," under Pennsylvania
law, there must be an extreme departure from
ordinary care.

6 Cases that cite this headnote

[15] Action Nature of Action

Under Pennsylvania law, a cause of action for
breach of contract is distinct from a cause of

action for negligence.

[11] Indemnity .'- Scope and Extent of Liability

Under Pennsylvania law, limitation of liability
clause in contract between owner of premises
and security guard service, stating that security
service would indemnify and hold owner
hamiless for losses caused solely by negligence
of security service to the extent of $50,000 per
occurrence, did not apply to any losses allegedly
caused by security service's gross negligence or
breach of contract.

1 Cases that cite this headnote

[12] Federal Civil Procedure . Insurance cases

Genuine issues of material fact as to whether

security service employee's failure to contact
insured's personnel when the initial critical
alarm on insured's premises sounded, as was
insured's procedure, constituted negligence,
gross negligence, or breach of security service
agreement with insured, precluded summary

[16] Negligence Nature and form of remedy

In Pennsylvania, a breach of contract action may
not be converted into a tort simply by alleging
that the conduct in question was done wantonly.

1 Cases that cite this headnote

[17] Detectives and Security
Guards ^ Authority, duty, and liability of
private detectives and security providers

Under Pennsylvania law, premises owner whose
building was destroyed in fire, allegedly as
result of security service employee's failure to
promptly notify owner's personnel after critical
fire alarm sounded, could maintain both a breach
of contract claim, arising out of security service
employee's alleged failure to perform duties
owed to owner under parties' security service
agreement, and a negligence claim, based on
those duties as well as duties that security service
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could have owed owner as a matter of social

policy, against security service.

1 Cases that cite this headnote
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•;

MEMORANDUM

BAYLSON, District Judge.

This subrogation action requires the Court to construe
a limitation of liability clause. In doing so, the Court
must address any differences between negligence and gross
negligence under Pennsylvania law. The underlying facts
concern a fire that occurred at an industrial facility operated
by Dana Corporation, a truck frame manufactairer. Dana's
insurer, plaintiff Royal Indemnity Company, paid Dana more
than $16.5 million as a result of the fire, and now, as subrogee
ofDana, seeks damages of at least $7 million from defendant
Security Guards, Inc., which provided guard services for
Dana. Royal Indemnity alleges that SGI failed to properly
respond to an alarm, which resulted in the spread of the fire.

Oral argument was held on March 7, 2003. For the reasons
that follow. Defendant's Motion for Summary Judgment that
the damages cannot exceed $50,000, and thus there is no
federal jurisdiction, will be denied.

I. Background
The following facts are viewed in the light most favorable to
the plaintiff.

This subrogation action arises out of a fire that occurred
on August 11, 1999 at a truck frame manufacturing facility
located in Reading, Pennsylvania. (Pl.'s Compl. ^ 8, 18).
The facility was owned and operated by Dana Corporation
("Dana"), a Virginia corporation with its principal place
of business in Toledo, Ohio. Id. ^ 2, 8. At all relevant
times, Royal Indemnity Company ("Royal"), a Delaware
corporation with its principal place of business in Charlotte,
North Carolina, was Dana's property insurer. Id. \ 6.

At the time of the fire, defendant Security Guards, Inc.
("SGI"), a Pennsylvania corporation with its principal place
of business in Wyomissing, Pennsylvania, provided guard
services to Dana at its Reading facility pursuant to a security
services agreement ("Agreement") between Dana and SGI
executed on August 14, 1989, and renewed annually pursuant
to its terms. Id. ^ 3, 9; Pichini Aff., Def.'s Mot. Summ. J.,
Ex. 1. At the time of the fire, the agreement was in full force
and effect, subject only to the fact that the hourly rate for each
guard had increased from $9 to $12.58. Id. \ 10; Pichini Aff.
II 9, Def.'s Mot. Summ. J.,Ex. 1.

SGI employee Hank Clarke ("Clarke") was stationed at
Dana's main security guard booth on August 11, 1999, from
2 p.m. to 10 p.m. (Pl.'s Compl. ^ 12). Upon the sounding
of a "critical alami," or Point 51 alarm, SGI guards were
required to immediately contact the maintenance supervisor
*500 located in the area where the alarm sounded and to

contact ADT, the alarm company, which, in the case of a fire,
would contact the Reading fire department. Id. T[ 13. At 5:39
p.m., a critical alarm was activated by a fire in the paint shop
in Section 104 of the Lewis building at the Dana plant. Id. ^
16,17. Royal alleges that Clarke failed to immediately contact
the supervisor in the area of the alarm or upon the sounding
of three subsequent critical alarms and attempted to instead
reset the alann. Id. ^ 19-21. At 5:54 p.m., approximately
fifteen minutes later, ADT automatically received a signal that
Dana's fire alarm had been activated and notified the Reading
fire department. Id. D 23. Royal claims the fire department
would have responded to the fire fifteen minutes earlier if
Clarke had followed the appropriate security procedure and
that the amount of damage to the plant would have been
substantially less. Id. II 24, 25.

As a result of the fire, Dana made a claim on Royal,
and in accordance with its policy terms. Royal paid Dana
$16,535,882.84. Id. D 27; Subrogation Receipt, Def.'s Mot.
Summ. J., Ex. A.
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Royal, as Dana's subrogee, initiated this action. The
three-count Complaint alleges negligence (Count I), gross
negligence (Count II), and breach of contract (Count
Ill) against SGI for its employees' failure to promptly
respond to the critical alarm signal at the Dana plant by
immediately contacting the maintenance supervisor and the
alarm company, who would have alerted the Reading fire
department. Id. If 28-36. Royal alleges that as a result ofSGI's
alleged failure to respond to the critical alarm that the fire
department could not respond to the fire at the Dana plant until
approximately fifteen minutes after the first critical alarm
sounded, resulting in greater damage to the plant. Id. ^ 29,
32, 35. On each count, Royal claims damages of at least $7
million plus interest and costs of suit. Id. ^ 30, 33, 36.

II. Legal Standard
Summary judgment is appropriate "if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law." Fed.R.Civ.P.
56(c). An issue is "genuine" if the evidence is such that a
reasonable jury could return a verdict for the non-moving
party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A factual dispute is
"material" if it might affect the outcome of the case under
governing law. Id. A party seeking summary judgment always
bears the initial responsibility for infonning the district court
of the basis for its motion and identifying those portions of the
record that it believes demonstrate the absence of a genuine
issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317,
322,106 S.Ct.2548, 91 L.Ed.2d 265 (1986). Where the non-
moving party bears the burden of proof on a particular issue
at trial, the moving party's initial burden can be met simply
by "pointing out to the district court that there is an absence
of evidence to support the non-moving party's case." Id. at
325, 106 S.Ct. 2548. After the moving party has met its
initial burden, "the adverse party's response, by affidavits or
as otherwise provided in this mle, must set forth specific facts
showing that there is a genuine issue for trial." Fed.R.Civ.P.
56(e). Summary judgment is appropriate if the non-moving
party fails to rebut by making a factual showing "sufficient to
establish the existence of an element essential to that party's
case, and on which that party will bear the burden of proof at
trial." Celotex, 477 U.S. at 322, 106 S.Ct. 2548. Under Rule
56, the Court *501 must view the evidence presented on
the motion in the light most favorable to the opposing party.
Anderson, 477 U.S. at 255, 106 S.Ct. 2505.

[i| |2| [31 This diversity action is governed by
substantive state law. See Erie R.R. Co. v. Tompkins, 304
U.S. 64, 78-80, 58 S.Ct. 817, 82 L.Ed. 1188 (1938).
When ascertaining Pennsylvania law, the decisions of the
Pennsylvania Supreme Court are the authoritative source. See
State Farm Mut. Automobile Ins. Co. v. Coviello, 233 F.3d

710, 713 (3d Cir.2000) (citing Connecticut Mut. Life Ins. Co.
v. Wyman, 718 F.2d63, 65 (3d Cir. 1983)). If the Pennsylvania
Supreme Court has not yet passed on an issue, then this court
will consider the pronouncements of the lower state courts.
See id.

This Court has subject matter jurisdiction pursuant to 28
U.S.C. §1331 because Plaintiff and Defendant are citizens

of different states, and the amount in controversy exceeds
$75,000. (Pl.'s Compl. 1 4). Venue is appropriate under 28
U.S.C. § 1391(a) because the events givmg rise to the claim
occurred in this District, and the property that is the subject
of this action is located in this District. Id. ^ 5.

III. Discussion

A. Limitation of Liability Clause
The limitation of liability clause in the contract between Dana
and SGI states in relevant part:

In the event of any bodily
injury or property damage loss
sustained by CLIENT [Dana] and
caused solely by the negligence
of CONTRACTOR [SGI] or its
employees, CONTRACTOR [SGI]
will indemnify and hold CLIENT
[Dana] harmless for such loss to the
extent of $50,000 per occurrence.

(Agreement, Def.'s Mot. Summ. J., Ex. 1). By its temis, this
clause is limited to claims based on negligence.

(4| 15] |6| 171 [8| |91 Under Pennsylvania law, "[i]t
is well established that the intent of the parties to a written
contract is to be regarded as being embodied in the writing
itself, and when the words are clear and unambiguous the
intent is to be discovered only from the express language of
the agreement." Steuart v. McChesney, 498 Pa. 45, 444 A.2d
659, 661 (1982). "In deciding whether contract language is
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unambiguous, a court not only asks whether the language is
clear, but also hears the proffer of the parties and determines if
there are 'objective indicia that, from the linguistic reference
point of the parties, the terms of the contract are susceptible of
different meanings.' "John Wyeth&Bro. Ltd., v. CIGNA Int'l.
Corp., 119 F.3d 1070, 1074 (3d Cu-.1997). To be ambiguous,
a contract provision must be capable of two reasonable,
alternative meanings. Madison Constr. Co. v. Harleysville
Mut. Ins. Co., 557 Pa. 595, 735 A.2d 100, 106 (1999). To
be unambiguous, a contract provision must be reasonably
capable of only one construction. Wyeth, 119 F.3d at 1074. It is
the court's function to detennine if a provision is ambiguous.
Polish American Machinery Corp. v. RD & D Corp., 760 F.2d
507,512 (SdCir.1985). In doing so, the court must not "distort
the meaning of the language or resort to a sta-ained contrivance
in order to fmd an ambiguity." Madison Constr., 735 A.2d at
106.

Defendant SGI moves for summary judgment and contends
that pursuant to the terms of the agreement between Dana and
SGI in effect at the time of the fire, that Royal's damages are
limited to $50,000, which caimot satisfy the $75,000 amount
in controversy requirement for diversity jurisdiction under
28 U.S.C. § 1332(a), and therefore Royal's claim must be
dismissed. (Def.'s Mot. Summ. J. at 1-2).

*502 SGI asserts that this provision was essential to the
agreement. (Pichini Aff. D 6, Def.'s Mot. Summ. J., Ex. 1).
SGI maintains that this provision clearly and unambiguously
limits its liability for any damages caused to Dana by SGI's
negligence to $50,000. (Def.'s Mem. Law. Supp. Mot. Summ.
J. at 5).

SGI notes that whereas exculpatory clauses are generally
disfavored by courts and subject to strict construction
standards, limitation of liability clauses are not disfavored
and are constmed under the general mles applying to contract
interpretation. See Valhal Corp. v. Sullivan Associates, Inc.,
44 F.3d 195, 202-03 (3d Cir.1995); Def.'s Mem. Law. Supp.
Mot. Summ. J. at 6. SGI seeks to enforce the $50,000
limitation of liability clause against Dana because it claims

that the parties were aware of the potential multimillion-dollar
exposure to SGI, and that the $50,000 amount is reasonable

when considered against SGI's fees for providing security
services, which amounted to $533,733.19 for 1999. Def.'s

Mem. Law. Supp. Mot. Summ. J. at 7 (citing Pichini Aff. T[ 9,
Def.'s Mot. Summ. J., Ex. 1).

Plaintiff opposes summary judgment and contends that the
limitation of liability clause is strictly limited to negligence,
that the issues in this case raise the standard of gross
negligence which is well-founded under Pennsylvania law,
and also the limitation of liability clause does not address the
claims based on breach of contract.

This Court previously has examined the scope of limitation of
liability clauses in contracts in situations similar to the instant
case. In Neuchatel Insurance v. ADT Security Systems, Inc.,
No. CIV.A.96-5396,1998 WL 966080, at *1 (E.D.Pa. Nov. 5,
1998) (Pollak, S.J.), the plaintiff insurer brought a subrogation
action against defendants ADT and others alleging that their
negligence and gross negligence resulted in the burglary of
a Rolex watch repair facility and the theft of $1.8 million
in merchandise. After examining the plaintiffs evidence and
limitation of liability clause in the contract between the
plaintiff and defendants, the Court concluded that the contract
limited the defendants' liability for acts of negligence and
gross negligence and granted summary judgment in favor of
the defendants. Jrf. at* 13.

In Neuchatel, the limitation of liability provision in question
was substantially broader than the provision in the instant
case. The first provision provided:

It is understood that ADT is not

an insurer ... and that the amounts

payable to ADT hereunder are based
upon the value of the services and
the scope of liability as herein set
forth and are unrelated to the value of

the customer's property or property of

others located in customer's premises.
ADT makes no guaranty or warranty,

including any implied warranty of
merchantability or fitness, that the

system or services supplied, will

avert or prevent occurrences or the

consequences therefrom, which the
system or service is designed to detect.
It is impractical and extremely difficult
to fix the actual damages, if any,
which may proximately result from the
failure on the part of ADT to perform
any of its obligations hereunder. The
customer does not desire this contract

to provide for full liability ofADT and
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agrees that ADT shall be exempt from

liability for loss, damage or injury due

directly or indirectly to occurrences

or consequences therefrom, which the
service or system is designed to detect
or avert; that if ADT should be found

liable for loss, damage or injury due

to a failure of service or equipment in

any respect, its liability shall be limited
to a sum equal to 100% of the annual

service charge or $10,000, whichever
is less, as the agreed upon damages and

not as a *503 penalty, as the exclusive

remedy; and that the provisions of
this paragraph shall apply if loss,

damage or injury irrespective of
cause or origin results directly or

indirectly to person or property from
performance or nonperformance of
obligations imposed by this contractor

from negligence, active or otherwise,
ofADT, its agents or employees.

Id. at * 8 (emphasis added).

Similarly, the provision in the insured's contract with
defendant Wells Fargo contained language limiting that
defendant's liability:

It is agreed that Wells Fargo is not

an insurer and that the payments
herein provided are based upon the

cost to Wells Fargo of its services
hereunder, and the extent of its liability
as herein below limited; that in the

event of a default on the part of Wells
Fargo in the performance of any of

its obligations hereunder, either by

way of non-performance or negligent
performance or otherwise, and as a

resulting loss, or in any event resulting
from the relationship hereby created,

Wells Fargo's liability shall not exceed
the sum of $50.00 and Subscriber's

sole remedy at law or in equity shall be

the right to recover a sum within such
limit.

Id. at * 9 (emphasis added).

The Court concluded that:

The ADT and Wells Fargo contracts

both contain clauses excluding, and/
or placing a dollar ceiling on,

liability; and in both instances those

clauses are keyed to negligence and
conduct that is "otherwise" wrongful.

Accordingly, this court concludes that,
notwithstanding plaintiffs' allegations

of gross negligence, plaintiffs'
potential recovery is limited by those
clauses.

Id. &t* 10.

[10] [11] In the instant case, the limitation of liability
provision only limits liability for damages "caused solely by

the negligence" of SGI or its employees. (Agreement, Def.'s
Mot. Summ. J., Ex. 1). The Court agrees with Judge Pollak's

finding in Neuchatel "that if either an exculpatory clause or a
limitation of liability clause excludes or limits only negligent

conduct and is not broad enough to cover conduct that may
be described as grossly negligent, willful or wanton, liability

is neither excluded nor limited if the conduct alleged is found

to be grossly negligent, willful, or wanton." Id. at *7 n. 4.
Additionally, the limitation of liability provision makes no

reference to liability for performance or non-performance
under the contract, so liability is neither excluded nor limited
for breach of contract.

B. Claims Based on Negligence

Royal claims that SGI's duty to Dana is undisputed. If a Point

51 critical alarm was triggered in the Dana paint shop, it was
Dana's procedure for the SGI guard to immediately notify the

Department 104 supervisor. (Pichini Aff. ^ 14, Def.'s Mot.

Summ. J., Ex. 1; Clarke Dep.at 20-21,34,63-64, Pl.'s Resp.
Def.'s Mot. Summ. J., Ex. B; Ott. Dep. at 101, Pl.'s Resp.
Def.'s Mot. Summ. J., Ex. C). A Point 51 critical alarm was

triggered on August 11, 1999 at 5:39 p.m., approximately
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fifteen minutes before a fire alami was triggered, and Clarke

was monitoring the alann panel for Dana in the control booth.
(Pichini Aff. ^ 10-12, Def.'s Mot. Summ. J., Ex. 1). Clarke
knew that he was always required to call someone in response
to a Point 51 critical alarm, and he was usually able to contact
a Dana supervisor within a minute. (Clarke Dep. at 67-69,
Pl.'s Resp. Def.'s Mot. Summ. J., Ex. B). Royal alleges that
Clarke neglected his duty. (Pl.'s Mem. Law. Resp. Def.'s Mot.
Summ. J. at 8).

Mr. Janisjewski, the Reading fire marshal, testified that the
sooner a fire department responds to a fire, the less damage
is *504 done, and with regard to Dana's paint shop fire,
he stated that there was an incipient stage to the fire, for
approximately ten to fifteen minutes before it broke into
full flame, but by the time the Reading fire department was
alerted, the paint shop was engulfed in flames. (Janisjewski
Dep. at 46-48,199-202, Pl.'s Resp. Def.'s Mot. Summ. J., Ex.
E).

Royal's fire cause and origin expert, John F. Goetz, testified
that it was likely that the fire started small before burning
across the side and under the dip tank, and that it was likely
that the fire burned for two to five minutes before triggering
the Point 51 alarm. (Goetz Aff. 11 5, 7, Goetz Dep. of Oct.
22,2002 at 223-24, Ex. 1). Mr. Goetz stated that the "delay in
alerting the fire department resulted in significant additional
fire damage to the Dana paint shop well in excess of one
million dollars." (Goetz Aff. ^ 10).

Royal further supports its claim that the fifteen-minute delay
resulted in the spread of the fire by pointing to the arrival of
the deputy fire chief on the scene three minutes after the fire
department was alerted. (Moyer Dep. at 75-76, Pl.'s Resp.
Def.'s Mot. Summ. J., Ex. D). Royal also asserts that even
if the alarm were placed in test mode, as SGI contends, SGI
guards were not instmcted to ignore all alamis, or specifically
the Point 51 critical alarms, but would not respond if an alarm
was in test mode only if specifically ordered not to do so.
(Clarke Dep. at 56; Ott. Dep. at 103, Pl.'s Resp. Def.'s Mot.
Summ. J., Exs. B, C). Mr. Clarke does not recall placing the
alarm in test mode or being told by anyone to ignore the Point
51 critical alarm on the day of the fire (Clarke Dep. at 53,57,
Pl.'s Resp. Def.'s Mot. Summ. J., Ex. C). Although Clarke did
not know what a "critical alarm" referred to, he knew that it

could be "very, very serious" and that it was always his duty
to call a supervisor when such an alarm sounded. Id. at 25-
26,61,67.

[12] Royal, through affidavits and depositions, has pointed
to genuine issues of material fact as to whether Clarke's failure
to contact Dana personnel when the Point 51 critical alarm
sounded constitutes negligence. SGI's Motion for Summary
Judgment on Count I will be denied. However, if a jury were
to conclude that SGI was negligent, its liability would be
limited to $50,000 as provided in the limitation of liability

clause in the contract between Dana and SGI.2

*505 C. Claims Based on Gross Negligence
SGI contends that Count II of Royal's Complaint, alleging
gross negligence, must fail because the limitation of liability
clause applies to negligence claims, and SGI cites numerous
cases to support its argument that Pennsylvania does not
recognize a cause of action for gross negligence. (Def.'s Mem.
Law. Supp. Mot. Summ. J. at 7).

There are many decisions of the Pennsylvania and federal
courts applying Pennsylvania law and which discuss the
concept of gross negligence. Analyzing the holdings and the
language of the numerous Pennsylvania cases on this issue is
more similar to looking at multiple pellets from a shotgun as
compared to a single bullet from a rifle.

SGI points to Ferrick Excavating and Grading Company
v. Senger Trucking Company, 506 Pa. 181, 484 A.2d 744,
749 (1984), in which the Pennsylvania Supreme Court wrote
that "there are no degrees of negligence in Pennsylvania."
SGI also points to the Third Circuit's discussion of gross
negligence in Fialkowski v. Greenwich Home for Children,
Inc., 921 F.2d 459, 462 (3d Cir.1990), in which the Court
observed that "[d]egrees of negligence are not generally
recognized under Pennsylvania common law." Following
Fialkowski, in Jordan v. City of Philadelphia, 66 F.Supp.2d
638, 644-45 (E.D.Pa.1999), the District Court dismissed a
gross negligence count of a complaint in response to a Rule
12(b)(6) motion, finding that the plamtiffs could proceed with
their claims under a general negligence theory with gross
negligence as the alleged standard of care violated. However,
it is not necessary to attempt to harmonize these many cases
or to try to devise a uniform theory under Pennsylvania law
in order to decide the summary judgment issue in this case.

InShoueyv. Duck Head Apparel Company, Inc., 49F.Supp.2d
413, 417 (W.D.Pa.1999), the court addressed the concept
of gross negligence having relevance under Pennsylvania
law only as it pertains to different standards of care, which
are not generally applicable in negligence cases. The court
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disregarded the claim of gross negligence and considered the
complaint as simply having asserted a claim for negligence.
/rf. at 418.

SGI asserts that because the instant case does not involve any
of the unique circumstances requiring a consideration of a
different standard of care than that presented in an ordinary
negligence case, that Royal's gross negligence claim is not
cognizable under Pennsylvania law. (Def.'s Mem. Law. Supp.
Mot. Summ. J. at 9).

113J [14] SGI also contends in the alternative that Royal's
factual allegations do not meet Pennsylvania's standard for
gross negligence. Pennsylvania courts generally view gross
negligence as "a want of even scant care, but something
less than intentional indifference to consequences of actions."
Fidelity Leasing Corp. v. Dun & Bradstreet, Inc., 494 F.Supp.
786, 790 (E.D.Pa.1980). Gross negligence also has been
defined as a "failure to perform a duty in reckless disregard
of the consequences or with such want of care and regard for
the consequences as to justify a presumption of willfulness
of wantonness." Williams v. State Civil Serv. Comm'n, 9

Pa.Cmwlth. 437, 306 A.2d 419, 422 (1973), affd, 457
Pa. 470, 327 A.2d 70 (1974). To find gross negligence,
there must be "an extreme departure from ordinary care."
Douglas W. Randall, Inc. v. AFA Protective Systems, Inc.,
516 F.Supp. 1122, 1126 (E.D.Pa.1981), affd, 688 F.2d 820
(3d Cir. 1982). SGI contends these cases demonstrate a focus
on the defendant's conduct rather than on the results of the

incident.

Royal contends that whether gross negligence is considered a
standard of care violated under a negligence theory, or *506
whether it is a separate cause of action, is a distinction with
no practical relevance because Pennsylvania consistently has
recognized that limitation of liability clauses which merely
mention "negligence," such as the one in the instant case, do
not limit damages arising out of gross negligence. (Pl.'s Mem.
Law. Resp. Def.'s Mot. Summ. J. at 5). This Court concludes
Royal's argument is supported by close analysis of case law.

The Court agrees with Royal that the Third Circuit's
discussion in Fialkowski that "degrees of negligence are
not generally recognized under Pennsylvania common law"
is dicta because other language in the case identifies
Pennsylvania "cases holding that the allegations of the
complaint were sufficient to state a claim for gross
negligence." 921 F.2d at 462 n. 6.

Royal deems inapposite the language in Ferrick that "there
are no degrees of negligence in Pennsylvania" because that
case concerned the standard of care applicable to bailment
situations and did not specifically discuss gross negligence.
484 A.2d at 749. As noted, though, in Home Indemnity
Company v. National Guardian Sec. Services Corp., No.
CIV.A.94-4964, 1995 WL 298233, at *4 (E.D.Pa. May 11,
1995), there are numerous post-Ferrick opinions recognizing
gross negligence as a theory or standard under Pennsylvania
law. For example, mNicholson v. Mount Airy Lodge, Inc., No.
CIV.A.96-5381, 1997 WL 811935, at *4 (E.D.Pa. Dec. 29,
1997), the Court denied the defendant's motion for summary
judgment on the plaintiffs claim of gross negligence and
noted the following:

Generally, "the issue of whether a given set of facts satisfies
the definition of gross negligence is a question of fact to be
determined by a jury." Albright v. Abington Mem 'I Hasp.,
548 Pa. 268, 696 A.2d 1159, 1164-65 (1997) (discussing
"gross negligence" under 50 P.S. § 7114(a)); Stark Co.
v. National Guardian Sec. Servs., 1990 WL 112110, *3
[ (E.D.Pa. Aug. 3, 1990) (Shapiro, J.) ] (generally whether
"defendant's actions demonstrate the lack of care required
of gross negligence is a question of fact for the jury"). The
court may decide the issue as a matter of law only when
"the conduct in question falls short of gross negligence,
the case is entirely free from doubt, and no reasonable jury
could find gross negligence." Albright, 696 A.2d at 11 65.

In Douglas W. Randall, a store security system triggered
numerous false alamis, which the security company
responded to by adjusting the system so that the alamis
stopped. The court denied the defendant's motion for
judgment notwithstanding the verdict, finding that if the
defendant turned down the sensitivity level of the system to
such a low level that it could not detect the entry of a person
into the store, that the jury did not err in finding that the
defendant's actions departed from the standard of ordinary
care to the extent that they constituted gross negligence. 516
F.Supp.atll26.

In Newark Ins. Co. v. ADT Security Systems, Inc., No.
CIV.A.96-3469, 1997 WL 539752, at *1 (E.D.Pa. Aug.
5, 1997), the plaintiff insurance company, as subrogee of
its insured, brought an action against the defendants ADT
and Bell Atlantic alleging negligence, gross negligence, and
breach of contract, among other claims, stemming from
a burglary of videotapes from the insured's warehouse.
Defendant ADT had installed and maintained the alarm at

the warehouse, and the defendant Bell Atlantic had provided
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service on the telephone lines. Id. The Court found that a

genuine issue of material fact existed as to whether ADT

was negligent or grossly negligent in allowing the warehouse
alarm system to allegedly remain *507 unmonitored for 56

days and in not performing certain tests required for particular
alann systems. Id. at *5. The Court denied ADT's motion

for summary judgment, finding that if ADT were found

negligent at trial, its liability would be limited to $1,000 as
provided in the limitation of liability clause in its contract

with the insured, but if it were found grossly negligent,
its liability would not be contractually limited. Id. On the

breach of contract claim, the Court found that a genuine
issue of material fact existed as to whether ADT breached its

contractual obligations to the insured but found that recovery
was limited to $1,000 by the contract provision applying
to injury resulting from performance or non-performance of
contractual obligations. Id. at *7.

Applying a gross negligence standard, SGI contends in

the instant case that Royal has not produced any evidence
suggesting that Clarke's failure to notify the maintenance
supervisor in response to the Point 51 alarm constitutes gross

negligence, but "was, at most, a failure to measure up to
the conduct of a reasonable person and, therefore, perhaps
negligence." (Def.'s Mem. Law. Supp. Mot. Summ. J. at 11).
SGI notes that there were no other critical alarms between

5:39 p.m. and 5:52 p.m. when the first alarm was received.
Id. at 9 (citing Dana Alami Records, Def.'s Mot. Summ. J.,
Ex. C.). One other critical alarm occurred after 5:54 p.m.
after ADT responded to the fire alarm by calling the fire
department. Id. at 10. SGI emphasizes that the 5:39 p.m.
critical alann was not a fire alami but was a supervisory alarm,
which did not require contacting the fire department. Id. at
11. It goes on to claim that Point 51 alarms were a common
occurrence at Dana, and not once during the previous forty
Point 51 alanns that had sounded in the weeks leading up to
and including the day of the fire had there been a fire in the
paint shop. Id. SGI contends that even though Clarke did not
remember putting the alarm into test mode that he must have
done so, which would not require a response from Clarke or
ADT.7rf.at 11-12.

Royal asserts that Clarke's ignoring of this alarm was reckless
and that SGI's attempts to explain the Point 51 alann as a
common occurrence that allegedly sounded five times on the
day of the fire are similar to the defense used in Douglas W.
Randall, where the alarm company defendant, after numerous
false alarms, turned down the system's sensitivity to the
point that it could not detect the entry of a person into the

store. 516 F.Supp. at 1126-27. Just as the jury found the
defendant grossly negligent in that case, Royal argues that it
would not be unreasonable for a jury to find that SGI was

grossly negligent when its employee ignored an alarm that he

understood could be "very, very serious."

In its reply brief, SGI submitted further evidence regarding
the Point 51 alarms that had sounded in the days and hours
leading up to the 5:39 p.m. alarm on August 11, 1999 in an
attempt to show that such alarms were a common occurrence

and that none of the prior alarms indicated a fire. SGI also

points to records showing that Mr. Clarke ordered the alarm
to be placed in test mode until 10 p.m. on August 11 even

though he does not recall doing so. (Def.'s Reply Br. Supp.
Mot. Summ. J., Ex C at 25). However, even if the alarm

were placed in test mode, SGI guards were not instructed to

ignore all alarms, or specifically the Point 51 critical alarms,
but would not respond if an alarm was in test mode only if
specifically ordered not to do so. (Clarke Dep. at 56; Ott. Dep.

at 103, Pl.'s Resp. Def.'s Mot. Summ. J., Exs. B, C).

Royal, through affidavits and depositions, has pointed to
genuine issues of material fact as to whether Clarke's failure

*508 to contact Dana personnel when the Point 51 critical
alarm sounded constitutes gross negligence. SGI's Motion for

Summary Judgment on Count II will be denied. Construing
the limitation of liability clause, the Court concludes that if,

under either a standard of care theory or a claim applying
gross negligence, if SGI were to be found grossly negligent,
its liability would not be limited to $50,000, and Royal
has provided evidence upon which a jury could find that
its damages far exceed the $75,000 jurisdictional amount in
controversy.

D. Claims Based on Breach of Contract
Royal asserts that its claim for breach of contract is not subject
to the limitation of liability provision in the contract between

Dana and SGI because that provision relates to injury or
damage caused solely by the negligence ofSGI. Royal asserts
that the provision is unambiguous and must be given its plain
meaning, but that if the Court finds the language ambiguous,

that becomes a question of fact for the jury. (Pl.'s Resp. Def.'s
Mot. Summ. J. at 14 n. 4).

Under Pennsylvania law, courts "have routinely referred to

the specific language of the contract in issue to determine
the scope of an exculpatory/limitation of liability clause, and

therefore, the type of conduct for which liability was excluded
or limited." Afeuc/iate/, 1998 WL 966080, at *9.
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In Neuchatel, for example, the contracts at issue in that case
clearly limited the defendants' liability for breach of contract
by specifically referring to the defendant's duties according
to their respective contracts. In the instant case, the limitation
of liability provision makes no reference to liability for
performance or non-performance under the contract, but only
limits liability for damages "caused solely by the negligence"
of SGI or its employees. (Agreement, Def.'s Mot. Summ. J.,
Ex. 1).

[15] [16] A cause of action for breach of contract is distinct
from a cause of action for negligence. In Pennsylvania, "a
contract action may not be converted into a tort simply by
alleging that the conduct in question was done wantonly."
Phico Ins. Co. v. Presbyterian Medical Serv. Corp., 444
Pa.Super. 221, 663 A.2d 753, 757 (1995). Royal maintains
that the breach of conti-act count of its Complaint is based
on SGI's failure to perform duties owed to Dana under the
Agreement and is distinct from its negligence cause of action,
which is based on duties SGI owes Dana "as a matter of social

policy." (Pl.'s Resp. Def.'s Mot. Summ. J. at 16).

Plaintiff points to Newark, in which the Court recognized a
cause of action for both breach of contract and negligence and
found that the plaintiff raised a genuine issue of material fact
on both actions. 1997 WL 539752,at *5-7.

Defendant relies on Valhal, in which the Third Circuit

considered whether a cause of action, although arising out of
a contracfaial relationship, should be brought in contract or
tort. 44 F.3d at 208. In Valhal, the Court discussed two lines of

reasoning: the "misfeasance/nonfeasance" approach and the
"gist of the action" approach. Id.

The first line comes from the Peimsylvania Superior
Court's opmioninRaabv. Keystone Ins. Co., 271 Pa.Super.
185,412 A.2d 638(1979), which involved a claim that the
insurance company negligently failed to pay benefits under
a no-fault automobile insurance policy and that an agent
of the company maliciously interfered with the contractual
relationship between the policyholder and the carrier. The
court wrote:

Generally when the breach of a contractual relationship
is expressed in terms of tortious conduct, the cause of
*509 action is properly brought in assumpsit and not in

trespass. However, there are circumstances out of which
a breach of contract may give rise to an actionable tort.
The test used to determine if there exists a cause of action

in tort growing out of a breach of contract is whether
there was an improper performance of a contractual
obligation (misfeasance) rather than a mere failure to
perform (nonfeasance).

Id. at 187-88, 412 A.2d 638. Under the Raab line of
reasoning, if there had been a complete failure to perform
a contract, the action lies in assumpsit, while if there had
been an improper performance, the action lies in tort. See
also Hirsch v. Mount Carmel Dist. Indus. Fund, Inc., 363

Pa.Super. 433, 526 A.2d 422, 423 n. 2 (1987). Under
the second line, the misfeasance/nonfeasance distinction

is not pursued. Rather, the nature of the wrong ascribed
to the defendant "[is] the gist of the action, the contract
being collateral." Grode v. Mutual Fire, Marine, and
Inland Ins. Company, 154 Pa.Cmwlth. 366, 623 A.2d
933, 935 n. 3 (1993) (quoting Closed Circuit Corp. v.
Jerrold Elec., 426 F.Supp. 361, 364 (E.D.Pa.1977)). Thus,
if the hann suffered by the plaintiff would traditionally be
characterized as a tort, then the action sounds in tort and
not in contract.

Id.

[17] However, Valhal is unavailing to Defendant. The
Pennsylvania Superior Court has explained that "the
important difference between contract and tort actions is the
latter lie from the breach of duties imposed as a matter of
social policy while the former lie for the breach of duties
imposed by mutual consensus." Phico, 663 A.2d at 757 (cited
m Factory Mkt., Inc. v. Schuller Int'l., Inc.. 987 F.Supp. 387,
393 (E.D.Pa. 1997)). In the instant case, a genuine issue of
material fact exists on all three counts of Plaintiff s Complaint
as to whether Defendant's conduct constituted negligence,
gross negligence, or breach of contract. The claim for breach
of contract arises out ofSGI's alleged failure to perform duties
owed to Dana under the Agreement, and the negligence cause
of action may be based on those duties as well as duties SGI
may owe Dana as a matter of social policy. Here, the contract
provision between Dana and SGI does not limit liability for
breach of contract, and Royal has offered evidence that its
damages exceed $75,000. Therefore, Defendant's Motion for
Summary Judgment on Count III will be denied.

IV. Conclusion

Royal has raised genuine issues of material fact for trial.
Therefore, for the reasons discussed above, Defendant's
Motion for Summary Judgment will be denied.
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An appropriate Order follows.

ORDER

18), Plaintiffs opposition thereto, and Defendant's Reply, and
following oral argument, it is hereby ORDERED that

Defendant's Motion for Summary Judgment is DENIED.

AND NOW, this 4th day of April, 2003, in consideration ^11 Citations
of Defendant's Motion for Summary Judgment (Doc. No.

255F.Supp.2d497

Footnotes

1 Royal contends that the affidavit of Guido M. Pichini, president and CEO of SGI, is inadmissible because
he does not have personal knowledge of the facts as required by Fed.R.Civ.P. 56(e). (Pl.'s Mem. Resp.
Def.'s Mot. Summ. J. at 23). Royal also asserts that the exhibits to his affidavit should not be considered. Id.
However, Royal repeatedly cites to Pichini's affidavit as factual support for its assertions in its brief responding
to Defendant's Motion for Summary Judgment. See Pl.'s Resp. Def.'s Mot. Summ. J. at 2, 8, 18.

SGI responds that it can meet its initial burden by relying entirely on the agreement between Dana and SGI
and that Pichini's affidavit merely authenticates that agreement. (Def.'s Reply Brief Supp. Mot. Summ. J. at
9-10; Pichini Aff. ^[ 6-8, Def.'s Mot. Summ. J., Ex. 1). SGI argues that Mr. Pichini, as SGI's president and
CEO and an SGI employee since 1983, is familiar with the services his company provides to clients such as
Dana as well as being familiar with the manner in which SGI performs its security duties and that his affidavit
and attached exhibits are proper. (Def.'s Reply Brief Supp. Mot. Summ. J. at 10).

Royal's argument is not well-supported by the record, and Royal's own reliance on the affidavit in its
responsive brief belies its own argument. The Court finds that Mr. Pichini's affidavit is admissible.

2 SGI is correct that if negligence were the only claim, federal jurisdiction would not exist. However, because
the Court concludes below that other claims, where the amount in controversy exceeds $75,000, exists,
federal jurisdiction is established.

3 Subsequent cases follow the "gist of the action" approach. See Factory Mkt., Inc. v. Schuller Int'l., Inc., 987
F.Supp. 387, 393-94 (E.D.Pa.1997).
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Distinguished by JHF Vista USA, Ltd. v. John S. Connor, Inc., D.Md.,
February 5, 2010

517F.Supp.2d723
United States District Court, W.D. Pennsylvania.

GREAT NORTHERN INSURANCE CO.. as Subrogee
of Croatian Fraternal Union of America, Plaintiff,

V.

ADT SECURITY SERVICES, INC., Defendant.

Civil Action No. 06-90

I

Sept. 17, 2007.

Synopsis

Background: Property insurer filed subrogation action
to recover monies paid insured-customer for damages to
building, resulting from undetected break in sprinkler system,
alleging claims of negligence and breach of implied warranty
against company hired to monitor customer's fire protection
and alarm system. Defendant filed motion for summary
judgment.

Holdings: The District Court, McVerry, J., held that:

[1] dispute over effect of limitation of liability provision in
service ticket for system maintenance was not governed by
article of the Pennsylvania Uniform Commercial Code (UCC)
governing contracts for the sale of goods;

[2] customer's request for service on its system became an
enforceable unilateral contract once the company provided
the requested service;

[3] service ticket was part of the bargained for maintenance
and repair agreement;

[4] customer and service company reached mutual agreement
as to the essential terms contained in service ticket;

[5] customer consented to limitation of liability provision
contained m service ticket;

[6] genuine issue of material fact as to whether customer's

employees had actual or apparent authority to sign service

ticket precluded summary judgment on issue of whether
limitation of liability provision in service ticket was part of
parties' bargain;

[7] limitation of liability provision was valid and enforceable,
under Pennsylvania common law; and

[8] reference to "negligence, active or otherwise" in limitation
of liability provision applied to acts of gross negligence.

Motion granted in part and denied in part.

Procedural Posture(s): Motion for Siimmary Judgment.

West Headnotes (44)

[1] Contracts .' Questions for Jury

The proper interpretation of a contract is a
question of law to be determined by the court in
the first instance.

[2] Telecommunications Contracts in general

Pennsylvania law would apply in determining
proper interpretation of a contract for monitoring
a fire protection and alarm system, the
performance of which occurred in Pennsylvania.

[3] Sales r- Machinery and equipment

Telecommunications . Limitation or

modification of liability

Dispute over effect of limitation of liability
provision in service ticket for maintenance of fire
protection and alarm system was not governed by
article of the Pennsylvania Uniform Coinmercial
Code (UCC) governing contracts for the sale of
goods, since the agreement between customer
and company that provided maintenance and
repair services to system upon request involved
predominantly the rendition of services, and
materials were merely incidental to the repair
work performed. 13 Pa.C.S.A. § 2101 etseq.

[4] Contracts r- Certainty as to Subject-Matter
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Contracts r- Necessity of assent

Contracts . Necessity in general

A contract is enforceable, under Pennsylvania
law, when the parties reach mutual agreement,
exchange consideration, and have set forth the
temis of their bargain with sufficient clarity.

4 Cases that cite this headnote

[5] Contracts •'- Certainty as to Subject-Matter

Under Pennsylvania law, an agreement is
sufficiently definite if the parties intended to
contract with each other and if a reasonably
certain basis exists upon which a court could
grant an appropriate remedy.

[6] Contracts r- Necessity of assent

Contracts ^ Offer and acceptance in general

Contracts >- Necessity in general

The essential terms to a contract include an
offer, acceptance, consideration, and/or mutual
agreement, under Pennsylvania law.

7 Cases that cite this headnote

[9] Contracts r- Contracts subject to
modification

Contracts - Necessity

Once a contract has been formed, its terms
may be modified as long as the parties
mutually agree to the modification and new
consideration is provided for the modification,
under Pennsylvania law.

3 Cases that cite this headnote

[10] Contracts *• Express contract

Contracts y- Implied agreements

Generally, under Pennsylvania law, a contract
may be express or implied.

1 Cases that cite this headnote

[11] Contracts <r- Express contract

An express contract will be found, under
Pennsylvania law, where the parties specifically
express the terms of their agreement, either orally
or in writing.

[7] Contracts

therefor

Contracts

Services and compensation

Place and time

Under Peimsylvania law, time or manner of
performance, and price or consideration are
essential terms of an alleged bargain, and must
be supplied with sufficient definiteness for a
contract to be enforceable.

5 Cases that cite this headnote

[12] Contracts r- Implied agreements

Customs and Usages •- Creation and
existence of contract

With an implied contract, the parties' assent
and intent to incur an obligation is inferred
from their conduct, in light of the surrounding
circumstances, including their course of dealing
and trade usage, under Pennsylvania law.

1 Cases that cite this headnote

[8] Contracts

therefor
Services and compensation

Under Pennsylvania law, a price term does not
have to be supplied in the contract for it to be
enforceable, as long as the parties have agreed
upon a practicable method of determine the price
with reasonable certainty, such as through a
market standard.

[13] Telecommunications . Contracts in general

Under Pennsylvania law, customer's request
for service on its security alann system, from
which service company could reasonably infer
that customer intended to pay for said service,
became an enforceable unilateral contract once

the company provided the requested service.

[14] Contracts *-- Unilateral contracts
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A "unilateral contract" is a contract where one

party makes a promise in exchange for the other
party's act or performance, under Pennsylvania
law; the actual formation of the contract occurs

when the act or forbearance requested by the [18]
promisor is perfonned by the promisee.

2 Cases that cite this headnote

(15] Contracts .- Construction by Parties

Customs and Usages . Nature and grounds

in general [19]
Under Pennsylvania law, course of dealing and
usage of trade are distinguishable from course
of performance, the latter of which refers to
a sequence of conduct between the parties
subsequent to formation of the contract during
performance of the tenns of the contract, and
may be used only to interpret a contract.

[16] Telecommunications .'- Contracts in general

Service ticket for fire and alarm monitoring
system, which was completed and signed by
customer when company responded to warning,
was part of the bargained for maintenance and
repair agreement, under Pennsylvania law; when
customer signed service ticket, performance was
ongoing, as part had to be removed, repaired, and
reinstalled, and company did not issue its invoice
for the service perfonned until after the repaired
part was installed.

|20]

[21]

[17] Telecommunications Contracts in general

Customer and company hired to provide
maintenance and repair services to customer's
fire protection and alarm system reached mutual
agreement as to the essential terms contained
in service ticket, under Pennsylvania law; each
party's representative discussed the repair work
that needed to be performed and came to a
verbal agreement as to the course of action to
be taken, this oral agreement was then reduced
to writing on service ticket, which indicated
the work to be perfonned, the authorization to t^^l
perfonn the work, that the customer understood
the system would be inoperable while panel was

removed for repair, and the price for the labor and
materials expended.

Contracts y- Intent of parties

Pennsylvania law follows the objective theory
of contracts and therefore looks to the parties'
outward manifestations in determining whether
they agreed to the terms of the agreement.

Contracts /- Constmction by Parties

Under Pennsylvania law, the existence of a
contractual tenn may be shown by the acts of the
parties as well as precise words, where to do so
would not violate the words used in a contract.

Contracts .- Extrinsic circumstances

Contracts - Constmction by Parties

Especially if evidence of the contract is not an
integrated document, and, moreover, one partly
or wholly composed of oral communications,
the precise content of which is not of record,
courts must look to surrounding circumstances
and the course of dealings between the parties
to ascertain the intention of the parties, under
Pennsylvania law.

1 Cases that cite this headnote

Contracts r- Adhesion contracts;
standardized contracts

Federal Civil Procedure r Contract cases in

general

While determining the existence of a contractual
tenn by the acts of the parties ordinarily requires
findings of fact which would preclude entry
of summary judgment, a party who signs a
standard printed form agreement is bound by its
terms absent any countervailing public policy
considerations, under Pennsylvania law.

Contracts r- Constmction by Parties

Contracts •- Questions for Jury
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Although the existence of a prior course of
dealing between the parties and/or usage of trade
is usually an issue of fact for the jury, where one
party has not contested the material facts of its
prior course of dealing, the courts may find, as
a matter of law, that a course of dealing existed,
under Pennsylvania law.

5 Cases that cite this headnote

[27] Principal and Agent •— Implied and
Apparent Authority

Under Pennsylvania law, apparent authority
exists where a principal, by words or conduct,
leads people with whom the alleged agent deals
to believe that the principal has granted the agent
authority he or she purports to exercise.

[23]

[24]

[25]

Telecommunications y- Limitation or

modification of liability

Customer consented to limitation of liability
provision contained in service ticket for fire
protection and alarm system that was signed
before pipe in customer's sprinkler system
broken and went undetected, under Pennsylvania
law; provision was included in the service
contracts between customer and predecessors
of company hired to provide maintenance and
repair services system, customer procured and
maintained insurance coverage for the risk/loss
that actually occurred, and there were two prior
signed service tickets.

Contracts - Offer and acceptance in general

Under Pennsylvania law, mutual agreement does
not occur until there has been an offer and

acceptance.

2 Cases that cite this headnote

[28]

Express Authority

Implied and

Principal and Agent

Principal and Agent
Apparent Authority

Under Pennsylvania law, an agent can bind its
principal based on express authority or apparent
authority.

[26] Principal and Agent .- Express Authority

Express or actual authority is authority directly
granted by the principal to bind the principal as
to certain matters, under Pennsylvania law.

[29]

(30]

Principal and Agent . Implied and
Apparent Authority

In determining the apparent authority of an agent,
under Pennsylvania law, the court must focus on
the actions of the principal, not the agent.

Principal and Agent

authority in general

Principal and Agent
or notice

Duty to ascertain

Effect of knowledge

If the third party has actual knowledge of the
limits of the agent's authority, the third party
cannot rely on the agent's apparent authority
to bind the principal, under Pennsylvania law;
without that actual knowledge, however, the
third party is required to exercise only reasonable
diligence to ascertain the agent's authority.

2 Cases that cite this headnote

Principal and Agent ^ Implied and

Apparent Authority

Under Pennsylvania law, a third party is entitled
to believe the agent has the authority he purports
to exercise only where a person of ordinary
prudence, diligence and discretion would so
believe; thus, a third party can rely on the
apparent authority of an agent when this is a
reasonable interpretation of the manifestations of
the principal.

1 Cases that cite this headnote

[31] Principal and Agent

Principal and Agent

Questions for jury

Questions for Jury
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[32]

Ordinarily, the nature and extent of an agent's
authority presents a question of fact for the jury,
under Pennsylvania law; where, however, the
facts relating to the nature and existence of the
agency relationship are not contested, the court
may properly decide the issue.

4 Cases that cite this headnote

Principal and Agent Implied and
Apparent Authority

In ascertaining whether apparent authority exists,
under Pennsylvania law, the factfinder must
evaluate the conduct of the parties in light of all
the circumstances.

[36]

a private contract between experienced business
concerns, customer had a choice as to how
to protect its property and whether or not
to purchase insurance and in fact did obtain
insurance, and limitation of liability provision
did not remove company's incentive to perform
with due care.

1 Cases that cite this headnote

Contracts <-- Public Policy in General

For a contractaial provision to violate public
policy, under Pennsylvania law, the provision
must involve a matter of interest to the public or
state.

[33] Principal and Agent «— Implied and
Apparent Authority

Under Pennsylvania law, apparent authority may
be gleaned from a course of dealing or a single
transaction.

1 Cases that cite this headnote

[34] Federal Civil Procedure . Particular Cases

Genuine issue of material fact as to whether
customer's employees had actual or apparent
authority to sign service ticket for repairs on
customer's fire protection and alarm system
precluded summary judgment in favor of
company hired to provide maintenance and
repair services to system on the issue of
the whether limitation of liability provision in
service ticket was part of the parties' bargain,
under Pennsylvania law, in subrogation action
brought against company by customer's property
insurer.

[35] Telecommunications . Limitation or
modification of liability

Limitation of liability provision in service ticket
for repairs on customer's fire protection and
alarm system was valid and enforceable, under
Pennsylvania common law, where agreement
between customer and company hired to provide
maintenance and repair services to system was

[37] Telecommunications r- Limitation or
modification of liability

Reference to "negligence, active or otherwise" in
limitation of liability provision in service ticket
for repairs on customer's fire protection and
alami system applied to acts of gross negligence,
imder Pennsylvania law.

2 Cases that cite this headnote

[38] Telecommunications *— Actions

Whether actions of company hired to provide
maintenance and repair services to fire protection
and alarm system, including its alleged failure to
install a temporary panel and failure to promptly
return the repaired panel to customer's premises,
despite customer's alleged repeated requests and
inquiries as to the status of the replacement,
demonstrated the lack of care required for
gross negligence, within meaning of limitation
of liability provision in service ticket, was a
question of fact for the jury, in subrogation action
brought against company by customer's property
insurer.

[39] Contracts .- Exculpatory contracts

Under Pennsylvania law, contract provisions that
attempt to exempt a party from liability for
negligence are strictly constmed.
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1 Cases that cite this headaote 1 Cases that cite this headnote

[40] Contracts r- Exemption from liability

Under Pennsylvania law, parties may
contractually agree to avoid the consequences of
negligent acts but the agreement must articulate
the intention of the parties with particularity.

[44] Federal Courts r- Effect of amount of
recovery

The inability of plaintiff to recover an amount
adequate to give the court diversity jurisdiction
does not show his bad faith or oust the

jurisdiction.

[41] Indemnity . Liberal or strict construction

Like exculpatory clauses, indemnification
clauses are strictly constmed, under
Pennsylvania law.

[42] Federal Courts <— Particular claims as
fictitious or colorable

Federal Courts . Weight and sufficiency

In the event the jury found customer's employees
had actual or apparent authority to sign
service ticket for repairs on customer's fire
protection and alarm system, such that ticker's
limitation of liability provision applied to
limit recovery of customer's property insurer
to $1,000, application of provision did not
require dismissal for lack of subject matter
jurisdiction in diversity subrogation action, since
amount in controversy requirement for diversity
jurisdiction was determined from the face of the
complaint, and it was not apparent from face of
pleadings or from summary judgment record,to
a legal certainty, that insurer could not recover
the amount claimed.

[43]

1 Cases that cite this headnote

Federal Courts

Claims

Federal Courts

The test for

in controversy

Fictitious or Colorable

.- Weight and sufficiency

determining the amount
requirement for diversity

jurisdiction is not what amount the plaintiff
claims in the ad damnum clause of his complaint,
but rather, whether it appears to a legal certainty
that he cannot recover an amount above the

jurisdictional minimum.

Attorneys and Law Firms

*727 Elaine M. Rinaldi, C. Leon Sherman & Associates,
Pittsburgh, PA, for Plaintiff.

David R. LeFevre, Jones, Gregg, Creehan & Gerace, John F.
Doherty, City of Pittsburgh Department of Law, Pittsburgh,
PA, for Defendant.

*728 OPINION

McVERRY, District Judge.

Currently before the Court for disposition is Defendant's
Motion for Summary Judgment. In this subrogation action,
Plaintiff, Great Northern Insurance Company ("Great
Northern"), seeks to recover monies it paid its insured,
the Croatian Fraternal Union of America ("CFU"), under a
property insurance policy for damages sustained to CFU's
building containing its office and museum, when a broken
pipe in its sprinkler system went undetected for a period of
time. Great Northern has brought claims of negligence and
breach of implied warranty against Defendant, ADT Security
Services, Inc. ("ADT"), with regard to its conduct in servicing
and/or arranging for the repair of a component part of the
panel box that monitors CFU's fire protection and alarm
system.

Plaintiff has alleged that this Court has subject matter
jurisdiction over this action pursuant to 28 U.S.C. § 1332(a),
but Defendant disputes this allegation, contending that the
amount in conta-oversy is less than the statutory minimum.
Venue in this District is proper under 28 U.S.C. § 1391,as the
events giving rise to this lawsuit occurred in this district.
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The issues presented here are: (1) whether CPU and ADT
intended, either by their words or conduct, to include in their
agreement for service and repair of CFU's alarm system,
the terms and conditions, including a limitation of liability
provision, contained on the reverse side of a service ticket,
issued by ADT for proposed repair to a component part of
CFU's alarm system and signed by an employee ofCFU; and,
if so, (2) whether a limitation of liability provision, limiting
damages to $1,000.00 contained on the reverse side of the
service ticket, is valid and enforceable. ADT contends that
CFU assented to the inclusion of the terms and conditions

either through its employee's signataire on the Service Ticket
and/or through its prior course of dealings. ADT further
contends that the limitation of liability provision is valid
and enforceable, and the language is broad enough to apply
to losses resulting from gross negligence. Therefore, ADT
contends the amount of damages at issue here is limited to
$1,000.00 per claim; consequently, subject matter jurisdiction
is lacking as the amount in controversy does not exceed
$75,000.00, as required under 28 U.S.C. § 1332(a). On
the other hand. Great Northern denies that CFU officers or
employees agreed to or had actual knowledge of the limitation

of liability provision contained on the reverse side of the
Service Ticket, and therefore, there was no meeting of the

minds as to including the limitation of liability provision in
CFU's implied contract with ADT. Great Northern submits
that at the very least, material issues of fact exist thereby
precluding summary judgment. Alternatively, Great Northern
contends that if the Court finds that CFU assented to the

inclusion of the limitation of liability provision, that provision
should not be enforced because it violates public policy, is
unconscionable, and constitutes a contract of adhesion.

LIMITATION OF LIABILITY: All charges and fees hereon are based solely on the cost
of the Detection System and the services herein set forth, and are unrelated to the
value of CUSTOMER'S property or the property of others which may be located on
CUSTOMER'S premises.

CUSTOMER ACKNOWLEDGES AND AGREES THAT IF ANY LOSS OR DAMAGE
SHOULD RESULT FROM THE FAILURE OF THE DETECTION SYSTEM, OR
THE MONITORING SERVICE, OR FROM IMPROPER DESIGN, INSTALLATION,
MAINTENANCE, OR REPAIR OF THE DETECTION SYSTEM, WHETHER
WITHIN THE LIMITED WARRANTY PERIOD OR OTHERWISE, [ROLLIN]'S
LIABILITY, IF ANY, FOR SUCH LOSS OR DAMAGE SHALL BE LIMITED'TO A
SUM NOT GREATER THAN FIVE HUNDRED DOLLARS ($500.00). IN THE EVENT
PARTIES DESIRE TO IMPOSE GREATER LIABILITY UPON THE OBLIGATIONS
HEREUNDER, CUSTOMER MAY REQUEST AN INCREASED LIMITED LIABILITY BY
OFFERING TO PAY AN ADDITIONAL AMOUNT OF TEN (10%) PERCENT OF THE
INCREASED LIMIT (MINIMUM OF $100.00 INCREMENTS) AND, IF ACCEPTED BY
[ROLLINS], AN ADDITIONAL RIDER SIGNED BY THE PRESIDENT OF ROLLINS,
INC. SHALL BE ATTACHED TO THIS AGREEMENT SETTING FORTH THE
ADDITIONAL LIABILITY OF [ROLLINS]. I HAVE READ THIS CLAUSE AND CHOOSE

DO NOT CHOOSE'

For the reasons set forth below, the Court will deny
Defendant's Motion for Summary Judgment on the issue of
whether the "Limitation of Liability" provision is part of
the parties' bargain, and will grant Defendant's Motion for
Summary Judgment in all other respects.

I. FACTS AND PROCEDURAL HISTORY

The following facts, stated in the light most favorable to
Great Northern, are not disputed. CFU is a fraternal benefit
association which maintains its home office and *729

museum at 100 Delaney Drive, Pittsburgh, Pennsylvania
("CFU's premises"). In January of 1989, CFU contracted with
Rollins Protective Service ("Rollins") for the purchase and
installation of a security detection system for the purposes of
monitoring the fire detection and security protection at CFU's
premises. (Rollins Security Agreement dated January 18,
1989 (Ex. A to Def.'s Ans. to Am. Compl.).) In addition to the
sale and installation of the security detection system, Rollins
also provided monitoring and maintenance services to CFU
for a three-year period. (Id.) Included in the Rollins Security
Agreement dated January 18, 1989, are certain terms and
conditions, most notably: (1) a Limited Warranty, disclaiming
all other express or implied warranties with regard to the
detection system; (2) an Insurance provision, acknowledging
CFU's knowledge and agreement that Rollins is not an insurer
of CFU's property and CFU has the sole responsibility to
maintain adequate insurance coverage; and (3) a Limitation
of Liability provision, which provides in relevant part:
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(Oust. Initial)

AN INCREASED LIABILITY.

(Oust. Initial)

Under no circumstances shall [Rollins] be liable to CUSTOMER or any other person
for incidental or consequential damages of any nature in excess of such amount,
including without limitation damages to property, loss of property or revenue, or cost of
replacement goods, however, occasioned, and whether alleged to result from [Rollin]'s
breach of warranty, negligence, through strict liability in tori:, or otherwise.

(Rollins Service Agreement dated 1/18/89, Parts I.B. & L.;
Part VIII (Ex. A to Def.'s Answer to Am. Compl.).) CPU
initialed the line for "do not choose an increased liability."
This agreement was signed by the Secretary/Treasurer ofCFU

at the time.1

Subsequently, in April of 1992, Rollins and CFU executed
a new purchase and service agreement, extending the
maintenance and monitoring service for five years. (Ex. C to
Def.'s Ans. to Am. Compl.) After the initial five year period,
the contract would be renewed on a year-to-year basis unless
otherwise terminated. The April 1992 agreement included
similar, if not identical, provisions as to the limited *730
warranty, insurance notice, and limitation of liability, and was

signed by the Secretary/Treasurer ofCFU at the time. (Id.)

The record also shows a service order ticket issued by Rollins
on June 23, 1995 for repairs performed, and handwritten
on the customer signahire line is the name "Robert D.
Keber." (Ex. D to Def.'s Ans. to Am. Compl.) The following
notice appears on the bottom of the service order ticket in
capital letters: "CUSTOMER NOTICE! SEE REVERSE
FOR IMPORTANT CUSTOMER INFORMATION." (Id.}
On the reverse side of the Rollins service order ticket is

a limitation of liability provision, which includes a notice
regarding insurance, almost identical to the one contained in
the previous Rollins contracts.

Sometime prior to September of 1999, the contract between
Rollins and CFU was terminated. By September of
1999, CFU was utilizing SecurityLink for its service and
maintenance needs. (Ex. E to Def.'s Ans. to Am. Compl.)
On one documented occasion, CFU made a service call to
SecurityLink, which responded on September 1, 1999 and
completed a service call report indicating the repair done
and the cost of labor and materials. This service call report
also appears to be signed by Robert D. Keber as CPU'S

representative, and immediately above his signature, in the
same font type and size, the following sentence appears:
"See tenns and conditions on reverse side." (Id.) The second
numbered paragraph on the reverse side of the SecurityLink
service call report is entitled "LIMITATION OF LIABILITY"
and contains a notice regarding insurance coverage and a
limitation of liability provision substantially similar to the one
previously set forth in the Rollins contracts.

On or about August 10, 2001,3 ADT notified CFU that it
had acquired SecurityLink and that it would now be providing
monitoring services. (Ex. A in Def.'s App.) ADT acquired
the CFU account solely as a result of its acquisition of
SecurityLink, and the subsequent servicing of SecurityLink's
existing customers. Thus, ADT took over the monthly
monitoring service of CFU's alarm system by virtue of its
acquisition of SecurityLink, and issued monthly invoices for
such service. (Ex. A and C in Def.'s App.)

After ADT acquired the CFU monitoring account, if and
when its alarm system needed to be maintained or serviced,
CPU contacted ADT and a service call was requested. CPU
and ADT never discussed, negotiated, or entered into any
written contract or agreement for the maintenance or service
of CFU's alann system. Each time ADT performed service
or repair for CFU, it issued either an ADT Service Ticket
("Service Ticket"), ADT Service Authorization ("Service
Authorization"), and/or an ADT Service Documentation
("Service Documentation").

On or about November 17, 2004, a "service com failure"

warning^ appeared on the ADT Security Monitoring
Center ("Monitoring Center") located on CFU's premises.
Consequently, CPU'S Facilities Manager, Robert D. Keber,
contacted ADT to report the failure and request *731
maintenance. The next day, November 18, 2004, Kevin Ferri
of ADT responded to the service call and upon arrival at
CFU's premises, accompanied Mr. Keber to the Monitoring
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Center. Mr. Keber advised Mr. Ferri that the alarm system
had been experiencing a "service com failure" since June
2004. Mr. Ferri inspected the alarm system, determined that a
component part located within the Radionics Panel, a "dialer,"
was not operating properly and therefore, the Radionics panel
could not communicate with the ADT Security monitoring
center. (Ferri Aff. Dll.) Mr. Ferri informed Mr. Keber that
the Radionics Panel had to be removed and sent to Bosch

in California for service and/or repair. (Affidavit of Robert
Keber ("Keber Aff."), 111 (Ex. B in Pl.'s App.); Ferri Aff. T|
12.) Mr. Keber, aware that there would be no commimication

from CPU'S Monitoring Center to the ADT central station,

agreed to the removal of the Radionics panel but stated that

it had to be returned as soon as possible. (Keber Aff. 111 (d)
& (e).) Thereafter, Mr. Ferri removed the Radionics panel,

completed and signed the front of the Service Ticket, and then

presented it to Mr. Keber for signature, which he also signed
on the front. (Keber Aff. D ll(f)-(i).)

The reverse side of the November 18, 2004 Service
Ticket contains certain Terms and Conditions, the first of

which appearing at the top is entitled "LIMITATION OF
LIABILITY" and provides in relevant part:

IT IS UNDERSTOOD THAT
ADT IS NOT AN INSURER,
THAT INSURANCE, IF ANY,
SHALL BE OBTAINED BY THE
CUSTOMER AND THAT THE

AMOUNTS PAYABLE TO ADT
HEREUNDER ARE BASED ON

THE VALUE OF SERVICES AND

THE SCOPE OF LIABILITY AS
HEREIN SET FORTH AND ARE

UNRELATED TO THE VALUE OF
THE CUSTOMER'S PROPERTY OR
PROPERTY OF OTHERS LOCATED

IN CUSTOMER'S PREMISES.
CUSTOMER AGREES TO LOOK

EXCLUSIVELY TO CUSTOMER'S
INSURER TO RECOVER FOR

INJURY OR DAMAGE DSf THE

EVENT OF ANY LOSS OR INJURY
AND RELEASES AND WAWES

ALL RIGHT OF RECOVERY

AGAINST ADT ARISING BY
WAY OF SUBROGATION. ADT

MAKES NO GUARANTY OR

WARRANTY, INCLUDING ANY
IMPLIED WARRANTY OF

MERCHANTABILITY OR FITNESS

THAT THE SYSTEM OR SERVICES

SUPPLIED, WILL AVERT
OR PREVENT OCCURRENCES

OR THE CONSEQUENCES
THEREFROM, WHICH THE
SYSTEM OR SERVICE IS
DESIGNED TO DETECT. IT IS

IMPRACTICAL AND EXTREMELY

DIFFICULT TO FIX THE ACTUAL
DAMAGES, IF ANY, WHICH MAY
PROXIMATELY RESULT FROM

FAILURE ON THE PART OF

ADT TO PERFORM ANY OF ITS
OBLIGATIONS HEREUNDER. THE

CUSTOMER DOES NOT DESIRE
THIS CONTRACT TO PROVIDE

FOR FULL LIABILITY OF ADT

AND AGREES THAT ADT SHALL

BE EXEMPT FROM LIABILITY

FOR LOSS, DAMAGE OR INJURY
DUE DIRECTLY OR INDIRECTLY

TO OCCURRENCES, OR

CONSEQUENCES THEREFROM,
WHICH THE SERVICE OR

SYSTEM IS DESIGNED TO

DETECT OR AVERT; THAT IF ADT
SHOULD BE FOUND LIABLE FOR

LOSS, DAMAGE OR INJURY DUE

TO A FAILURE OF SERVICE OR

EQUIPMENT IN ANY RESPECT,
ITS LIABILITY SHALL BE

LIMITED *732 TO A SUM EQUAL
TO 10% OF THE AGGREGATE

PRICE REFLECTED ON THE

FRONT HEREOF OR $1,000,
WHICHEVER IS GREATER, AS
THE AGREED UPON DAMAGES

AND NOT AS A PENALTY,
AS THE EXCLUSIVE REMEDY;
AND THAT THE PROVISIONS
OF THIS PARAGRAPH SHALL

APPLY IF LOSS, DAMAGE,
OR INJURY IRRESPECTIVE OF
CAUSE OR ORIGIN, RESULTS

DIRECTLY OR INDIRECTLY

TO PERSON OR PROPERTY
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FROM PERFORMANCE OR

NONPERFORMANCE OF

OBLIGATIONS IMPOSED BY
THIS CONTRACT OR FROM

NEGLIGENCE, ACTIVE OR
OTHERWISE, STRICT LIABILITY,
VIOLATION OF ANY

APPLICABLE CONSUMER

PROTECTION LAW OR ANY
OTHER ALLEGED FAULT ON

THE PART OF ADT, ITS
AGENTS OR EMPLOYEES....

IF THE CUSTOMER DESIItES

ADT TO ASSUME A GREATER
LIABILITY, ADT SHALL
AMEND THIS AGREEMENT BY
ATTACHWG A RIDER SETTING
FORTH THE AMOUNT OF
ADDITIONAL LIABILITY AND
THE ADDITIONAL AMOUNT
PAYABLE BY THE CUSTOMER
FOR THE ASSUMPTION BY ADT

OF SUCH GREATER LIABILITY

PROVIDED, HOWEVER, THAT
SUCH RIDER AND ADDITIONAL
OBLIGATION SHALL IN NO WAY

BE INTERPRETED TO HOLD ADT

AS AN INSURER, W THE EVENT

ANY PERSON, NOT A PARTY
TO THIS AGREEMENT, SHALL
MAKE ANY CLAIM OR FILE

ANY LAWSUIT AGAINST ADT IN
ANY WAY RELATING TO THE

EQUIPMENT OR SERVICES THAT
ARE THE SUBJECTS OF THIS

AGREEMENT, INCLUDING FOR

FAILURE OF ITS EQUIPMENT OR
SERVICE DsT ANY RESPECT;...

(Ex. B 1 in Def.'s App.) In addition, the Service Ticket
contains the following "GENERAL" Term and Condition:

ADT ASSUMES NO LIABILITY
FOR DELAYS IN FNSTALLATION
OF THE EQUIPMENT, OR FOR
INTERRUPTIONS OF SERVICE

DUE TO STRIKES, RIOTS,
FLOODS, FIRES, ACTS OF GOD
OR ANY CAUSES BEYOND THE
CONTROL OF ADT AND WILL

NOT BE REQUIRED TO SUPPLY
SERVICE TO THE CUSTOMER
WHILE INTERRUPTION OF
SERVICE DUE TO ANY SUCH
CAUSE SHALL CONTDsTUE.

(Id.) With regard to "EQUIPMENT DISCONNECTIONS,"
the Service Ticket states: "This represents ADT's notice to
you that the system(s)/device(s) listed on the face of this
Service Ticket as temporarily or pennanently disconnected
are no longer in service and, thus, cannot detect and/or
report occurrences or ta-ansmit signals." (Id.) In addition, the
November 18, 2004 Service Ticket contains the following
information on the front side inserted by the ADT service
technician, Mr. Ferri: "Customer understands that Security/
Fire protection at site will be out of service." (Id.}
Mr. Keber contends he never turned over the Service Ticket,
he was not aware of the preprinted "Terms and Conditions"
and "Limitation of Liability" provisions on the back of the
Service Ticket, nor was he told to turn over and review the pre-
printed language contained on the reverse side of the Service
Ticket. (Keber Aff.lf 11 (k).)

*733 On or about January 23, 2005, a pipe in the sprinkler
system broke at CFU's premises, causing the premises' deluge
system to activate, which went undetected for a substantial
period of time. Consequently, severe and extensive water
damage and destmction was caused to the real and personal
property located on CFU's premises, exceeding $830,000.00.
Pursuant to the property damage insurance policy issued
by Great Northern to CPU on its building and contents,
Great Northern made payments to CFU for the damage to its
property and contents.

Three days later, on January 26, 2005, ADT returned to CFU
and installed the repaired Radionics panel. On January 27,
2005, ADT issued an invoice for labor and parts associated
with its service of CFU's security system on November 18,
2004 and January 26, 2005, showing a total amount due of
$ 1,126.38. (Ex. C-2 (Bates No. 11014) in Def.'s App.; and
Affidavit of Kirn Talento ("Talento Aff."), ^ 13 (Ex. F in Def.'s
App.).)
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Great Northern became subrogated to the rights of CPU as a
result of such payment and subsequently instituted the present
action on Febmary 2, 2006, alleging claims of negligence,
gross negligence, and breach of implied warranty against

ADT." Great Northern later dismissed its claim for gross
negligence and filed an amended complaint on April 3,
2006.7 Great Northern contends that ADT was negligent and
breached an implied warranty by failing to properly inspect,
maintain, service and repair the alarm system, including the
Radionics Panel, and that such failure allowed the deluge
system to flow undetected for a substantial period of time in
violation of the applicable building and fire codes. ADT filed
an Answer to the Amended Complaint, raising the affirmative
defense that the pre-printed "Terms and Conditions" and
"Limitation of Liability" provision contained on the reverse
side of the Service Ticket, which limits ADT's liability to
$1,000.00, were agreed to by a CPU employee with authority
to do so, and therefore, were enforceable. Subsequently, ADT
filed a motion for summary judgment. As this motion and
Plaintiffs response thereto have been fully briefed, the motion
is ripe for disposition.

II. STANDARD OF REVIEW

Suinmary judgment is appropriate if, drawing all inferences
in favor of the nonmoving party, "the pleadings, depositions,
answers to interrogatories and admissions on file, together
with the affidavits, if any, show that there is no genuine issue
of material fact and the movant is entitled to judgment as a
matter of law." Fed.R.Civ.P. 56(c). Summary judgment may
be granted against a party who fails to adduce facts sufficient
to establish the existence of any element essential to that
party's case, and for which that party will bear the burden of
proof at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 1 06
S.Ct. 2548, 91 L.Ed.2d265 (1986).

More specifically, the moving party bears the initial burden
of identifying evidence which demonsta-ates the absence of a
genuine issue of material fact. Once that burden has been met,
the nonmoving party must set forth "specific facts showing
that *734 there is Si genuine issue for trial" OT the fsictaal
record will be taken as presented by the moving party and
judgment will be entered as a matter of law. Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587,
106 S.Ct. 1348, 89 L.Ed.2d 538 (1986) (quoting Fed.R.Civ.P.
56(e)) (emphasis added by Matsushita Court). An issue is
genuine only "if the evidence is such that a reasonable jury
could return a verdict for the non-moving party." Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248,106 S.Ct. 2505,91
L.Ed.2d 202 (1986).

m. ANALYSIS
ADT has moved for summary judgment asking this Court
to find as a matter of law that the ADT Service Ticket is
a valid and enforceable contract, including the "Limitation
of Liability" provision on the reverse side of the Service
Ticket, and therefore, its liability, if any, to Great Northern, is
limited to $1,000.00. In support of its position, ADT submits
that the November 18, 2004 Service Ticket is a contract
that confirms that CFU mutually assented to an agreement
containing a Limitation of Liability provision, exchanged
consideration for the agreement, and delineated the terms of
their bargain with sufficient clarity. ADT further contends that
limitation of liability provisions, such as the one contained
in the ADT Service Ticket, are standard in security and
alarm monitoring services agreements and accepted in the
security and alarm monitoring services industry. According
to ADT, these provisions have been found to be valid and
are regularly enforced by state and federal courts applying
Pennsylvania law. The same limitation of liability provision
is also contained in other service authorization documents
executed by ADT and authorized by CPU representatives.
Consequently, ADT submits as a matter of law that the
limitation of liability provision at issue here limits its liability
for any and all claims asserted against it, including but not
limited to negligence, gross negligence, and breach of implied
warranties, to $1,000.00. Accordingly, ADT contends that
this Court lacks subject matter jurisdiction as the amount in
controversy does not exceed the statutory amount and seeks
dismissal of the action.

Great Northern counters that the undisputed facts here
establish that there was no written contract between CFU
and ADT regarding the maintenance and service of the
Monitoring System, including the Radionics Panel, and that
the terms of the Service Ticket were presented after Mr. Ferri
completed his work on November 18, 2004, and were never
discussed, negotiated or agreed to by anyone with authority to
contractually bind either ADT or CFU. Great Northern argues
that the Service Ticket clearly cannot constitute a binding
contract between CFU and ADT because: (1) it was presented
after the services were perfonned; (2) there was no bargained
for, agreed to or meeting of the minds as to its terms; (3) the
individual signing the Service Ticket was not authorized to
bind, nor capable of contracting on behalf of, CPU; and (4)
no consideration was given for the alleged contract contained
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in the Service Ticket. ° Great Northern further submits that

the "Terms and Conditions" and "Limitation of Liability"
provisions on the reverse side of the Service Ticket never
fanned a part of the contract and therefore caiuiot be enforced.
In the event the Court finds the "Limitation of Liability"
*735 provision was part of the contract between CFU and

ADT, Great Northern argues that "Limitation of Liability"
provision is invalid and unenforceable because it contravenes
public policy, purports to exculpate ADT from violations
of building and fire codes designed to protect human life,
and constitutes a contract of adhesion. At a minimum, Great
Northern contends that numerous issues of material fact exist

precluding summary judgment. Accordingly, Great Northern
contends that ADT is not entitled to relief and the motion for

summary judgment should be denied in its entirety.

Because it appears that material issues of fact exist with regard
to whether CFU's employees had actual and/or apparent
authority to sign the Service Ticket, the Court finds that
ADT is not entitled to siimmary judgment on the issue of
the whether the "Limitation of Liability" provision in the
ADT Service Ticket was part of the parties' bargain. As to the
validity and enforceability of limitation of liability provisions
such as the one at issue here, and whether such provisions
apply to losses resulting from gross negligence, the Court
finds that ADT is entitled to judgment in its favor on these
legal issues.

A. The Terms of the Agreement Between CPU and ADT
[1] [2] The parties do not dispute that a contractual

agreement existed. Rather, the parties dispute whether the
limitation of liability clause was a term of the agreement. "The
proper interpretation of a contract is a question of law to be
determined by the court in the first instance." J. W.S. Delavau,
Inc. v. Eastern Am. Transp. & Warehousing, Inc., 810 A.2d
672, 681 (Pa.Super.Ct.2002) (citing Standard Venetian Blind
Co. v. Am. Empire Ins. Co., 503 Pa. 300, 469 A.2d 563, 566
(1983)). Pennsylvania law applies here since the performance

of the contract occurred in Pennsylvania. See Standard Bent

Glass Corp. v. Glassrobots Oy, 333 F.3d 440, 444 n. 7 (3d
Cir.2003) (citing Knaiier v. Knauer, 323 Pa.Super. 206, 470
A.2d 553, 557-58 (1983)).

[3] As a preliminary matter, the Court notes that this
dispute is not governed by Article 2 of the Pennsylvania
Uniform Commercial Code, 13 Pa. Cons.Stat. Ann. §§
2101 et seq. (West 1999) ("UCC"), since the agreement
between CFU and ADT does not involve the sale of goods.

Tumey Media Fuel, Inc. v. Toll Bros., Inc., 725 A.2d 836,

840 (Pa.Super.Ct.1999) (" '[w]hen the transaction involves
predominantly the rendition of services, the fact that tangible,
movable goods may be involved in the performance of a

contract does not bring the contract under the [Uniform
Commercial C]ode.' " (quoting Whitmer v. Bell Tel. Co. of
Pa.. 361 Pa.Super. 282, 522 A.2d 584, 587 (1987) (other
citation omitted))); Gee v. Chattahoochee Tractor Sales,

Inc., 172 Ga.App. 351, 323 S.E.2d 176, 178 (1984) (repairs
performed on tractor, which included the replacement of
engine parts, constituted a service and not a "sale" under the
UCC, as the primary purpose of the contract was to repair the
vehicle as opposed to the sale of any component part of the
engine); cf. Lobianco v. Prop. Prot., Inc., 292 Pa.Super. 346,
437 A.2d 417, 419 (1981) (holding that the installation of a
burglar alarm system was a sale of goods within the meaning
of the UCC, 13 Pa. Cons.Stat. § 2105(a)).

Here ADT did not enter into a contract with CPU to install

the seciu-ity alarm system, but rather, provided maintenance
and repair services to CFU's existing security alarm system
upon request. When ADT performed such services, it would
bill CFU for the cost of its labor and materials. The materials

were merely incidental to the repair work performed. Thus,
the *736 Court finds that the contract between CPU

and ADT involved predominantly the rendition of services
and, therefore, is not governed by Article 2 of the UCC.
Consequently, the Court looks to Pennsylvania common

law, as well as Article 1 of the UCC, which applies to all

commercial contracts, not just contracts for the sale of goods,
as controlling the outcome of this dispute.

A contract is enforceable

9
14] [5| |6] [7| [81 |9]

when the parties reach mutual agreement,' exchange

consideration,lv and have set forth the temis of their bargain
with sufficient clarity. J.W.S. Delavau, 810 A.2d at 681;
Geisinger Clinic v. DiCuccio, 414 Pa.Super. 85, 606 A.2d

509, 512 (1992) (citing Greene v. Oliver Realty Inc., 363
Pa.Super. 534, 526 A.2d 1192 (1987)). "An agreement is

sufficiently definite if the parties intended to contract with
each other and if a reasonably certain basis exists upon
which a court could grant an appropriate remedy." Geisinger

Clinic, 606 A.2d at 512 (citing Greene, supra ); see also
J.1V.S. Delavau, 810 A.2d at 681. The essential terms to a

contract include an offer, acceptance, consideration, and/or

mutual agreement. SeeJenkings v. County of Schuylkill, 441
Pa.Super. 642, 658 A.2d 380, 383 (1995). Specifically, time

or manner of performance, and price or consideration are

essential tenns of an alleged bargain, and must be supplied
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with sufficient definiteness for a contract to be enforceable.

Lackner v. Glosser, 892 A.2d 21, 31 (Pa.Super.Ct.2006)
(citmg Lombardo v. Gasparini Excavating Co., 385 Pa.388,
123 A.2d 663,666 (1956)). !' In addition, once a contract has
been formed, its terms may be modified as long as the parties
mutually agree to the modification and new consideration is
provided for the modification J.W.S. Delavau, 810 A.2d at
681 (citing Corson v. Carson's, Inc., 290 Pa.Super. 528, 434
A.2d 1269, 1271 (1981)).

[10] |11| 112) [13] |14] Generally, a contract may
express or implied. An express contract will be found where
the parties specifically express the terms of their agreement,
either orally or in writing. Crawford's Auto Ctr., Inc. v.
Commw. of Pa., 655 A.2d 1064, 1066 (Pa.Commw.Ct.1995)
(citing Restatement (Second) of Contracts § 4 (1981); other
citation omitted). With an implied contract, the parties' assent
and intent to incur an obligation is inferred from their conduct,
in light of the surrounding cu-cumstances, including their
course of dealing and trade usage. Id. (citing Restatement
(Second) of Contracts, supra; other citations omitted); Afarh'n
v. Little, Brown & Co., 304 Pa.Super. 424,450 A.2d 984,987
(1981) (citations omitted). With regard to *737 an implied
contract, "[wjhen a request for a performance is made under
circumstances that a reasonable person would infer an intent
by the requestor to pay for it, the request amounts to an offer
and a contract is created when the performance is rendered."
Feinberg v. Auto. Banking Corp., 353 F.Supp. 508, 511-12
(E.D.Pa. 1973). Thus, CFU's request for service on its security
alami system, from which ADT could reasonably infer that
CPU intended to pay for said service, became an enforceable
unilateral contract once the requested service was provided

by ADT.12

Also relevant to this dispute is the definition of an
"agreement" under Article I of the UCC:

"The bargain of the parties in fact as found in their
language or by implication from other circumstances
including course of dealing or usage of trade or course of
performance as provided in this title (sections 1205 and
2208). Whether an agreement has legal consequences is
detennined by the provisions of [Title 13], if applicable;
otherwise by the law of contracts (section 1103 relating to
supplementary general principles of law applicable)...."

13 Pa. Cons.Stat. Aim. § 1201 (West 1999). The UCC
defines "course of dealing" as a "sequence of previous
conduct between the parties to a particular transaction

which is fairly to be regarded as establishing a common
basis of understanding for interpreting their expressions and
other conduct." 13 Pa. Cons.Stat. Ann. § 1205(a); see also
Restatement (Second) of Contracts § 223 (1981). The UCC
defines "usage of trade" as "any practice or method of dealing
having such regularity of observance in a place, vocation or
trade as to justify an expectation that it will be observed with
respect to the transaction in question. The existence and scope
of such usage are to be proved as facts. If it is established that
such a usage is embodied in a written trade code or similar
ggriting the interpretation of the writing is for the court." 13
Pa. Cons.Stat. Ann. § 1205(b); we a&o Restatement (Second)
of Contracts § 222(1) & (2). "A course of dealing between the
parties and any usage of trade in the vocation or trade in which
they are engaged or of which they are or should be aware give
particular meaning to and supplement and qualify terms of an
agreement." 13 Pa. Cons.Stat. Ann. § 1205(c); Restatement
(Second) of Contracts § § 222(3) & 223(2); see also J. W.S.
Delavau, 810 A.2d at 684 (citing 13 Pa. Cons.Stat. Aim. §
1205(c)).

[15] Course of dealing and usage of trade are distinguishable
from course of performance, the latter of which refers to
a "sequence of conduct between the parties subsequent to
formation of the contract during performance of the terms of
the contract[,J" and may be used only to inteq)ret a contract.
J.W.S. Delavau, 810 A.2d at 683-84 (citations omitted).

In the present case, the parties agree that a prior written
service agreement for the provision of maintenance and
service to CPU'S security alarm system did not exist between
ADT and CPU. Nonetheless, ADT has been providing service
and maintenance to CFU on an as needed basis since

taking over the SecurityLink account in August 2001. This
contractual relationship appears to be an implied contract, as
it arises mainly from the conduct of CFU and ADT. This
conduct consists of the following. CFU requests ADT to
perfonn *738 services and receives the benefit of those
services, and therefore an implied promise to pay for those
services exists; ADT accepts by perfonning the service to
its detriment, and therefore, expects to be compensated for
its services. At the time the service and/or maintenance is

performed, the ADT service technician informs CFU of the
recommended maintenance/service and obtains authorization

from CPU to perform the recommended repairs/service.
The ADT technician then completes a Service Ticket or
Authorization Ticket, which includes a description of the
service performed or to be performed, the price, i.e., the labor
and materials costs associated with that service, and the terms
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and conditions of that service. The ADT service technician

and a representative of CFU both sign the service ticket/
authorization ticket. From the signed ticket, an invoice is
generated by ADT for the work performed by its technician
and authorized by CFU. Together, the conduct of ADT and
CFU plus the ServiceTicket/Authorization Ticket constitute
the entire agreement of the parties.

This procedure was followed on at least six occasions,
including on November 17-18, 2004. In particular, CFU
requested service by placing a telephone call to ADT on
November 17, 2004, and ADT responded the next day by
sending a service technician, Kevin Ferri, to determine the
cause of the "service com failure" warning. During this
service call, Mr. Ferri advised Mr. Keber of CFU that

the Radionics panel needed to be removed and sent to
the manufacturer for repair. Mr. Keber indicated orally his

agreement to removing the Radionics panel, after which
Mr. Ferri removed the part and then completed a Service
Ticket. On the front of the Service Ticket, Mr. Ferri made

handwritten notes of the work performed that day and the

additional work to be done, the customer's knowledge that

the alarm system was inoperable while the part was removed,
and an itemization of the labor and materials associated with

the service performed on November 18, 2004. At that time,
perfomiance was not yet complete, as ADT had to ship the

removed part to the manufacturer for repair, and then reinstall
it once the repair was completed. After the Service Ticket was

completed by Mr. Ferri, he and Mr. Keber signed the Service
Ticket. On January 26, 2005, Mr. Ferri returned to CFU and

installed the repaired part. On January 27, 2005, ADT issued
an invoice for labor and parts associated with its service on

November 18,2004 and January 26,2005. At no time between

November 18, 2004 and January 26, 2005 did CFU object to
the terms and conditions set forth on the Service Ticket.

|16| Great Northern takes the position that the Service
Ticket was not part of the bargain between CPU and ADT, and
therefore, there was no agreement or meeting of the minds
as to its terms. Great Northern advances several arguments in
support of its position. First, Great Northern submits that the
Service Ticket was not part of the bargained for agreement

between the parties because it was not presented to Mr.

Keber until after ADT performed its work. Consequently, the
Service Ticket was not supported by consideration because,
according to Great Northern, the consideration supporting the

implied contract was ADT's perfonnance of its work, i.e.,
servicing the system on November 18, 2004. The Coiirt does

not find any merit to this argument. It is clear from the parties'

conduct and the handwritten words on the Service Ticket

that the Service Ticket was completed and *739 signed at
the time of performance, and indeed, in this particular case,

while performance was still ongoing, as performance was

not complete until ADT returned on January 26, 2005 to
install the repaired part. Further evidence of the continuing

performance is the fact that ADT did not issue its invoice
for the service performed until service was complete, i.e.,

after the repaired part was installed. Thus, Great Northern's
attempt to show the Service Ticket was not part of the bargain,

based on when the Service Ticket was presented to CPU, is

unavailing.

Additionally, the cases cited by Great Northern in support
of its position that the Service Ticket was not part of the
agreement are distinguishable. First, these cases are from
jurisdictions that are not bmding on this Court. Moreover, in

both Rubin v. AMC Home Inspection & Warranty Serv., and

Olathe Mfg., Inc. v. Browning Mfg., the limiting provisions
in those cases were clearly not provided at the time

of performance. See, Rubin v. AMC Home Inspection &
Warranty Serv., 175 N.J.Super. 315,418 A.2d 306,311 (1980)

(the homeowner and home inspection company entered
into a written agreement for a home inspection which did

not include the exculpatory provisions, but the subsequent
inspection report provided after completion of the inspection

included the exculpatory provisions); Olathe Mfg., Inc. v.
Browning Mfg., 259 Kan. 735, 915 P.2d 86, 95 (1996)

(limitation of remedies provision contained in manufacturer's

catalog did not become part of basis of bargain where
purchaser did not purchase item directly from manufacturer

but from distributor, brochure provided by distributor did not
refer to remedy limitation in catalog, and purchaser did not

receive the catalog at time it was negotiating sale). Finally, in
LWT, Inc. v. Childers, a question of fact existed as to whether

the purchaser possessed or received a catalog containing
the manufacturer's warranty prior to the sale. LWT, Inc. v.
Childers, 19 F.3d 539, 541-^2 (10th Cir.1994) (citations

omitted) ("A limited warranty contained in a manufacturer's
catalog may be considered part of the basis of the parties'
bargain, so long as the purchaser received the catalog and
had an opportunity to read the warranty, ... prior to or at the
time of the sale [.]"). In fact, the holding in LWT appears

to support ADT's position not that of Great Northern, as
CPU received the Service Ticket containing the limitation

of liability provision at the time of performance, which was

adequate under the court of appeals' holding in LWT to
consider the provision part of the parties' bargain.
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Next, Great Northern contends that the terms of the Service

Ticket were never mentioned, discussed, negotiated, or
bargained for between CFU and ADT. Moreover, Great
Northern contends that CFU had absolutely no knowledge of
the limitations contained on the reverse side of the Service

Ticket, let alone agreed to those terms. Because CFU lacked

such knowledge. Great Northern argues it is impossible to

conclude that any of the limitation provisions were part of the
consideration for the contract or basis of the bargain between
CFU and ADT. At a minimum. Great Northern submits that

material issues of fact exist as to these points thus precluding
entry of summary judgment. The Court disagrees with Great
Northern.

88 A.2d 80, 81 (1952); 3 Corbin,
Contracts § 556 (1960). Especially if
evidence of the contract is not an

integrated document, and, moreover,

one partly or wholly composed of oral
communications, the precise content
of which is not of record, courts must

look to surrounding circumstances and
the course of dealings between the
parties, Silverstein v. Hornick, 376 Pa.
536,103 A.2d 734(1954), to ascertain

the intention of the parties.

[17] The record evidence shows that CFU and ADT clearly
discussed and/or negotiated the essential terms contained in
the Service Ticket. Specifically, Mr. Ferri and Mr. Keber
discussed the repair work that needed to be performed on the
Radionics panel, and came to a verbal agreement as to the
course of action to be taken by ADT. This oral agreement
was then reduced to writing on the Service Ticket, *740
which indicated the work to be performed, the authorization
to perform the work, that the customer understood the system
would be inoperable while the Radionics panel was removed
for repair, and the price for the labor and materials expended
on November 18, 2004. Thus, as to these essential tenns,
the undisputed evidence shows there was a mutual agreement
by the parties. Thus, the question remains whether there was
a mutual agreement regarding the "Limitation of Liability"
provision.

(18| |19j |20| [211 Pennsylvania law follows
objective theory of contracts and therefore, looks to the
parties' outward manifestations in detennining whether they
agreed to the terms of the agreement. Argo Welded Prod.,
Inc. v. J.T. Ryerson Steel & Sons, Inc., 528 F.Supp. 583, 592
(E.D.Pa.1981) (citing Beliron Constr. Co. v. Potomac Ins.
Co, 230 Pa.Super. 379, 326 A.2d 499 (1974); other citation
omitted). As the Pennsylvania Supreme Court explained in
Westinghouse Elec. Co. v. Murphy, Inc.:

The existence of a contractual term

may be shown by the acts of the
parties as well as precise words,
where to do so would not violate

the words used in a confa-act, see

Yezbak v. Croce, 370 Pa. 263, 266,

the

425 Pa. 166,228 A.2d 656, 659 (1967) (footnote omitted). 14
Resolution of this issue *741 ordinarily requires findings
of fact which would preclude entry of summary judgment.
Argo Welded Prod., 528 F.Supp. at 592 (citation omitted).
However, "it is hornbook law that a party who signs a
standard printed fonn agreement is bound by its terms
absent any countervailing public policy considerations." Id.
(citing J. Calimari & J. Perillo, Contracts, at 328-29 (1977);
Montgomery v. Levy, 406 Pa. 547, 177 A.2d 448, 450 (1962)
(other citation omitted)); see also Jim Dan, Inc. v. O.M. Scott

& Sons Co., 785 F.Supp. 1196,1200 (W.D.Pa.1992) ("Absent
an allegation of fraud or incompetence, a person has a duty
to read the contract before signing it, and failure to do so
will not excuse ignorance of the contract's terms." (citing
Stanley A. Klopp, Inc. v. John Deere Co., 510 F.Supp. 807,
811 (E.D.Pa. 198 l),a^ 676 F.2d688(3dcii. 1982))).
In the record before the Court, CPU and ADT are clearly
"private business entities who are familiar with service
agreements used in the security business. Therefore, CFU
cannot claim surprise or disadvantage in bargaining power
amounting to either an unconscionable contract or contract
of adhesion. The circumstances surrounding the agreement
between ADT and CFU fail to establish a public policy
interest was involved, an unconscionable contract or a

contract of adhesion. Therefore, Mr. Keber's signature on
the Service Ticket, objectively considered, evidences CFU's
consent to the terms and conditions on the Service Ticket,
including the "Limitation of Liability" provision, assuming

Keber had apparent authority to bind CFU.15

Other objective evidence of the parties' intent to include a
limitation of liability provision in their agreement is their
prior course of dealing and the usage of such provisions in
the security alarm business. ADT raises this very argument
in its brief, and offers in support the Service Tickets
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and/or Authorization Tickets for six different service calls
which are substantially similar with regard to the procedure
followed and the terms and conditions contained on the

Service Tickets/Authorization Tickets. However, only two of
these tickets can actually be used to show prior course of
dealing between CFU and ADT, as the other three tickets
were issued during service calls occurring subsequent to
the November 18, 2004/January 26, 2005 service call. With
regard to trade usage, ADT submits that limitation of liability
provisions are regularly observed and accepted in alarm
service contracts and therefore justify an expectation that
the "Limitation of Liability" provision contained in ADT's
Service Tickets would be observed. In support, ADT provides

citations to case lawIu which recognized the use of such
provisions in the security alami industry, as well as the prior
service agreements between ADT's predecessors and CFU,
as evidence that such provisions are regularly observed in
security alarm service contracts and that CPU was aware
of such custom/usage in the security alann business. Great
Northern has failed to *742 address this argument in its
response and brief in opposition to summary judgment.

(22| Although the existence of a prior course of dealing
between the parties and/or usage of trade is usually an issue
of fact for the jury, where one party has not contested the
material facts of its prior course of dealing, the courts may
find, as a matter of law, that a course of dealing existed. Well
Luck Co., Inc. v. F.C. Gerlach & Co., Inc., 421 F.Supp.2d 533,
540 (E.D.N.Y.2005) (citing Capitol Converting Equip., Inc.
v. LEP Transport, Inc., 965 F.2d 391, 395 (7th Cir.1992)).
Many courts have addressed the issue of whether the parties'
prior course of dealing and/or trade usage is sufficient to
show that the parties intended to incorporate limitation of
liability, warranty, or arbitration clauses in their agreements.
The courts have granted motions for summary judgment when
the evidence established a prior course of dealing between the
parties. See, e.g., Valhal Corp., 44 F.3d at 201 (prior course of
dealing, consisting of negotiations, several written proposals
which included limitation of liability clause, and revisions
which did not eliminate the limitation, established consent to
limitation of liability provision even though final version of
contract was not signed, but approval given in separate letter);
Westinghouse Elec. Co. v. Murphy, Inc., 228 A.2d at 659
(prior course of dealing established where parties contracted
to provide maintenance service on over 80 occasions in six
years using purchase orders which incorporated terms and
conditions through reference to an attached appendix); Gov't
of United Kingdom of Great Britain & N. Ireland v. Northstar
Serv., Ltd.. 1 F.Supp.2d 521, 524 (D.Md.1998) (prior course

of dealing, consisting of at least 100 transactions between the
parties where terms and conditions appeared on every invoice
without any affirmative exclusionary provision, established
that the invoice terms and conditions were part of contract);
Well Luck, 421 F.Supp.2d at 540-41 (evidence that parties
conducted over 150 transactions involving invoice containing
copy of terms and conditions of service, including limitation
of liability provision, was legally sufGcient to establish
a course of dealing between parties limiting defendant's
liability to $50); Capitol Converting Equip., 965 F.2d at 395-
96 (parties' prior course of dealing on hundreds of occasions,
involving receipt and payment of invoices which all included
limitation of liability provisions, supplemented their oral
contract which was silent as to limitation of liability); but
cf. Argo Welded Prod., 528 F.Supp. at 592 (declining to
find that limitation of liability was incorporated into parties'
agreement based solely on prior course of dealing on at least
five prior occasions during which standard printed delivery
receipts containing limitation of liability clause were issued
to purchaser and signed by its agent, who admitted that he was
familiar with the form, but finding a binding agreement based
on signature of agent); Kunststoffwerk Alfred Huber v. R.J.
Dick. Inc., 621 F.2d 560, 564-65 (3d Cir. 1980) (recognizing
that course of dealing may establish limitation of damages as
part of parties' bargain in fact, but finding record was devoid
of any evidence to establish a prior course of dealing between
parties).

With regard to establishing trade usage, the Court of Appeals
held in Posttape Assoc. v. Eastman Kodak Co., 537 F.2d
751, 758 (3d Cir. 1976), that a partnership's knowledge of
use of limited liability clauses in particular trade could be
established through a partner's deposition testimony that he
knew of the trade usage and through evidence that partnership
purchased liability insurance coverage for the type of loss that
actually occurred. In that case, the vendor argued on appeal
that the trial court erred in excluding this *743 evidence
during trial, and the court of appeals agreed. On remand,
on the issue of whether a trade usage had been established,
the trial court noted that repeated applications of the liability
limitation would be one way in which to establish "regularity
of observance," but a "showing of industry wide recognition
and acceptance of such a practice would also suffice." 450
F.Supp. 407, 410 (E.D.Pa.1978). The trial court found that
although there was no evidence of specific implementations
of the limitation, abundant testimony existed to the effect that
usage of a liability limitation did exist and was accepted by

film makers, manufacturers, and processors. '' Id. The trial
court concluded that this evidence was sufficient to support
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the jury's finding that at the time of the sale, a trade usage
existed limiting a commercial buyer's remedy to replacement
of the negligently manufactured product. Id.

[23] Here, the Court finds the uncontested evidence in the

record shows that the parties contracted for service on at

least two prior occasions which included a signed Service
Ticket containing a "Limitation of Liability" provision. The

evidence further shows that the written service agreements
entered into between CFU and Rollins clearly included

limitation of liability provisions almost identical to the one

at issue here. Moreover, CPU obtained insurance coverage

to protect its property in the event a loss occurred such as
the one that actually occurred here, which indicates CFU
knew about the limitation liability provision in its service

agreements. Posttape, 537 F.2d at 758. This evidence stands

in stark contrast to a single affidavit from the ciurent national
secretary/treasurer of CFU, Edward Pazo, who states that

at no time was he presented with or shown the Terms and
Conditions set forth on the reverse side of the November 18,

2004 Service Ticket, or on any Service Tickets provided by

ADT either prior or subsequent to November 18, 2004, nor
was he ever made aware of these Terms & Conditions by
ADT or anyone else. (Pazo Aff. IK 11 & 12.) These statements

by Mr. Pazo, when viewed in the light most favorable to
Great Northern, at most, raise an issue of fact as to Mr.

Pazo's/CFU's knowledge of the "Limitation of Liability"
clause in ADT's Service Tickets. However, Mr. Pazo's lack of

actual knowledge of the "Limitation of Liability" provision
cannot be foraged into a triable issue of fact as to whether
he/CFU should have been aware of the regularly observed

practice in the security alarm business to include such

provisions in service contracts, as none of his statements
in his affidavit can be construed as addressing this point.

Cf. Capitol Converting Equip., Inc. v. Lep Transport, Inc.,
750 F.Supp. 862, 867 (N.D.I11.1990) (finding that corporate

president's statement in his affidavit that neither he nor any

other employee at corporation ever read or was aware of the
terms on the reverse side of invoices, while raising a factual

dispute as to whether corporation was actually aware of the
limitation of liability provision, did not speak to the issue
of constmctive knowledge, and therefore, was insufficient

to create a genuine factual dispute over whether a course
of dealing as to liability limitation existed between parties,
where record contained detailed and uncontested evidence of

parties' extensive business history), off d 965 F.2d 391, 395
& n. 6 (7th Cir. 1992). Moreover, Great Northern completely

fails to address ADT's argimient *744 regarding prior course

of dealing and/or trade usage, which the Court interprets as
conceding this point.

Accordingly, the Court finds that the uncontroverted evidence

of the inclusion of limitation of liability provisions in the

service contracts between ADT's predecessors and CFU, the
procurement and maintenance of insurance coverage by CFU
for the risk/loss that actually occurred, and the existence of
two prior signed Service Tickets, together, provide additional

objective evidence of CFU's consent to the "Limitation of
Liability" provision contained in the November 18, 2004
ADT Service Ticket.

[24] In light of this conclusion, the Court likewise rejects

Great Northern's argument that the Service Ticket constitutes
a modification to the contract which requires the parties'
assent and additional consideration, both of which are

lacking. Great Northern's argument is predicated on the
position that the terms and conditions of the contract between
CFU and ADT were set and defined when CFU requested
ADT to service its system. This position is contrary to general
contract law. Mutual agreement does not occur until there has
been an offer and acceptance. Murray on Contracts, supra, at
60-61. In any event, as explained above, all of the terms of
the Service Ticket were part of the bargained for agreement
between CFU and ADT.

^. Actual and/or Apparent Authority of CPU Officers/
Employees

Notwithstanding this conclusion, a question remains as to
whether CFU's employees had the authority to agree to the
Terms and Conditions contained on the ADT Service Tickets,

in particular, the one dated November 18, 2004. In response
to ADT's motion for summary judgment, Great Northern
submits that CFU's employees, Robert Keber and Mark Hile,
did not have the authority to contractually bind CFU or to
enter into any contracts on its behalf, including the Terms and
Conditions contained on the reverse side of the November

18, 2004 Service Ticket.18 In support of its position. Great
Northern submits the affidavit of the Secretary/Treasurer of
the national CFU, Edward Pazo, as well as the affidavits of

CPU employees, Robert Keber and Mark Hile.

In their affidavits, Keber and Hile state that they are not
authorized to enter into any contract or otherwise bind CPU
in any contractual relationship, they had no authority to agree
to the Terms and Conditions on the ADT Service Tickets, nor

have they ever represented to Ferri or anyone else from ADT
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or its related companies that either of them had the power
and authority to bind CFU in any type of contract, including
any contract with ADT. (Keber Aff. 114, 15,17; Affidavit of
Mark Hile ("Hile Aff;'), •^ 4,9,11 (Ex. D in Pl.'s App.).)
Keber and Hile further state that they were not aware of the
Tenns and Conditions contained on the reverse side of the

Service Tickets, and had they been shown the Terms and
Conditions, they would not have signed the Service Tickets.
(Keber Aff. 1 20; Hile AS. ^ 14.) In addition, Keber and
Hile aver that they are authorized to sign service tickets from
vendors after completion of work to verify that the vendor
performed the work, and that their signatures on the front of
the ADT Service Tickets acknowledged that ADT technician
performed the service. (Keber Aff. ^ 6, 16; Hile Aff. 11
5, 10.) With regard to the November 18, 2004 *745 ADT
Service Ticket, Keber stated that his signature on that ticket
acknowledged merely that Ferri inspected the Radionics panel
and removed it for repairs. (Keber Aff. T) 16.) Mr. Pazo's
statements in his affidavit support the statements of K-eber
and Hile, in that he avers that only the Executive Board of
CFU has the authority to approve and sign contracts on behalf
of CFU. (Pazo Aff. 15.) Pazo further states that Keber did
not have authority to enter into any contract on behalf of
CFU or contractually bind it in any way, nor did he or the
Executive Board authorize Keber to enter into any contract
with ADT or to otherwise bind CFU to any contractual terms
and conditions presented by ADT.(Pazo Aff.Il 9,10,13,14.)

In its reply brief, ADT argues that it reasonably believed that
Keber had apparent authority to enter into the agreement on
behalf of CFU. In support of this argument, ADT submits that
Keber was the main contact at CFU with regard to service
and maintenance of the security alarm system. Keber would
request service calls, and discuss the problems and concerns
with the ADT technician. ADT also proffered Ferri's affidavit

in support of its position.19 Thus, ADT maintains, the words
and conduct of CFU and Keber communicated to ADT that

CFU was agreeing to all of the terms and conditions contained
in the November 18, 2004 Service Ticket. (Def.'s Reply Br.
at 8-9.)

to certain matters." Bolus, 525 A.2d at 1221. "Apparent
authority exists where a principal, by words or conduct, leads
people with whom the alleged agent deals to believe that the
principal has granted the agent authority he or she purports
to exercise." Turner Hydraulics, Inc. v. Susquehanna Constr.
Corp., 414 Pa.Super. 130, 606 A.2d 532, 534 (1992) (citation
omitted; emphasis in original). In determining the apparent
authority of an agent, the court must focus on the actions of
the principal, not the agent. Bolus, 525 A.2d at 1222 (citations
omitted); Penn City Investments, 2003 WL 22844210,at *14
(citation omitted). If the third party has actual knowledge
of the limits of the agent's authority, the third party cannot
rely on the agent's apparent authority to bind the principal.
Bolus, 525 A.2d at 1222; see also Universal Computer Sys.,
Inc. v. Med. Serv. Ass'n of Pa., 628 F.2d 820, 823 (3d
Cir. 1980) (citing Schenker v. Indem. Ins. Co. of N. Am.,
340 Pa. 81, 16 A.2d 304, 306 (1940)). Without that actual
knowledge, however, the third party is required to exercise
only reasonable diligence to ascertain the agent's authority.
Bolus, 525 A.2d at 1222 (citation omitted). As explained by
the Pennsylvania Superior Court:

The third party is entitled to believe
the agent has the authority he purports
to *746 exercise only where a person
of ordinary prudence, diligence and
discretion would so believe. Thus, a

third party can rely on the apparent

authority of an agent when this is

a reasonable interpretation of the
manifestations of the principal.

[25] [26| [27] [28] |29| [30]

Id. (internal citations omitted).
[31] [32] [33| Ordinarily, the nature and extent of an

agent's authority presents a question of fact for the jury. Bolus,
525 A.2d at 1221 (citations omitted); Turner Hydraulics, 606
A.2d at 534-35 (citing Bolus, supra; other citations omitted);
see also Amco Uh-service v. Am. Meter Co., 312 F.Supp.2d

Under Pennsylvag^, 696 (E.D.Pa.2004) (whether apparent authority exists in
law, an agent can bind its principal based on express (actual)

authority or apparent authority. ^" Bolus v. United Penn Bank,
363 Pa.Super. 247, 525 A.2d 1215, 1221 (1987) (citation
omitted); Penn City Investments, Inc. v. Soltech, Inc., No.

01-5542, 2003 WL 22844210, *14 (E.D.Pa. Nov. 25, 2003)
(citation omitted). Express or actual authority is "authority
directly granted by the principal to bind the principal as

a given case is almost never resolved on summary judgment
because this issue turns closely on both the principal's
manifestations and the reasonableness of the third party's
beliefs (citing Gizzi v. Texaco, Inc., 437 F.2d 308, 310 (3d
Cir. 1971))). Where, however, the facts relating to the nature
and existence of the agency relationship are not contested, the
court may properly decide the issue. Penn City Inv., 2003 WL
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22844210, at * 14 (citation omitted). In ascertaining whether

apparent authority exists, the factfinder must evaluate the
conduct of the parties in light of all the circumstances. Turner
Hydraulics, 606 A.2d at 535 (citations omitted). Moreover,
apparent authority may be gleaned from a course of dealing
or a single transaction. Id. (citations omitted).

Turning to the facts of this case, the evidence shows that there
was no written service conteact governing the relationship
between CFU and ADT, and Keber was the main contact

between CFU and ADT for all service and maintenance

related issues. However, as to the remaining facts surrounding
the express and apparent authority of Keber and Hile, and
what, if anything Ferri/ADT knew about the limits of their
authority, the parties and their evidence disagree. Although
Great Northern does not address ADT's apparent authority

argument head on, the affidavits of Pazo, Keber and
Hile do contain statements regarding the authority of Keber
and Hile and their representation of that authority to Ferri,
which conflicts with ADT's evidence. Moreover, there is no
evidence of what measures, if any, ADT took to ascertain
Keber's authority, and ADT fails to specifically identify the
manifestations of CFU's Executive Board that lead ADT to

reasonably believe Keber had apparent authority.

[34] Therefore, viewing the evidence in the light most
favorable to Great Northern, the Court concludes that material

issues of fact remain as to express and apparent authority

of CFU's employees, and as to whether ADT reasonably
believed CPU'S employees had apparent authority to agree
to the terms and conditions contained in the November 18,
2004 Service Ticket. Accordingly, the Court finds ADT is
not entitled to summary judgment on the issue of whether the
"Limitation of Liability" provision is included in the parties'
bargain.

C. Limitation of Liability Clause is Enforceable
[35] Notwithstanding the Court's finding that a material

issue of fact remains as *747 to whether the "Limitation

of Liability" provision was part of the parties' bargain, the
Court will proceed, nonetheless, to address the enforceability
of the "Limitation of Liability" provision, as it presents purely
a legal question, the resolution of which will aid the parties in
narrowing the issues for trial.

In the event the "Limitation of Liability" provision is deemed
to be part of its agreement with CFU, ADT submits that said
limitation is enforceable, as limitations of liability have been

routinely upheld by the Pennsylvania courts in sales contracts
of varying types. Applying the three part test enunciated
by the Pennsylvania Supreme Court in Employers Liab.
Assurance Corp., Ltd. v. Greenville Bus. Men's Ass'n, 423
Pa. 288, 224 A.2d 620, 623 (1966), to the facts here, ADT
contends that the limitation of liability provision: (1) does
not violate public policy; (2) is part of a contract between
private parties and relates solely to their private affairs; and
(3) is not a contract of adhesion. Moreover, ADT submits that
contracts between two commercial entities are rarely found
unconscionable, and in any event, CFU cannot claim surprise
here. Finally, ADT contends that although Article 2 of the
UCC does not apply to the service contract at issue here, the
"Limitation of Liability" provision does, nonetheless, meet
the requirements ofUCC §2719. In support of its argument,
ADT cites a plethora of case law from Pennsylvania and the
Third Circuit.

|36| In response. Great Northern counters that the

"Limitation of Liability" provision: (a) violates the law and
public policy because a reasonable jury could conclude the

losses sustained were proximately caused by ADT's alleged
violation of the International Building Code and International
Fire Code (the "Codes"), which are designed to protect public

safety; and (2) constitutes a contract of adhesion as the pre-
printed terms and conditions on the reverse side of the Service
Ticket were not negotiable, which CPU was powerless to
change, and had CFU been given an opportunity to object
to the terms and conditions before ADT performed its work,
CPU would have rejected the transaction entirely. In addition,
Great Northern argues that the "Limitation of Liability"
provision was contained in boilerplate language which was
inconspicuously written on the back of the Service Ticket
in uniform print that did not identify itself as exculpatory
language, or otherwise stand out from any of the language
on the reverse side of the pre-printed form. Great Northern
further contends that the "Limitation of Liability" provision
which appears in small type, closely spaced lines, lacks a
caption or heading in boldface type at the top, but includes a
caption which is in type identical to the rest of the paragraph in
both font and form, completely fails to attract attention to the
"Limitation of Liability" provision, and such failure is fatal to
finding said limitation enforceable. In support of its position,
Great Northern relies primarily on Moscatiello v. Pittsburgh
Contractors Equip. Co., 407 Pa.Super. 363, 595 A.2d 1190
(1991).

In reply, ADT states that the Pennsylvania and federal
courts have upheld and *748 enforced limitation of liability
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provisions as a matter of course between an individual
or corporation and security monitoring companies in cases
involving fires, water damage, and burglaries. In support,
ADT cites Neuchatel Ins. v. ADTSec. Sys., Inc., No. 96-5396,
1998 WL 966080 (E.D.Pa. Nov.5, 1998); Folhnan v. Baker
Prot. Serv., Inc., No. 91-1689, 1993 WL 106460 (E.D.Pa.
Apr. 5, 1993). Addressing Great Northern's public policy
argument, ADT specifically states that Great Northern's
perceived contravention of public policy is misplaced and
the cases upon which it relies are irrelevant. ADT argues
that duties and obligations under building and fire codes are
imposed on the owners of the building, unless otherwise
agreed to by the parties. Gnarra v. Dep't of Labor & Indus.
Indus. Bd., 658 A.2d 844 (Pa.Commw.Ct.1995); Balent v.
City of Wilkes-Barre, 542 Pa. 555, 669 A.2d 309 (1995).
ADT submits that there is no evidence here that it assumed

any duties or obligations under the building codes. Moreover,
the International Building Code defines "owner" as "any
person, agent, firm or corporation having a legal or equitable
interest in the property." (Def.'s Reply Br., Ex. A.) The
International Fire Code defines "owner" as an entity or
person "who has legal title to any structure or premises ...,
and shall include the duly authorized agent or attorney, a
purchaser, devisee, fiduciary and any person having a vested
or contingent interest in the premises in question." (Def.'s
Reply Br., Ex. B.) ADT contends it does not meet either
definition of "owner." As to Great Northern's argument
that the agreement constitutes a contract of adhesion, ADT
characterizes Plaintiffs argument as "specious," contending
that the federal courts in the Third Circuit have reviewed

the same contract and limitation of liability, and held it
to be enforceable. In support, ADT cites Neuchatel, supra.
Finally, ADT distinguishes the Moscatiello, upon which
Great Northern relies, on the basis that the parties had no prior
dealings, the disclaimer of warranties at issue was found to
have violated the Pennsylvania UCC, and the language of the
limitation of liability was inconspicuous.

As explained below, none of Great Northern's arguments
in opposition to enforcing the "Limitation of Liability"
provision have any merit. Moreover, Great Northern's
reliance on Moscatiello is misplaced because, as ADT
correctly notes, that case is factually distinguishable from the

."

case at bar.23

*749 For the most part, the parties' arguments and cases
cited in support thereof track the requirements for evaluating
the enforceability of exculpatory clauses in Pennsylvania,
however, the Pennsylvania courts and Third Circuit have held

that different standards apply when dealing with exculpatory
clauses as opposed to limitation of liability clauses. See
Valhal Corp., 44 F.3d at 202 (citing DeFmncesco v. W. Pa.
Water Co., 329 Pa.Super. 508, 478 A.2d 1295, 1306 (1984);
Posttape, 537 F.2d at 755). Thus, those cases which involve
the enforcement of exculpatory clauses are simply inapposite
here. See, e.g.. Employers Liab. Assurance Corp., 224 A.2d
at 623. Nor does Section 2719 of the UCC apply. Instead,
Pennsylvania common law controls the enforceability of the
"Limitation of Liability" provision here and makes clear that
said limitation is valid and enforceable. Lobianco, 437 A.2d

at 420-21 (although case involved a sale of goods under
Article 2 ofUCC, court found § 2719(c) not applicable and
therefore applied Pennsylvania common law in holding that
a limitation of liability provision in contract for installation
of security alarm system limiting liability to cost of repairs
was enforceable, and noting clauses limiting liability in
security alarm cases have uniformly been upheld in non-UCC
cases); Wedner v. Fidelity Sec. Sys., Inc., 228 Pa.Super. 67,
307 A.2d 429, 432 (1973) (holding in contract for burglar
alarm system, limitation of liability provision as to damages
resulting from vendor's own negligence was enforceable and
not against public policy or unconscionable where agreement
was between two private businesses, and plaintiff had 20
years experience with similar provisions in similar service
contracts with a competitor of the defendant); Magar v.
Lifetime, Inc., 187 Pa.Super. 143, 144 A.2d 747, 748 (1958)
(holding limitation of liability provision limiting damages
to replacement or correction of defective material and/or
installation in service contract for improvements to plaintiffs
residence was valid and enforceable (citing Restatement of

Contracts §339 cmt. g; other citations omitted ^'t)); Behrend
v. Bell Tel. Co. of Pa., 242 Pa.Super. 47, 363 A.2d 1152,
1164 & n. 16 (1976) (limitation of liability provisions in
private contracts between telephone company and customer
for listings and advertising in yellow pages directory are
routinely enforced), vacated on other grounds 473 Pa. 320,
374 A.2d 536 (1977), rev'd and remanded in accordance
with prior opinion, 257 Pa.Super. 35, 390 A.2d 233 (1978);
Vasilis v. Bell of Pa., 409 Pa.Super. 396, 598 A.2d 52, 54
(1991) (enforcing limitation of liability provision in private
contract between business customer and telephone company
for listings in yellow pages and rejecting customer's argument
that agreement was a contract of adhesion); Whal Corp.,
44 F.3d at 203-04 (noting that limitation of liability clauses
have been routinely enforced under UCC as well as in *750
contracts not governed by UCC (citing Lobianco, Wedner,
Magar, Behrend, and Vasilis, supra)).
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In Wedner, the Pennsylvania Superior Court held there is no
doubt as to the legality of a limitation of liability provision
in a contract between ordinary business persons. 307 A.2d
at 431. As long as the contract provision limiting liability
is between private parties and relates entirely to their own
private affairs, and does not involve fraud or mistake, the
Pennsylvania courts have found such contracts to be valid and
enforceable. Id. at 431-32 (citing Dilks v. Flohr Chevrolet,
Inc., 411 Pa. 425, 192 A.2d 682, 687 (1963); Bechtold v.
Murray Ohio Mfg. Co., 321 Pa. 423, 184 A.49, 51 (1936)).
The court further noted in Wedner that the plaintiff had a
choice as to how to protect his property and whether or not to

obtain insurance. Id. at 432. Finally, the court found that even
if this conto-act was governed by Article 2 of the UCC, the

limitation of liability provision was prima facie conscionable.
Id. Thus, given the plaintiffs prior experience with similar
security service contracts and limiting provisions, the court
held " 'it is clear that the exclusion was not unconscionable

here, where the buyer was hardly the sheep keeping company
with wolves that it would have us believe.' " Id. at 432-33

(quotmgK& C, Inc. v. Westinghouse Elec. Corp., 437 Pa. 303,
263 A.2d 390, 393 (1970)). The Court of Appeals in Valhal
Corp. aptly sunimarized Pennsylvania law on limitation of
liability provisions:

We are persuaded that limitation of
liability clauses are not disfavored
under Pennsylvania law; especially
when contained in contracts between

infonned business entities dealing at
arm's length, and there has been
no injury to person or property.
Furthermore, such clauses are not

subjected to the same stringent
standards applied to exculpatory and
indemnity clauses. Limitation of
liability clauses are a way of allocating
"unknown or undeterminable risks,"
and are a fact of everyday business
and commercial life. So long as
the limitation which is established is

reasonable and not so drastic as to

remove the incentive to perform with
due care, Pennsylvania courts uphold
the limitation.

44 F.3d at 203-04 (citing K&C, Inc. v. Westinghouse Elec.,
supra).

Here, where the agreement between CFU and ADT was a
private contract between experienced business concerns, CPU
had a choice as to how to protect its property and whether
or not to purchase insurance and in fact did obtain insurance
from Plaintiff, and the limitation of liability provision does

not remove ADT's incentive to perform with due care,
the Court finds the "Limitation of Liability" provision
contained in ADT's Service Ticket dated November 18,2004
is reasonable and therefore is valid and enforceable.

Accordingly, the Court finds, as a matter of law, that
the "Limitation of Liability" provision contained in the
Service Ticket dated November 18,2004 is enforceable under
applicable Pennsylvania law. Therefore, ADT is entitled to
judgment as a matter of law on this issue.

D. Scope of the Limitation of Liability Provision
|37| Having determined the "Limitation of Liability"

provision is enforceable, *751 one last issue remains
regarding the scope of the liability limitation. The Parties
disagree as to whether the language of the "Limitation of
Liability" provision is broad enough to include acts of gross
negligence. ADT argues that where the language of the
limitation of liability clause limits damages to those resulting
from "negligence, active or otherwise," the reference to
"otherwise" is broad enough to include allegations of gross
negligence. In particular, ADT points out that the language
in the ADT Service Ticket perfectly tracks the limitation of
liability language at issue in Neuchatel and Home Indemnity
Co. v. Nat'l Guardian Sec. Serv. Corp., No. 94-4964, 1995
WL 298233 (E.D.Pa. May 11, 1995), and in both of those
cases, the district court broadly consta^zed the language
"negligence, active or otherwise" to include alleged acts of
gross negligence.

[38] On the other hand, Great Northern counters that
limitation of liability clauses, which purport to immunize a
party from liability for negligence, are to be strictly construed
against the party asserting the limitation, citing in support,
Employers Liability Assurance Corp., 224 A.2d at 623. Great
Northern further argues that the district courts from this
circuit have held that liability for acts of gross negligence
were not limited by an exculpatory clause, citing Douglas
W. Randall, Inc. v. AFA Prot. Sys., Inc., 516 F.Supp. 1122,
1127 (E.D.Pa.1981), affd without op., 688 F.2d 820 (3d
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Cir. 1982); Fidelity Leasing Corp. v. Dun & Bradstreet, Inc.,
494 F.Supp. 786, 789-90 (E.D.Pa.1980); and Stark Co., Inc.,
v. Nat'l Guardian Sec. Serv., No.89-8880,1990 WL 112110,

* 2 (E.D.Pa. Aug. 3, 1990). Moreover, Great Northern
contends, " 'an exemption [from liability] is always invalid
if it applies to harm wilfully inflicted or caused by gross
or wanton negligence,' " quoting 6A Corbin on Contracts,

§ 1472 at 596-97 (1962).26 In this case. Great Northern
contends issues of material fact exist as to whether ADT

was grossly negligent in servicing CFU's security alann

system.A' Accordingly, should a jury find ADT liable based
on gross negligence, such liability will not be limited by
the "Limitation of Liability" provision on the ADT Service
Ticket, and therefore, ADT is not entitled to judgment as a
matter of law.

In reply, ADT adds only that degrees of negligence are
not recognized under Pennsylvania common law, citing
Fialkowski v. Greenwich Home for Children, Inc., 921 F.2d
459, 462 n. 6 (3d Cir. 1990); and Ferrick Excavating &
Grading Co. v. Senger Trucking Co., 506 Pa. 181, 484 A.2d
744,749(1984).

|39| |40| After a close examination of the cases cited by
the parties, the Court finds that the reference to "negligence,
active or otherwise" in the "Limitation of *752 Liability"
provision contained in the ADT Service Ticket should be
constmed to apply to acts of gross negligence. In reaching
this conclusion, the Court is aware that under Pennsylvania
law, provisions that attempt to exempt a party from liability

for negligence are strictly construed; ^° however, this case
does not involve an exemption from liability, but rather, a
limitation of liability. Thus, as noted by the Third Circuit
in Valhal Corp., the same stringent standards developed for
exculpatory, hold harmless, and indemnity clauses should
not be applied to limitation of liability clauses. 44 F.3d at
202 (noting Pennsylvania appellate courts have recognized
differences between contracts that insulate a party from
liability from those that merely place limits on that liability
(citing DeFrancesco, 478 A.2d at 1306)). Indeed, in both
of the cases cited by ADT, the district courts examined
the language of the limitation of liability provisions, which
is identical to the language in ADT's Service Ticket,
and concluded that the language, "negligence, active or
otherwise" was broad enough to apply to limit liability for
gross negligence. Neuchatel, 1998 WL 966080, at *9; Home

Indem. Co., 1995 WL 298233, at *3.29 Moreover, in both
of those cases, the district courts looked to the decision of

the Pennsylvania Superior Court in Weo v. Pocono Int'l

Raceway, Inc., 347 Pa.Super. 230, 500 A.2d 492, 493 (1985),

wherein the court held that language in an agreement releasing

the defendant sponsor of a car race "from all liability ... for
all loss or damage ...on account of injury to the person or

property ..., whether caused by the negligence of [sponsor]
or otherwise," was broad enough to exclude liability for all

degrees of negligence, including gross negligence. In that
case, the language was truly exculpatory, as it released the

sponsor from all liability, and yet the Superior Court held the

exculpatory clause applied to gross negligence.

[41] In Royal Indem. Co. v. Sec. Guards, Inc., 255

F.Supp.2d 497 (E.D.Pa.2003), the district court was asked

to decide whether language in an indemnification clause,
which purported to indemnify the manufacturing company
for any bodily injury or property damage loss sustained by it
and "caused solely by the negligence of [the security guard
company] or its employees," applied to the gross negligence

of the indemnitor security guard company. In answering that
question in the negative, the district court in Royal Indemnity

noted the holding in Neuchatel, and distinguished that case on
the basis that the limitation of liability clause mNeuchatel was

substantially broader than the one before it. Royal Indem. Co.,
255 F.Supp.2d at 502. Moreover, like exculpatory clauses,
indeinnification clauses are also strictly construed. Valhal

Corp., 44 F.3d at 202; see also Ratti v. Wheeling Pittsburgh

Steel Corp., 758 A.2d 695, 705 (Pa.Super.Ct.2000) (language

in an indemnification provision excepting from coverage
"such penalties, liabilities, claims, or demands result[ing]

from the sole negligence *753 of [indemnitee]" was strictly
construed against indemnitee (drafter) and found not to have

specifically manifested that exception to indemnification
applied to acts of gross negligence).

The cases cited by Great Northern for the proposition

that limitation of liability provisions do not apply to

gross negligence are all distinguishable and therefore, not
dispositive here. For example, in both Douglas W. Randall

and Stark Co., although the language in the limitation of
liability provisions was identical to that in the ADT Service
Ticket, the courts treated the clauses as exculpatory ones,
strictly construing the language. In light of the fact that the

clauses at issue were limitations of liability, not exculpatory,
the district courts in those cases applied too strict a standard in
detemiining whether the language in the limitation of liability
clauses also applied to gross negligence. Moreover, the court

in Douglas W. Randall did not have the benefit of the Superior
Court's decision in Valeo, which issued four years later, and
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the court in Stark Co. failed to even mention the Valeo

decision, but instead relied on Fidelity Leasing Corp., the
other case relied on by Great Northern. In Fidelity Leasing,
which also predated the Superior Court's decision in Valeo,
the provision at issue was truly an exculpatory clause, and
therefore the sti-ict constmction of the language "negligent
acts of omission or commission" was appropriate. Moreover,
the language "negligent acts of omission or commission" in
Fidelity Leasing is much more limiting than the language,
"negligence, active or otherwise," contained in ADT's Service
Ticket, or in Neuchatel and Home Indem. Co.

The Court also finds distinguishable the district court's
decision m Newark Ins. Co. v. ADT Sec. Sys., Inc., No. 96-
3469, 1997 WL 539752 (E.D.Pa. Aug. 5, 1997). In that
case, the language in the limitation of liability provision
with regard to negligence was identical to the language on
ADT's Service Ticket—"negligence, active or otherwise." Id.
at *4. However, once again, the district court referred to
the limitation of liability provision as an exculpatory clause,
and strictly construed it against the party seeking to limit
its liability. Id. at *6. The court in Newark Ins., relying on
Stark Co., Douglas W. Randall, Inc., and Fidelity Leasing,
supra, predicted that the Pennsylvania Supreme Court would
hold that a limitation of liability clause such as the one
here and in Newark Ins. does not limit the seller's liability
caused by its "gross" negligence. Id. This Court disagrees. As
noted above, both Douglas W. Randall and Fidelity Leasing
were decided before the Superior Court's decision in Valeo,
and the district court in Stark Co. failed to even consider

Valeo in reaching its conclusion. In light of the less stringent
standard applied to limitation of liability clauses, this Court
predicts, therefore, that the Pennsylvania Supreme Court
would hold that limitation of liability provisions, such as the
one in this case, which contain language limiting liability
to losses caused from "negligence, active or otherwise," are
sufficiently broad to apply to acts of gross negligence.

Accordingly, the Court finds that ADT is entitled to judgment
as a matter of law in its favor on the issue of whether the

"Limitation of Liability" provision also applies to losses

resulting from gross negligence.

*754 [42| [43| [44| One final matter merits brief
attention. In the event the jury finds that CFU's employees had
actual and/or apparent authority to sign the Service Ticket,
then based on the above conclusions, the "Limitation of

Liability" provision applies and Great Northern's recovery
is limited to $1,000.00. The Court does not view the

application of the "Limitation of Liability" provision as
requiring dismissal for lack of subject matter jurisdiction in
this diversity case, as ADT suggests. Rather, the amount

in controversy requirement for diversity jurisdiction is

determined from the face of the complaint and is generally
established by a good faith allegation. Golden ex. rel. v.

Golden, 382 F.3d 348, 354-55 (3d Cir.2004) (citing Horton
v. Liberty Mut. Ins. Co., 367 U.S. 348, 353, 81 S.Ct. 1570,
6 L.Ed.2d 890 (1961); St. Paul Mercury Indem. Co. v. Red
Cab Co.. 303 U.S. 283, 288-89, 58 S.Ct. 586, 82 L.Ed. 845

(1938); Jumara v. State Farm Ins. Co., 55 F.3d 873, 877
(3d Cir. 1995)). In Norton, the Supreme Court explained that
"good faith" is shown where it "appear[s] to a legal certainty
that the claim is really for less than the jurisdictional amount
to justify dismissal." 367 U.S. at 353, 81 S.Ct. 1570 (citing
Red Cab, 303 U.S. at 289, 58 S.Ct. 586; other citations

omitted). Therefore, the test "is not what amount the plaintiff
claims in the ad damnum clause of his complaint, but rather,
whether it appears to a 'legal certainty' that he cannot recover
an amount above the jurisdictional minimum." Nelson v.
Keefer, 451 F.2d 289, 293 (3d Cir.1971) (citations omitted).
"The inability of plaintiff to recover an amount adequate to
give the court jurisdiction does not show his bad faith or oust
the jurisdiction." Red Cab, 303 U.S. at 289, 58 S.Ct. 586
(footnote omitted)

Here, it is not apparent from the face of the pleadings or
from the summary judgment record, to a legal certainty,
that Great Northern cannot recover the amount claimed.

Therefore, Great Northern's potential recovery from ADT, if
the jury finds in favor of Great Northern, does exceed the
jurisdictional amount of $ 75,000. Indeed, it would make
little sense for the Court to decide the merits of the parties'
arguments, and to then hold it lacked jurisdiction over the
same. Nelson, 451 F.2d at 292 (" 'where the jurisdictional
issue cannot be stated without the mling constituting at the
same time a ruling on the merits, [the necessary choice] is
to permit the cause to proceed to trial.' " (quoting Wade v.
Rogala, 270 F.2d 280, 285 (3d Cir. 1959))). Thus, the proper
relief is to grant or deny summary judgment, not to dismiss
for lack of subject matter jurisdiction.

IV. CONCLUSION

For the reasons set forth above, the Court will deny
Defendant's Motion for Summary Judgment (Doc. 13) on the
issue of whether the "Limitation of Liability" provision is
part of the parties' bargain, *755 and will grant Defendant's
Motion for Summary Judgment (Doc. 13) in all other respects.
An Order consistent with this opinion will follow.
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All Citations

517F.Supp.2d723

Footnotes

1 The current Secretary/Treasurer of CFU, Edward W. Pazo, has held that position since December 1,1993.
(Affidavit of Edward W. Pazo dated November 28, 2006 ("Pazo Aff."), Tf 1 (Ex. C in Pl.'s Appendix Pursuant to
W.D.PA. LR 56.1 (c)(3) ("Pl.'s App.")).) Thus, although he did not sign the Rollins Security Agreement dated
January 18, 1989, or the subsequent agreement dated April 8,1992, Mr. Pazo took over as CFU's Secretary/
Treasurer while 1992 Rollins contract was in effect. Therefore, as an officer of CFU, Mr. Pazo should have

been familiar with the contracts in place at that time; he does not deny this in his affidavit.

2 See Note 1, supra.

3 This date is handwritten on the letter from ADT informing CFU that it acquired SecurityLink and that the
invoices for the monitoring service would now come from ADT. (Ex. A in Def.'s Appendix Pursuant to W.D.PA.
LR56.1(B)(3)("Def.'sApp.").)

4 A "service com failure" refers to a "notice that indicates the Radionics Panel located at [CFU's premises]
could not, or cannot communicate with the ADT Security monitoring center." (Affidavit of Kevin Ferri ("Ferri
Aff."), TI 9 (Ex. D in Def.'s App.).)

5 The actual font size of the "Limitation of Liability" provision on the document included in Defendant's appendix
is much smaller, and appears to be a 6 font.

6 The implied warranty allegedly breached is a failure to complete the repairs to CFU's security system in a
good and workmanlike manner. (Am.Compl. ^24-25.)

7 Although Great Northern dropped its separate cause of action for gross negligence, the Amended Complaint
contains allegations regarding ADT's conduct (Am.Compl. ^ 21-22) which potentially state a theory and/or
standard of care of gross negligence. See discussion, ;nfra, in Section III, Part D, regarding gross negligence.

8 Great Northern maintains that an oral implied-in-fact contract existed with regard to ADT's servicing of CFU's
alarm system, consisting solely of CFU's acceptance ofADT's offer to service the system and CFU's payment
of for those services.

9 Mutual assent or agreement has been defined "simply as an expression of agreement between or among
parties" which is usually accomplished by an offer and acceptance. John Edward Murray, Jr., Murray on
Contracts, § 29 at 60-61 (4th ed.2001) (footnote omitted; emphasis in original).

10 Consideration is defined as the "inducement to a contract ... Some right, interest, profit or benefit accruing
to one party, or some forbearance, detriment, loss or responsibility, given, suffered, or undertaken by the
other." Crawford's Auto Ctr., Inc. v. Commw. of Pa., 655 A.2d 1064, 1068 n. 8 (Pa.Commw.Ct.1995) (citing
Black's Law Dictionary at 277-78 (5th ed.1979); Restatement (Second) Contracts § 71 (1981)).

11 The Court recognizes that the price term does not have to be supplied in the contract for it to be enforceable,
as long as the parties have agreed upon a practicable method of determine the price with reasonable certainty,
such as through a market standard. Feldman v. Google, Inc., 513 F.Supp.2d 229, 238 (E.D.Pa.2007) (citing
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Portnoy v. Brown, 430 Pa. 401, 243 A.2d 444 (1968); other citation omitted). Nonetheless, this method is not
applicable here as there is no evidence that the parties agreed upon a practicable method of determining
the price.

12 A unilateral contract is a contract where one party makes a promise in exchange for the other party's act
or performance. The actual formation of the contract occurs when the act or forbearance requested by the
promisor (CFU) is performed by the promisee (ADT). Greene v. Oliver Realty Inc., 363 Pa.Super. 534,526
A.2d 1192, 1194 (1987).

13 The dates of service performed by ADT are January 30, 2003, June 14,2004, November 18, 2004, June 22,
2005, February 8, 2006, and March 2, 2006. (Ex. B1 to Def.'s App.)

14 The contract which gave rise to the lawsuit in Westinghouse Electric was one where the service provider
began performing work pursuant to oral negotiations prior to the issuance of the purchase order. In a letter
confirming the oral negotiations, the service provider represented that it was fully covered with insurance
for workers compensation, liability and property damage. Id. Westinghouse orally accepted the terms of the
service provider's confirmation letter and work began immediately. Subsequently, Westinghouse issued a
purchase order for the negotiated work, but the record did not show that the service provider signed the
acknowledged copy and returned it to Westinghouse. The service provider in Westinghouse Electric sought
to avoid liability by arguing that its contract never included the appendix, contending that the specific terms
of the contract were fixed when Westinghouse orally accepted its bid as contained in the written confirmation
letter. According to the service provider, the inclusion of the appendix after that point would be considered
a modification which would have to be supported by new consideration. Id. at 659 (footnote omitted). The
Pennsylvania Supreme Court rejected the service provider's argument, finding that the fact that there was no
evidence showing explicit reference to the appendix in the parties' negotiations prior to the issuance of the
purchase order did not preclude it from concluding that the appendix was included in the agreement. Id. In
reaching this conclusion, the Pennsylvania Supreme Court looked to the surrounding circumstances including
the course of dealings between the parties to determine their intent and concluded that there was little doubt
that Westinghouse intended this particular contract to include the appendix (with the indemnification clause)
and that the service provider assented to it. Id. at 659. Notwithstanding the lack of a signed acknowledgment
of the purchase order, the court found that the service provider's assent to the inclusion of the appendix was
indicated by the "statement in its [confirmation] letter... that it was 'fully covered' with insurance coupled with
the fact that it had obtained insurance covering the contingency which actually occurred[,]" and the fact that
the service provider accepted without objection the purchase order form and subsequently referenced the
work performed pursuant to the purchase order on the invoice it submitted to Westinghouse for payment.
Id. Thus, the court concluded that the indemnification clause was part of the agreement between the parties
for this particular job.

15 As explained in Part B infra, however, a material issue of fact exists as to whether ADT's belief, that CFU's
employees, in particular, Mr. Keber, had apparent authority to agree to the Terms and Conditions on the
reverse side of the Service Ticket on behalf of CFU, was reasonable.

16 For example, Plaintiff cites Neuchatel Ins. v. ADT Sec. Sys., Inc., No. 96-5396, 1998 WL 966080 (E.D.Pa.
Nov.5,1998) (Pollak, S.J.); ValhalCorp. v. Sullivan Assoc., Inc., 44 F.3d 195 (3d Cir. 1995); and Royal Indem.
Co. v. Sec. Guards, Inc., 255 F.Supp.2d 497 (E.D.Pa.2003).

17 The evidence as to trade usage at trial in Posttape included the testimony of defendant's employees, a film
maker, a film processor, and insurance agent, who all testified that it was customary in the film industry for
the manufacturer to limit is liability to the replacement of the faulty film. 450 F.Supp. at 409.
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18 Great Northern raised this argument in its challenge to the enforceability of the limitation of liability provision
on the basis that it is a contract of adhesion. (Pl.'s Br. at 22-23).

19 Fern states in his affidavit that Keber and Mile represented to him that they had the power and authority to
bind CFU in contract. (Ferri Aff. ^[ 3-4.) Ferri further stated that at no time following November 18,2004 has
anyone at CFU engaged in any conduct to refute his understanding regarding Keber's and Mile's authority to

act on behalf of CFU, or to advise him to the contrary. (Ferri Aff. ^ 4.)

20 There are two other bases for establishing an agency relationship, neither of which are relevant to this dispute.
fio/us,525A.2dat1221.

21 Great Northern has not responded to ADT's argument that it reasonably believed that Keber had apparent
authority to agree to the terms and conditions contained in the Service Ticket, perhaps because ADT's
argument wasraised in its reply brief in response to Great Northern's argument regarding actual authority.
However, Great Northern could have requested leave to file a sur reply to address ADT's apparent authority
argument, which the Court would have granted. In any event, the evidence offered in support of and in
opposition to the motion for summary judgment has raised a material issue of fact for the jury as to the express
and/or apparent authority of CFU's employees.

22 The Court finds no merit to this argument, essentially for the reasons set forth in ADT's reply brief. In addition,
"[i]n order for a contractual provision to violate public policy the provision must involve a matter of interest
to the public or state." Valhal Corp., 44 F.3d at 206 (citing Seaton v. East Windsor Speedway, Inc., 400
Pa.Super. 134, 582 A.2d 1380, 1382 (1990)). Since the International Building and Fire Codes do not apply
to ADT, and the contract between ADT and CFU is a private matter between private parties, there is not
public interest involved here.

23 Although the distinctions in Moscatiello noted by ADT are correct, there are other distinctions that are more
significant to the Superior Court's resolution of the issues. For example, Moscatiello involved the enforceability
of both a disclaimer of warranties provision and limitation of remedies provision. 595A.2d at 1194-95. These
provisions were contained in a written sales contract (albeit a standard purchase agreement) for the sale of
goods and thus were subject to Article 2 of the UCC. Section 2316(b) which governs a disclaimer of warranties
and requires that the disclaimer be conspicuous, does not apply to limitation of remedy provisions, which
are governed by Section 2719. See Borden, Inc. v. Advent Ink Co., 701 A.2d 255, 264 (Pa.Super.Ct.1997)
(holding that there was no requirement under Article 2 of the UCC that limitation of liability provision contained
in a contract for the sale of goods must be conspicuous (citing Jim Dan, Inc. v. O.M. Scott & Sons Co.,
785 F.Supp. 1196 (W.D.Pa.1992))). Nonetheless, the court in Moscatiello appears to have imposed the
conspicuous requirement on the limitation of liability provision in that case, in determining whether the
limitation was unconscionable. 595 A.2d at 1196-97. Also significant to the Superior Court's decision was
the fact that neither the owner nor superintendent of the construction company was a dealer in the type
of equipment purchased or in any type of heavy equipment, neither had dealt with this particular vendor
previously, and neither had any knowledge of the standard contracts or business practices of this vendor. Id.
at 1196. Thus, the court found that the construction company was not a merchant or experienced business
concern and therefore a disparity in bargaining power/sophistication existed between the parties. Id. at 1196-
97. Unlike Moscatiello, the CFU Executive Board had previously entered into security service contracts with
ADT's competitors involving the same limitation of liability provision, and CFU's maintenance employees
had previously signed service tickets containing the same or similar terms and conditions from ADT and its
predecessors before November 18, 2004, and from ADT after that date. Notwithstanding that Article 2 of the
UCC does not apply to this case, the language in the ADT Service Ticket is not inconspicuous. Therefore,
the reasons for finding the limitation of liability provision in Moscatiello unenforceable simply do not exist in
the case at bar.
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24 By way of analogy, the Superior Court also cited Section 2-719aftheucc. 144A.2d at 748.

25 The provision limiting ADT's liability did not render the contract illusory. ADT does not have the option of
escaping from its duty of performance, and CFU remains entitled to performance, i.e., to repair or replace any
part of the security system which proves to be defective in material or workmanship, with a new or functionally
operative part. (Limited warranty contained on reverse side of Service Ticket, Ex. B in Def.'s App.)

26 This quote from Corbin on Contracts specifically refers to an exemption from liability, not a limitation of liability,
and therefore, is inapposite here.

27 The actions ofADT which Great Northern alleges constitute gross negligence consist ofADT's failure to install
a temporary panel and failure to promptly return the repaired Radionics panel to CFU's premises, despite
CFU's alleged repeated requests and inquiries as to the status of the replacement. (Pl.'s Br. at 26.) Whether
ADT's conduct demonstrates the lack of care required for gross negligence is a question of fact for the jury.
Royal Indem. Co. v. Sec. Guards, Inc., 255 F.Supp.2d 497, 506 (E.D.Pa.2003) (citing Albright v. Abington
Mem'IHosp., 548 Pa. 268, 696A.2d 1159,1164-65 (1997); Stark Co., 1990 WL 112110, at *3). However, the
parties may decide not to present and/or submit the liability issues on the negligence and breach of implied
warranty claims to the jury unless the jury first finds in favor of Great Northern on the contract issue.

28 In Pennsylvania, parties may contractually agree to avoid the consequences of negligent acts but the
agreement must articulate the intention of the parties with particularity. Posttape, 537 F.2d at 755 (citing
Employers Liab. Assurance Corp., 423 Pa. 288, 224 A.2d 620; other citations omitted).

29 The Court notes that the district court's opinion in Home Indemn. Co. uses the term "exculpatory" to refer to
what is actually a limitation of liability provision. Many of the decisions involving interpretations of limitation of
liability provisions use the term "exculpatory" when referring to limitation of liability clauses. As noted above,
this is a distinction with a very real difference, and has resulted in confusion and inconsistent results in the
state appellate and federal district courts.

30 ADT argues in the alternative that because there are no degrees of negligence in Pennsylvania, gross
negligence is not cognizable under Pennsylvania law and therefore, cannot provide a basis for not applying
the "Limitation of Liability" provision. Those courts which have considered a similar argument have rejected
it noting that the more recent decisions of the Pennsylvania appellate courts have at least recognized gross
negligence as a theory or standard of care, if not as a separate cause of action. See e.g., In re Scheidmantel,
868 A.2d 464, 485 (Pa.Super.Ct.2005) (noting that while Pennsylvania law does not recognize different
degrees of negligence, it does apply different "standards of care" (citing Ferrick Excavating, supra)); Royal
Indem. Co., 255 F.Supp.2d at 506 (distinguishing the holding that "degrees of negligence are not generally
recognized under Pennsylvania common law" in Fialkowski and Ferrick Excavating, respectively, as dicta and
as involving the standard of care applicable to bailments and not specifically gross negligence, and noting
numerous post-Ferrick decisions recognizing gross negligence as a theory or standard under Pennsylvania
law (citing Home Indem. Co., 1995 WL 298233, at *4; other citations omitted)). Thus, since gross negligence
as a theory or standard of care appears to be viable under Pennsylvania common law, the Court finds no
merit to ADT's alternative argument.
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Suffolk.

CANAL ELECTRIC COMPANY et. al.

V.

WESTINGHOUSE ELECTRIC CORPORATION.

Argued Nov. 8, 1989.

Decided Jan. 9, 1990.

Synopsis

Answering questions of law that were certified by the United
States District Court for the District of Massachusetts in suit

by electric utility companies against manufacturer of electric
generator components, the Supreme Judicial Court, Suffolk
County, Abrams, J., held that: (1) "Limitation of Liability"
provision in sales contracts was enforceable even if limited
repair or replacement remedy failed of its essential purpose,
and (2) provision barred statutory unfair trade practice claim
against manufacturer.

Certified questions answered.

[3]

[4]

"Limitation of Liability" provision in selling
policy governing sale of rotating blades for use
in steam turbine generator—excluding, inter alia,
consequential damages—was enforceable even
though buyer's limited repair or replacement
remedy failed of its essential purpose; buyer's
assent to selling policies demonstrated clear
intent to accept risk of consequential damages,
and issuance of credit for full purchase price
of faulty blades and any other nonconsequential
damages imder Code was "minimum adequate
remedy." M.G.L.A. c. 106, § 2-719(2,3).

47 Cases that cite this headnote

Sales r- Special, Indirect, or Consequential
Damages; Lost Profits

Consequential damages are awarded in cases
in which facts show willful dilatoriness or

repudiation of warranty obligations by seller.

14 Cases that cite this headnote

Estoppel r- Rights subject to waiver

Statutory right or remedy may be waived when

waiver would not fmstrate public policies of
statute.

29 Cases that cite this headnote

West Headnotes (5) [S] Sales Warranties

Proceedings following[1] Federal Courts
certification

Supreme Judicial Court could answer certified
questions from United States District Court even
though record was not fully developed on issues
raised if it confined its answers to undisputed
facts, though in future it might decline to answer
certified questions that were not accompanied
by sufficient nonhypothetical, evidentiary facts
to allow it to adequately determine answers.
S.J.C.Rule 1:03.

16 Cases that cite this headnote

Electric utility company could validly waive
its statutory unfair trade practice claim against
manufacturer of electric generator components
it purchased by assenting to "Limitation of
Liability" clause in sales contract; claim arose
from breach of warranty and was merely ultimate
theory of recovery under contract, and dispute
was purely commercial one that did not affect
public interest. M.G.L.A. c. 93A, § 11;c.106,§
2-719.

49 Cases that cite this headnote

[2] Sales •• Repair or replacement
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Before LIACOS, C.J., and WILKINS, ABRAMS,
O'CONNOR and GREANEY, JJ.

Opinion

ABRAMS, Justice.

Pursuant to S.J.C. Rule 1:03, as appearing in 382 Mass.
700 (1981), a judge of the United States District Court
for the District of Massachusetts has certified to us two

questions of Massachusetts law concerning consequential
damages under Article 2 of the Uniform Commercial Code
in circumstances in which a limited contractual remedy has
failed of its essential purpose. See G.L. c. 106, § 2-719
(1988 ed.). The questions certified are: "1. Assuming that
the Westinghouse exclusive remedy failed of its essential
purpose, is the provision entitled Limitation of Liability
enforceable under the circumstances alleged in this case? 2.
Assuming that the provision entitled Limitation of Liability is
enforceable even if the Westinghouse exclusive remedy failed
of its essential purpose, is such provision enforceable so as to
bar remedies against Westinghouse under Mass.G.L. c. 93A?"
We answer both questions in the affirmative.

The plaintiffs are electric utility companies' that allege
that they incurred substantial losses as a result of the
failure of certain components of an electric generator
manufactured by the defendant, Westinghouse Electric
Coloration (Westinghouse). The record before us includes
a statement of undisputed facts, an amended complaint and
answer, and several other documents. For the reasons stated
below, we answer the questions exclusively on the basis of
the undisputed facts, which are substantially as follows.

*371 In March, 1983, one of the plaintiffs. Canal Electric
Company (Canal), purchased from Westinghouse a set of
rotating blades ** 184 for use in a steam turbine generator,
and related services. Westinghouse shipped the blades to
Canal on March 19, 1983, and installed them in the turbine
generator.

The contract governing the sale was one of two Westinghouse
selling policies, either Selling Policy 1701 or Selling
Policy 1270. The parties are in disagreement concerning
which selling policy governs the sale; however, the two
selling policies are virtually indistinguishable for purposes
of our answer to the certified questions. Both selling
policies contained exclusive warranty provisions, exclusive
(i.e., limited) repair or replacement remedies, and clauses
limiting total liability to the contract or order price of the
goods and related services. These "Limitation of Liability"
clauses specifically excluded indirect, special, incidental, and
consequential damages. Canal does not assert that the contract
terms were unconscionable.

Westinghouse sent Canal an invoice for the price of the
blades on April 19, 1983. During an inspection on July 20,
1983, cracks were discovered in one or more of the blades.

On August 8, 1983, Westinghouse issued to Canal a full
credit for the price of the blades that had failed. The turbine
generator returned to service on November 21, 1983, with
replacement blades designed, manufactured, and installed by
Westinghouse.

The case comes to us after a hearing in Federal court on
Westinghouse's motion for summary judgment. In addition
to the statement of undisputed facts, the Federal judge
has transmitted to us several other documents, including
affidavits, exhibits, and an amended complaint, which in
substance alleges wilful dilatoriness and repudiation of
warranty obligations.

[1] Because the certified questions come to us on the
defendant's motion for summary judgment. Canal asserts that
in our answers we should resolve all factual disputes in its
favor. The questions were certified to us pursuant to S.J.C.
rule 1:03, supra, which provides that a certification order
*372 shall set forth "a statement of all facts relevant to

the questions certified and showing fully the nature of the
controversy in which the questions arose." Id. at § 3(2). The
record before us is not fully developed on issues raised by
Canal, as required by our rule, and those issues raise factual
disputes that are not resolved. Nevertheless, we conclude
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that we can answer the certified questions if we confine
our answers to the undisputed facts. We add that if, in the
future, the "questions certified to us ... are not accompanied
by sufficient nonhypothetical, evidentiary facts to allow us to
adequately determine" the answers, we may decline to answer
such questions. See Schlieter v. Carlos, 108 N.M. 507, 775
P.2d 709, 711 (1989). In this case, we confine our answers to
the undisputed facts.

[2] 1. Question One. "Assuming that the Westinghouse
exclusive remedy failed of its essential purpose, is the
provision entitled Limitation of Liability enforceable under
the circumstances alleged in this case?" We answer that the
exclusion of consequential damages is enforceable on the
undisputed facts.

Canal contends that, because the limited repair or replacement
remedy failed of its essential purpose (an assumption all

parties make for purposes of the certified question),^ it
is entitled to all the remedies for breach provided in the
Uniform Commercial Code that would otherwise be excluded

by the "Limitation of Liability" clauses of the selling policies,
includmg consequential damages. Canal relies on G.L. c. 106,
§ 2-719(2), which provides: "Where circumstances cause an
exclusive or limited remedy to fail of its essential purpose,
remedy **185 may be had as provided in this chapter [i.e.,
the Code]."

*373 Westinghouse, on the other hand, argues that Canal
is barred from recovering consequential damages despite
the failure of the limited remedy, relying on G.L. c. 106,
§ 2-719(3), which provides: "Consequential damages may
be limited or excluded unless the limitation or exclusion is
unconscionable." Westinghouse asserts that the consequential
damages disclaimer survives the failure of the limited remedy,
because it is not unconscionable. Westmghouse argues that,
even if Canal is entitled to direct and incidental damages, the
disclaimer of consequential damages must stand because it
is an entirely separate contractual provision from the limited
remedy clause.

Nothing in § 2-719 or other provisions of the Code explains
whether consequential damages may be recovered following
the failure of a limited remedy if they are expressly excluded
by a contract, as they are in this case. The tension between the
two subsections of § 2-719 may be resolved by examining
the purposes of the section as set forth in the Official
Comment to § 2-719 of the Uniform Commercial Code, 1B
U.L.A. (Master ed. 1989). Comment 1 notes that "[ujnder

this section parties are left free to shape their remedies
to their particular requirements and reasonable agreements
limiting or modifying remedies are to be given effect." The
comment continues: "However, it is of the very essence of
a sales contract that at least minimum adequate remedies be
available. If the parties intend to conclude a contract for sale
within this Article, they must accept the legal consequence
that there be at least a fair quantum of remedy for breach of
the obligations or duties outlined in the contract." Thus, §
2-719 was "intended to encourage and facilitate consensual
allocations of risks associated with the sale of goods," as
long as minimum adequate remedies are available to a party
injured by a breach. V-M' Corp. v. Bernard Distrib. Co.,
447 F.2d 864, 869 (7th Cir.1971). Cf. Board of Directors
ofHarriman School Dist. v. Southwestern Petroleum Corp.,
757 S.W.2d 669 (Tenn.App.1988) (consequential damages
disclaimer unenforceable when no minimum adequate
remedy available).

*374 Previously we noted that the consensual allocation
of risk is not contrary to public policy. Minassian v.
Ogden Suffolk Downs, Inc., 400 Mass. 490, 493, 509
N.E.2d 1190 (1987). Recently, we enforced a contract
clause excluding the recovery of consequential damages even
when those damages exceeded the total contract price, as
Canal alleges they do in this case. See Deerskin Trading
Post, Inc. v. Spencer Press, Inc., 398 Mass. 118, 495
N.E.2d 303 (1986). "Limiting damages to a refund of the
purchase price in the circumstances of this case, where the
two parties are sophisticated business entities, and where
consequential damages in the event of a problem could
be extensive, is a reasonable business practice...." Id. at
124, 495 N.E.2d 303. Like the contractual provisions in
Deerskin Trading Post, the consequential damages disclaimer
in the Canal-Westinghouse contract was a reasonable
accommodation between two commercially sophisticated
parties. See American Elec. Power Co. v. Westinghouse
Elec. Corp., 418 F.Supp. 435, 458 (S.D.N.Y.1976) ("the
contract here in issue is not of the type entered into by the
average consumer, but a commercial agreement painstakingly
negotiated between industrial giants"). See also Employers
Ins. of Wausau v. Suwannee River Spa Lines, Inc., 866 F.2d
752, 780 (5th Cir.), cert. denied sub nom. Employers Ins. of
Wausau v. Avondale Shipyards, Inc., 493 U.S. 820, 110 S.Ct.
77, 107L.Ed.2d43(1989).

Here, Canal's assent to the Westinghouse selling policies
demonstrates a clear intent to accept the risk of
consequential damages. The particular allocation of risk in the
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Westinghouse selling policies is one that has been recognized
as common in the electric power generation industry. See,
e.g.. Public Serv. Co. of New Hampshire v. Westinghouse
Elec. Corp., 685 F.Supp. 1281, 1289 (D.N.H.1988). "Most
utilities agree that manufacturers should not be expected to
take [the risk of consequential damages] since they do not
have any direct control over the magnitude of expense."
**186 Ebasco Ser^s., Inc. v. Pennsylvania Power & Light

Co., 460 F.Supp. 163, 181 (E.D.Pa.1978). There is no reason
to disfairb an agreed-on allocation of risk that is standard in an
industry simply because the agreement has proved expensive
*375 to one of the parties. See Employers Ins. of Wausau,

supra at 780.

Moreover, under § 2-719(2), Canal may recover any
nonconsequential Code damages, despite the "Limitation
of Liability" provision. It is undisputed that Westinghouse
already has issued to Canal a credit for the full purchase price
of the faulty blades. This, and any other non-consequential
damages under the Code, is a "minimum adequate remedy."
See § 2-719, comment 1.

Accordingly, on the limited facts before us, we conclude
that the disclaimer of consequential damages is enforceable
even though the limited repau- or replacement remedy has
failed of its essential purpose. The disclaimer of consequential
damages is an entirely separate contractual provision from
the limited repair or replacement remedy and thus survives
the failure of the limited remedy. "The limited remedy of
repair and a consequential damages exclusion are two discrete
ways of attempting to limit recovery for breach of warranty....
The former survives unless it fails of its essential purpose,
while the latter is valid unless it is unconscionable." (Citations
omitted.) Chatlos Syss. v. National Cash Register Corp., 635
F.2d 1081,1086 (3d Cir. 1980). On the undisputed facts before
us, then, we answer the first question affirmatively.

In so ruling, we follow the principle that "the agreed-upon
allocation of commercial risk should not be disturbed ...

where ... the warranted item is a highly complex,
sophisticated, and in some ways experimental piece
of equipment." American Elec. Power, supra at 458.
Recent cases, particularly ones involving contracts among
sophisticated commercial entitles like the parties in this

case, generally follow this mle, although there is some
disagreement among the *376 courts.'t Cases awarding
consequential damages generally arise from consumer
transactions and involve "relatively uncomplicated products"

like cars and tractors. Those facts are not present in this case.

|3| We add that consequential damages are awarded in cases
in which the facts show wilful dilatoriness or repudiation of

warranty obligations by the seller." Although **187 in its
brief Canal *377 argues wilful dilatoriness and repudiation,
those facts are in dispute and thus are not properly before

us.7 See Schlieter v. Carlos, 108 N.M. 507, 775 P.2d 709
(1989). Our answer might well be different if such facts were
established.

2. Question Two. "Assuming that the provision entitled
Limitation of Liability is enforceable even if the
Westinghouse exclusive remedy failed of its essential
purpose, is such provision enforceable so as to bar remedies

against Westinghouse under Mass.G.L. c. 93A?" 8 We answer
that it is, in the circumstances of this case.

[4] [5] Once the limited remedy failed of its essential
purpose, Canal was entitled to all Code remedies for breach of

warranty other than consequential damages. The question is

whether Canal could validly waive its c. 93A, §11, claim by
assenting to the Limitation of Liability clause. We conclude

that it could.9

A statutory right or remedy may be waived when the waiver
would not fi-ustrate the public policies of the statute. For
example, in *378 Continental Corp. v. Gowdy, 283 Mass.
204, 186 N.E. 244 1933), we stated that a contractual waiver
of statutory rights is permissible when the statute's purpose is
the "protection of the property rights of individual parties ...
rather than...the protection of the general public."/rf. at 218,
186 N.E. 244. Cf. Minassian, supra at 493, 509 N.E.2d 1190;
Lee v. Allied Sports Assocs., 349 Mass. 544, 550,209 N.E.2d
329(1965).

A statajtory right may not be disclaimed if the waiver
could "do violence to the public policy underlying the
legislative enactment." Spence v. Reeder, 382 Mass. 398,
413, 416 N.E.2d 914 (1981). See Henry v. Mansfield Beauty
Academy, Inc., 353 Mass. 507, 233 N.E.2d 22 (1968). Thus,
we ordinarily would not effectuate a consumer's waiver of
rights under c. 93A. Compare Hannon v. Original Gunite
Aquatech Pools, Inc., 385 Mass. 813, 434 N.E.2d 611
(1982) (consumer not required to submit to arbitration before
proceeding on c. 93A claim), with GreenleafEng'g & Constr.
Co. v. Teradyne, Inc., 15 Mass.App.Gt. 571, 447 N.E.2d 9
(1983) (stay of proceedings under c. 93A, § 11, pending
arbitration proper when business plaintiffs c. 93A claim
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was essentially a private dispute arising from commercial
transaction). Although there might be certain c. 93A, §11,
claims that a business plaintiff could not waive, such as a
claim sounding in **188 antitrust, facts to establish such a
claim have not been alleged or established.

This dispute is essentially a private one in which Canal's
c. 93A, §11, claim is duplicative of its breach of warranty
claim. General Laws c. 93A "is not subject to the traditional
limitations of preexisting causes of action," Slaney v.
Westwood Auto, Inc.. 366 Mass. 688, 704, 322 N.E.2d 768
(1975), but in some circumstances a c. 93A claim may
be merely duplicative of a traditional contract claim. In
Linthicum v. Archambaidt, 379 Mass. 381, 387, 398 N.E.2d

482 (1979), we noted that a business plaintiff could recover
for "a material and substantial breach of warranty" under
c. 93A, § 11. At the same time, we made clear that the c.
93A, §11, claim was duplicative of the breach of warranty
claim, because we permitted recovery only of actual *379

damages, combined with attorneys' fees. Iu Id. at 388, 398
N.E.2d 482. See McGrath v. Mishara, 386 Mass. 74, 85,
434 N.E.2d 1215 (1982) ("We see no reason to believe that
the Legislature mtended in c. 93A to authorize cumulative
damages ... for the same wrong"). Cf. Simon v. Solomon, 385
Mass. 91, 431 N.E.2d 556 (1982).

In this case, as in Linthicum, the c. 93A, §11, claim arises
from the breach of warranty and merely is an alternate
theory of recovery under the contract. Moreover, the dispute
is a purely commercial one that does not affect the public
interest. See Chestnut Hill Dev. Corp. v. Otis Elevator Co.,
653 F.Supp. 927 (D.Mass.1987) (consequential damages
disclaimer in confa-act barred recovery under c. 93A, § 11).
See also Greenleaf Eng'g & Constr. Co., supra at 576, 447
N.E.2d 9; Flower World of Am., Inc. v. Wenzel, 122 Ariz.
319, 594 P.2d 1015 (Ct.App.1978). Nothing suggests that, in
these circumstances, the waiver of the c. 93A, §11, claim
would fmstrate the public policies of the statute. Thus, we
conclude on the limited facts before us that the Limitation

of Liability provisions require an afEirmative answer to the
second question.

Based on the undisputed facts, we answer both certified
questions, "yes."

All Citations

406 Mass. 369, 548 N.E.2d 182, 10 UCC Rep.Serv.2d 664

Footnotes

1 Canal Electric, one of the plaintiffs, is in contractual privity with Westinghouse. The other plaintiffs are
Commonwealth Electric Company, Cambridge Electric Light Company, Montaup Electric Company, Boston
Edison Company, Massachusetts Municipal Wholesale Electric Company, New England Power Company,
and the Templeton Municipal Lighting Plant. They regularly purchase power from Canal. They seek damages
for the cost of replacement power purchased during the time that Canal's turbine generator was out of service.
Because the question was not certified to us, we do not decide whether plaintiffs not in privity may recover
consequential damages or damages under G.L. c. 93A. See G.L. c. 106, § 2-318. We limit ourselves to
answering only the questions certified. See Cabot Corp. v. Baddour, 394 Mass. 720,477 N.E.2d 399 (1985).
We refer only to Canal throughout our opinion.

2 In its brief, Westinghouse "contends that it fully performed its warranty obligations by repairing the blades
and returning the turbine to service.... [SJolely for the purposes of this appeal, Westinghouse assumes the
repair/replacement remedy failed of its essential purpose."

Because Westinghouse confines its argument to the issue of consequential damages, we assume that
Westinghouse does not argue that nonconsequential Code damages are not recoverable.

3 See, e.g., Employers Ins. of Wausau v. Suwannee River Spa Lines, Inc., 866 F.2d 752 (5th Cir. 1989); Lew/s
Refrigeration Co. v. Sawyer Fruit, Vegetable & Cold Storage Co., 709 F.2d 427 (6th Cir. 1983); Chatlos Syss.
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>/. National Cash Register Corp., 635 F.2d 1081 (3d Cir.1980); S.M. Wilson & Co. v. Smith Int'l, Inc., 587
F.2d 1363 (9th Cir.1978); McKernan v. United Technologies Corp., 717 F.Supp. 60 (D.Conn.1989); Smith
r. Navistar Int'l Transp. Corp., 714 F.Supp. 303 (N.D.111.1989); Harper Tax Servs., Inc. v. Quick Tax Ltd.,
686 F.Supp. 109 (D.Md.1988); Flow Indus., Inc. v. Fields Constr. Co., 683 F.Supp. 527 (D.Md.1988); Cole
Energy Dev. Co. v. Ingersoll-Rand Co., 678 F.Supp. 208 (C.D.111.1988); Computerized Radiological Servs.
i/. Syntex Corp., 595 F.Supp. 1495 (E.D.N.Y.1984), affd in part, rev'd in part on other grounds, 786 F.2d 72
(2d Cir. 1986); American Elec. Power Co., supra; County Asphalt, Inc. v. Lewis Welding & Eng'g Corp., 323
F.Supp. 1300 (S.D.N.Y.1970), cert. denied, 404 U.S. 939, 92 S.Ct. 272, 30 L.Ed.2d 252 (1971); Carboline v.
Oxmoor Center, 40 U.C.C.Rep.Serv. 1728 (Ky.App.1985); Xerox Corp. v. Hawkes, 124 N.H. 610, 475 A.2d
7 (1984); Kearney & Trecker Corp. v. Master Engraving Co., 107 N.J. 584, 527 A.2d 429 (1987); Cayuga
Harvester, Inc. v. Allis-Chalmers Corp., 95 A.D.2d 5, 465 N.Y.S.2d 606 (N.Y. 1983); Stutts v. Green Ford,
Inc., 47 N.C.App. 503, 267 S.E.2d 919 (1980); Envirotech Corp. v. Halco Eng'g, Inc., 234 Va. 583, 364 S.E.2d
215(1988).

4

5

6

7

8

9

See Fidelity & Deposit Co. of Md. v. Krebs Eng'rs, 859 F.2d 501 (7th Cir.1988); R.W. Murray, Co. v.
Shatterproof Glass Corp., 758 F.2d 266 (8th Cir. 1985); Fargo Mach. & Tool Co. v. Kearney & Trecker Corp.,
428 F.Supp. 364 (E.D.Mich.1977); Directors ofHarriman School Dist. v. Southwestern Petroleum Corp., 757
S.W.2d 669 (Tenn.App.1988).

See Massey-Ferguson, Inc. v. Laird, 432 So.2d 1259 (Ala. 1983); Caterpillar Tractor Co. v. Waterson, 13
Ark.App. 77, 679 S.W.2d 814 (1984); dark v. International Harvester Co., 99 Idaho 326, 581 P.2d 784 (1978);
Adams v. J.l. Case Co., 125 III.App.2d 388, 261 N.E.2d 1 (1970); Goddard v. General Motors Corp., 60 Ohio
St.2d 41, 396 N.E.2d 761 (1979); Murray v. Holiday Rambler, Inc., 83 Wis.2d 406, 265 N.W.2d 513 (1978).

•»See, e.g., Fiorito Bros. v. Fruehauf Corp., 747 F.2d 1309 (9th Cir.1984); Soo Line R.R. v. Fruehauf Corp.,
547 F.2d 1365 (8th Cir.1977); Jones & McKnight Corp. v. Birdsboro Corp., 320 F.Supp. 39 (N.D.111.1970);
Leprino v. Intermountain Brick Co., 759 P.2d 835 (Colo.App.1988); Adams v. J.l. Case Co., 125 III.App.2d
388,261 N.E.2d1 (1970).

Many of the courts following the rule that consequential damages may be excluded even when a limited
remedy has failed of its essential purpose have indicated that they might hold otherwise if bad faith or wilful
dilatoriness could be shown. See, e.g., Chatlos Syss. v. National Cash Register Corp., 635 F.2d 1081,
1087 (3d Cir.1980) ("This is not a case where the seller acted unreasonably or in bad faith"); S.M. Wilson
& Co. v. Smith Int'l, Inc., 587 F.2d 1363, 1375 (9th Cir.1978) ("The seller... did not ignore his obligation
to repair; he simply was unable to perform it"); Cote Energy Dev. Co. v. Ingersoll-Rand Co., 678 F.Supp.
208, 212 (C.D.111.1988) (buyer failed to allege that seller was "wilful or dilatory in failing to meet its warranty
obligations"); Kearney & Trecker Corp. v. Master Engraving Co., supra; Cayuga Harvester, Inc. v. Allis-
Chalmers Corp., supra.

The parties also have used the term "bad faith" in their briefs. The cases on this issue generally refer to wilful
dilatoriness or repudiation, not to bad faith.

Selling Policy 1270 provides, in part: "Purchaser expressly agrees that the remedies provided therein are
exclusive and that neither Westinghouse nor its suppliers will under any circumstances be liable under
any theory of recovery, whether based on contract; on negligence of any kind, strict liability or tort ... or
otherwise...," (Emphasis added.) Selling Policy 1701 provides, in part: "Westinghouse ... shall not be liable
in contract, in tort (including negligence), strict liability or otherwise..." (Emphasis added.)

We note that the Federal District Court for the District of Massachusetts has issued conflicting holdings on this
issue. Compare Chestnut Hill Dev. Corp. v. Otis Elevator Co., 653 F.Supp. 927 (D.Mass.1987) (claim under
c.93A,§ 11, waived by contract) with/Vort/7-4m. Conso/.,/nc. ^. Kop/ca, 644 F.Supp. 191,195(D.Mass.1986)
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("it may be that the rule most protective of the public ... would be the rule that claims of unfair and deceptive
practices may never be prospectively waived by contract").

10 Chapter 93A authorizes the award of attorneys' fees as well as actual damages. Thus, a plaintiff suing both
for breach of warranty and under c. 93A would be entitled, if successful, to actual damages plus attorneys'
fees, but not to double recovery plus fees. See Linthicum, supra at 388, 398 N.E.2d 482. In circumstances of
knowing and wilful violation of c. 93A or of bad-faith refusal to settle, a plaintiff also may be entitled to double
or treble damages under c. 93A itself. See International Fidelity Ins. Co. v. Wilson, 387 Mass. 841, 853, 443
N.E.2d 1308 (1983) (distinguishing between "relatively innocent" violators of c. 93A, who are not liable for
multiple damages and wilful or knowing violators who are liable for multiple damages).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7



Greenspan v. ADT Sec. Services Inc., 444 Fed.Appx. 566 (2011)

plKeyCite Yellow Flag - Negative Treatment
Distinguished by JEAN COULTER, Plaintiff, v. ADT SECURITY
SERVICES, Defendant., S.D.Fla., August 3, 2017

444 Fed.Appx. 566
This case was not selected for

publication in West's Federal Reporter.
See Fed. Rule of Appellate Procedure 32.1

generally governing citation of judicial decisions
issued on or after Jan. 1, 2007. See also U.S.Ct.

of Appeals 3rd Cu-. App. I, IOP 5.1, 5.3, and 5.7.
United States Court of Appeals,

Third Circuit.

Jerome GREENSPAN, Marlene Greenspan, Travelers

Indemnity Co., As Subrogee of Jerome * Marlene Brown

Jerome Greenspan, Marlene Greenspan,

Plaintiffs-Appell ants/Cro s s-Appel 1 ee s
V.

ADT SECURITY SERVICES INC.,

Defendant-Appellee/Cross-Appellant.

Nos. 10-2901,10-2902.

I
Argued: May 24, 2011.

I
Opinion Filed Sept. 20, 2011.

Synopsis

Background: Homeowners brought action against alarm
company after a fire broke out in their home on a floor on
which the alarm company had failed to replace a defective
smoke detector, asserting breach of alarm services contract
and various tort claims. The United States District Court for

the Eastern District of Pennsylvania, Linda K. Caracappa,
United States Magistrate Judge, granted summary judgment
in part and denied summary judgment in part to alann
company, 2009 WL 3183019, and certified the decision
for interlocutory appeal, 2010 WL 423930. Both parties
appealed.

Holdings: The Court of Appeals, McKee, Chief Judge, held
that:

[1] $500 limitation of liability clause in security alarm
contract was valid and enforceable, and

[2] gist of the action doctrine barred homeowners' tort claims.

Affinned in part and reversed in part.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (2)

[1] Telecommunications y- Limitation or
modification of liability

Under Pennsylvania law, $500 limitation of
liability clause in security alarm contract was
valid and enforceable in homeowners' breach

of contract action against alarm company;
action was brought after a fire broke out in
the homeowners' home on a floor on which

the alarm company had failed to replace a
defective smoke detector, and, although the
clause limited recovery to the approximate value
of the company's annual service charge, which
was $419.88, and homeowners suffered over

$400,000 in personal property damage, the
relatively low service fee that the homeowners
paid reflected the fact that the alarm company
was not the homeowners' insurer, and the alami

company's annual service fee could not have
been reasonably based on the value of the real
property protected by the alarm system.

2 Cases that cite this headnote

[2] Action . Nature of Action

Telecommunications *" Tort liability in

general

Under Pennsylvania law, alarm company's
obligation to monitor and maintain homeowners'

alarm services system did not arise from an

independent duty under tort law, but under the
explicit terms of the parties' security alami

contract, and, therefore, the gist of the action

doctrine barred homeowners' tort claims against
alarm company arising from alarm company's
failure to replace a defective smoke detector.

5 Cases that cite this headnote
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Before: McKEE, Chief Judge, RENDELL and VANASKIE,
Circuit Judges.

Opinion

McKEE, Chief Judge.

**1 Jerome Greenspan and Mariene Greenspan appeal
the order of the District Court for the Eastern District

of Pennsylvania granting summary judgment in part and
denying summary judgment in part to ADT on the
Greenspans' claim for breach of an alarm services contract
they entered into with ADT. ADT has filed a cross appeal.
For the reasons that follow, we will affirm the district court's
order limiting the Greenspans' recovery to $500. However, we
will reverse the dista-ict court's denial of summary judgment
with respect to the Greenspans' tort claims, which we hold are
barred by Pennsylvania's gist of the action doctrine.

I. FACTUAL BACKGROUND
AND PROCEDURAL fflSTORY

The district court had diversity jurisdiction pursuant to 28
U.S.C. § 1332 because the parties are diverse and the matter
in controversy is greater than $75,000. Pursuant to 28 U.S.C.
§ 1292(b), the district court had jurisdiction to issue an
interlocutory decision granting partial summary judgment
and certifying that decision for interlocutory appeal. We have
jurisdiction pursuant to 28 U.S.C. § 1292.

We review the district court's partial grant of summary
judgment de novo and apply the same test as the district court.

See MBIA Ins. Corp. v. Royal Indem. Co., 426 F.3d 204,
209 (3d Cir.2005). Summary judgment is appropriate where
there are no genuine issues of material fact. Celotex Corp. v.
Catf-ett, 477 U.S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d
265 (1986). We view all facts in the light most favorable to the
non-moving party. Bowers v. Nat'l Collegiate Athletic Ass'n,
475 F.3d 524, 535 (3d Cir.2007).

A federal court exercising diversity jurisdiction must apply
the substantive law of the appropriate state. Erie R.R. Co.
v. Tompkins, 304 U.S. 64, 78, 58 S.Ct. 817, 82 L.Ed. 1188
(193 8). In the absence of a definitive mling by a state's highest
court, we must predict how that court would rule if faced with
the issue. Packard v. Provident Nat. Bank, 994 F.2d 1039,
1046 (3d Cir. 1993).

We write primarily for the parties and therefore will only set
forth those facts that are helpful to our brief discussion of the
issues.

The alami services contract that the Greenspans entered
into with ADT contained the following limitation of
damages provision: "CUSTOMER ACKNOWLEDGES
AND AGREES THAT IF ANY LOSS OR DAMAGE
SHOULD RESULT FROM THE ... MONITORING

SERVICE [of the fire alarm system], [ADT's] LIABILITY,
IF ANY, FOR SUCH LOSS OR DAMAGE SHALL BE
LIMITED TO A SUM NOT GREATER THAN FIVE

HUNDRED DOLLARS ($500)." (emphasis in the original).
(J.A. 83).

However, the contract allowed the Greenspans to increase
the limit on liability pursuant to the following provision:
"CUSTOMER MAY REQUEST AN INCREASED
LIMITED LIABILITY BY OFFERING TO PAY AN

ADDITIONAL AMOUNT OF TEN (10%) PERCENT
OF THE INCREASED LIMIT." (emphasis *568 in the
original). (J.A. 83). The contract also stated: "[u]nder no
circumstances shall [ADT] be liable to CUSTOMER or any
other person for incidental or consequential damages of
any nature in excess of [$500] ... whether alleged to result
from [ADT's] breach of warranty, negligence, through strict

liability or otherwise." ' (J.A. 83).

**2 After the Greenspans signed the contract with ADT,
an ADT technician removed a defective smoke detector from

the second floor of the Greenspans' home. The Greenspans
allege that they repeatedly called ADT to ask when the smoke
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detector would be replaced while they continued to pay ADT's
monthly service charge.

ADT claims that it infonned the Greenspans that it was
difficult to fix the smoke detector because parts were no
longer available. In any event, it is undisputed that ADT never
replaced the smoke detector and that the Greenspans had no
functioning alarm system on the second floor of their home
for over three years.

On September 5, 2004, a fire broke out on the second floor
of the Greenspans' residence. Because the smoke detector on
that floor had been removed, the fire was not detected in
time to prevent approximately $400,000 in damages to the
Greenspans' personal property. The Greenspans made a claim
under their homeowners' insurance policy and received over
$200,000 from Travelers Insurance on that policy. Travelers
then sued ADT in Pennsylvania state court as subrogee,
alleging three counts: (1) negligence, gross negligence,
carelessness, willful, intentional and/or wanton misconduct;
(2) breach of warranty; and (3) breach of contract. The
Greenspans also filed a complaint against ADT, alleging
claims of negligence and breach of contract. Thereafter, on
September 19, 2006, ADT removed the action to the district
court on the basis of diversity jurisdiction.

ADT subsequently moved for summary judgment, arguing
that the limitation of liability provision capped its liability to
$500 for all of the Greenspans claims' related to the contract.
The district court granted partial summary judgment to ADT.
The court held that the $500 limitation of liability clause
was enforceable and applied to all of the Greenspans' claims.
However, the district court concluded that the Greenspans'
tort claims were not barred by the gist of the action doctrine.

We thereafter certified this interlocutory appeal to detemiine
if the limitation of liability clause applied. We also granted
ADT's cross-petition to appeal the district court's holding that
the gist of the action doctrine did not bar the Greenspans' tort
claims.

II. ANALYSIS

A. Whether the $500 Limitation

of Liability Clause is Enforceable

[1| The Greenspans contend that the district court erred
in failing to find the $500 limitation of liability clause

unenforceable. They argue that the clause is unreasonable
and should not be upheld *569 because it limited recovery
to $500, the approximate value of the ADT's annual service
charge ($419.88), yet they suffered over $400,000 in personal
property damage. The Greenspans claim that capping the
liability to such a nominal amount essentially removed all
incentive for ADT to perfonn with due care.

In Valhal Corp. v. Sullivan Assoc., Inc., 44 F.3d 195 (3d
Cir. 1995), we explained that "Pennsylvania appellate courts
recognize that there are differences between a contract which
insulates a party from liability and one which merely places
a limit upon that liability and that [t]he difference between
the two clauses is ... a real one." Id. at 202 (quoting Posttape
Assocs. v. Eastman Kodak Co., 537 F.2d 751, 755 (3d
Cir. 1976)). Thus, we found that "presumably because of
that difference, we find no Pennsylvania cases in which a
limitation of liability clause had been disfavored."/^

**3 Pennsylvania state courts have upheld limitation of
liability clauses in contracts that are governed by the Uniform
Commercial Code as well as in contracts not governed by

the UCC, such as the one before us today. ^ See, e.g., New
York State Elec. & Gas Corp. v. Westinghouse Elec. Corp.,
387 Pa.Super. 537, 564 A.2d 919, 929 (1989) (upholding
limitation of liability clause in contract governed by the
UCC); Magar v. Lifetime, 187 Pa.Super. 143, 144 A.2d 747,
749 (1958) (same); Vasilis v. Bell of Pa., 409 Pa.Super. 396,
598 A.2d 52, 54 (1991) (upholding limitation of liability
clause in contract not governed by the UCC); Behrend v. Bell
Tel. Co., 242 Pa.Super. 47, 363 A.2d 1152, 1165 n. 16 (1976)
(same).

Moreover, Pennsylvania courts have found that "[c]lauses
limiting liability in security alarm contracts have uniformly
been upheld[.]" See Lobianco v. Prop. Prot., Inc., 292
Pa.Super. 346, 437 A.2d 417, 420 (1981). This is true even
where the cap on liability is well below the total amount of
damages. See Wedner v. Fidelity Sec. Sys., Inc., 228 Pa.Super.
67, 307 A.2d 429, 432 (1973) (plurality opinion holding that
the plaintiff was bound by a clause limiting the defendant's
liability to the annual service charge of $312 notwithstanding
that plaintiff had suffered $46,180 in damages).

The Greenspans insist that this case is different because
they are not sophisticated parties who are experienced with
business dealings, and their damages were specifically to
their personal belongings, not to commercial property. We
certainly do not minimize their loss, nor are we insensitive
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to their plight. They have clearly experienced the kind of
hardship and loss that may well be the greatest fear of all
homeowners. We also appreciate that the Greenspans are
not sophisticated parties, and therefore did not have the
same level of bargaining power afforded to ADT. Like most
consumers, Mr. Greenspan likely glanced over the contract
quickly and signed it without taking the time to read the "fine
print."5»

Nevertheless, ADT is a company that provides alarm system
services—it is not an insurer and never claimed to be

one. Indeed, the service tickets that the Greenspans signed
when ADT personnel came to their home in an attempt
to repair the smoke detector, explicitly stated that "IT IS
UNDERSTOOD THAT ADT IS NOT AN INSURER,
THAT INSURANCE, IF ANY, SHALL BE OBTAINED
BY THE CUSTOMER AND THAT THE AMOUNTS

PAYABLE TO ADT HEREUNDER *570 ARE BASED
UPON THE VALUE OF THE SERVICES." (emphasis in
the original) (J.A. 104,115). The relatively low yearly service
fee that the Greenspans paid reflects the fact that ADT was not
the Greenspans' insurer, it was not in the business of assessing
risk, and its annual service fee could not have been reasonably
based on the value of the real property protected by ADT's
alarm system.

As the court in Wedner noted, the parties "had a choice as
to how to protect [their] property, and whether or not [they]

should obtain insurance." 307 A.2d at 432. We agree. Had
the Greenspans wanted to increase ADT's limit on its liability,

they had the option to do so under the terms of their contract.
See E.H. Ashley & Co. v. Wells Fargo Alarm Services, 907
F.2d 1274, 1278-79 (1st Cir.1990) (not inappropriate for the
parties to place on user the onus of " 'buy[ing] any desired
amount of insurance at appropriate rates' "); Lean's Bakery,
Inc. v. Grinnell Corp., 990 F.2d 44, 49 (2d Cir. 1993) (noting
that "the price [of the fire alarm] does not generally include
a sum designed to anticipate the possible need to pay the
purchaser the value of the property that the system is to
protect. The owner... of the property is in a far better position
than the alarm system seller to know the property's value
and to bargain with an insurance company for appropriate
coverage and an appropriate premium"). Therefore, we hold
that the $500 cap on liability in the ADT contract is valid and
enforceable under Pennsylvania law.

B. Whether the Gist of the Action Doctrine

Bars the Greenspans' Tort Claims

**4 [2] In its cross appeal, ADT argues that the district
court erred in allowing the Greenspans' tort claims to survive
summary judgment because the gist of the action doctrine bars
such claims. The Greenspans counter that ADT had a duty to
replace the defective smoke detector that was independent of
its duty under the terms of the contract.

In Pennsylvania, the "gist of the action doctrine[ ].. operates
to preclude a plaintiff from re-casting ordinary breach of
contract claims into tort claims." Hart v. Arnold, 884 A.2d

316, 339 (Pa.Super.Ct.2005). The nature of the wrong
attributed to the defendant is "the gist of the action, the
contract being collateral." Mirizio v. Joseph, 4 A.3d 1073,
1080 (Pa.Super.Ct.2010). "The important difference between
contract and tort claims is that the latter lie from the breach

of duties imposed as a matter of social policy while the
fonner lie from the breach of duties *571 imposed by mutual
consensus." Hart, 884 A.2d at 339.

ADT's contract with the Greenspans imposed a duty to
monitor, maintain, and repair the alarm system, and ADT
clearly breached that duty when it failed to replace the
Greenspans' defective smoke detector. However, ADT's
obligations to the Greenspans arose solely out of the contract.
We kaow of no legal theory that would allow us to impose
some objective social duty on an alarm company outside of
the duties imposed by a contract, and we are unconvinced
by the Greenspans' attempt to have us recognize such a duty.
There simply is no separate "tort" duty to monitor an alarm
system.

Indeed, in their own complaint, the Greenspans alleged that
"The contract required [ADT] to keep all smoke detectors
on said residence in working order." (emphasis added) (J.A.
39). The contract certainly cannot be viewed as "collateral" to
the Greenspans' claims when their own complaint invoked the
contract as the origin for their tort claim. ADT's obligation to
monitor and maintain the Greenspans' alann services system
did not arise from an independent duty under tort law, but
under the explicit terms of their agreement. See Bash v. Bell
Telephone Co. of Pa., 411 Pa.Super. 347, 601 A.2d 825, 830
(1992) (affirming the dismissal of a negligent claim because
the "the parties' obligations are defined by the terms of the
contract, and not by the larger social policies embodied in the
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law of torts."). Therefore, we hold that the gist of the action

doctrine bars the Greenspans' tort claims.5

liability clause in the contract. We will reverse the district
court's denial of summary judgment to ADT with respect to
the Greenspans' tort claims, which are barred under the gist
of the action doctrine.

III. CONCLUSION

For the foregoing reasons, we will affirm the district court's
order granting summary judgment in part and limiting the
Greenspans' recovery to $500 pursuant to the limitation of

All Citations

444 Fed.Appx. 566, 2011 WL 4361530

Footnotes

1 A limitation of damages clause which limits potential damages to an amount that is less than the $75,000
threshold for diversity jurisdiction will usually prevent a federal court from obtaining subject matter jurisdiction.
See Valhal Corp. v. Sullivan Assoc. Inc., 44 F.3d 195 (3d Cir. 1995). Here, however, the Greenspans argue
that even if the limitation of damages provision is enforceable, it cannot apply to damages that can be
recovered for gross negligence. Accordingly, despite the limitation of damages clause here, we can exercise
subject matter jurisdiction based on the face of this "well pleaded complaint." See Farina v. Nokia, Inc., 625
F.3d97, 108(3dCir.2010).

2 At oral argument, counsel for the Greenspans acknowledged that this case is not governed by the UCC
because it involves a service contract, not the sale of goods. Emerson Radio Corp. v. Orion Sales, Inc., 253
F.3d159,170(3dCir.2001).

3 At oral argument, counsel for the Greenspans correctly pointed out that Wedner has no precedential value
because it was a plurality opinion. See Interest of O.A., 552 Pa. 666, 717 A.2d 490, 496 (1998) ( "While
the ultimate order of a plurality opinion, i.e., an affirmance or reversal, is binding on the parties in that
particular case, legal conclusions and/or reasoning employed by a plurality certainly do not constitute binding
authority."). Nevertheless, the reasoning in a state court's plurality opinion can be very helpful when predicting
how the state's highest court would rule. Zinn v. GichnerSys. Group, 880 F.Supp. 311 (M.D.Pa.1995).

4 We recognize that no reasonable consumer would have opted to increase the limitation of liability under the
terms ofADT's contract because it would require the consumer to "pay an additional amount often (10%)
percent of the increased limit." (J.A. 83). This would have resulted in a payment of approximately $40,000
a year for an annual service that was otherwise only $419.88. However, that does not transform this alarm
company into an insurer of real property.

5 The Greenspans also contend that even if the $500 cap on liability applies to their breach of contract and
negligence claims, it does not apply to their claims of gross negligence because the contract stated that the
cap applies only to claims resulting "from [ADT's] breach of warranty, negligence, through strict liability of
tort or otherwise." (J.A. 84). The Greenspans argue that gross negligence is a claim distinct from ordinary
negligence, and thus does not fall within the $500 limitation on liability.

Because we find that all of the Greenspans' tort claims are barred by the gist of the action doctrine, the
Greenspans' argument on this point is now moot. We issue no opinion on whether a claim of gross negligence
could be raised if it arose out a separate duty that was distinct from the duties set forth in a contract.
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