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• Distinguishing a consignment from a
• Sale

• Sale or return transaction

• Security interest securing an obligation

• Lease

• Another type of bailment

• All statutory references herein are to the UCC, unless 
otherwise noted.
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What is a "consignment"?

• Common law terminology.  Black's Law Dictionary:
• Consignment: "1. The act of consigning goods for custody or 

sale. . . 2. A quantity of goods that are sent somewhere, esp. 
in a single shipment, usu. to be sold. . . . 4. See bailment for 
sale. . . ."

• Consign: "1. To transfer to another's custody or 
charge. 2. To give (goods) to a carrier for delivery to a 
designated recipient. 3. To give (merchandise or the like) to 
another to sell, usu. with the understanding that the seller 
will pay the owner for the goods from the proceeds."

• Bailment for sale: "A bailment in which the bailee agrees to 
sell the goods on behalf of the bailor; a consignment."
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What is a "consignment" under Article 9?

• Article 9 does NOT use common law definitions.
• § 9-102(a)(20) provides as follows:

“Consignment” means a transaction, regardless of its form, in which a person 
delivers goods to a merchant for the purpose of sale and:

(A) the merchant:

(i) deals in goods of that kind under a name other than the name of the 
person making delivery;

(ii) is not an auctioneer; and

(iii) is not generally known by its creditors to be substantially engaged in 
selling the goods of others;

(B) with respect to each delivery, the aggregate value of the goods is $1,000 
or more at the time of delivery;

(C) the goods are not consumer goods immediately before delivery; and

(D) the transaction does not create a security interest that secures an 
obligation.
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What is a "consignment“ under Article 9?

• When is a common law "consignment" not an Article 9 
"consignment"?  

• Not an Article 9 "consignment" if any of the following 
apply:
• The transaction is consignment in form, but security interest in 

substance
• Consignee not a merchant
• The consignee deals in goods of the kind under the name of the 

consignor
• The consignee is an auctioneer
• The consignee is generally known by its creditors to be 

substantially engaged in selling the goods of others
• The aggregate value of the goods is less than $1,000 at the time 

of each delivery 
• The goods are "consumer goods" immediately prior to delivery 

to consignee
9



Consignments - Scope of Article 9

• Assume that we have a “consignment” as defined 
in § 9-102(a)(20).

• Article 9 applies – § 9-109(a)(4).

• Normal attachment rules apply.
• Rights in or power to transfer collateral – § 9-319(a)

• Value being given

• Authenticated security (consignment)  agreement

• Normal perfection rules apply.
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Consignments - Scope of Article 9

• For priority, inventory purchase-money security 
interest rules apply – § 9-103(d)
• Perfection - § 9-324(b)(1)

• Notification to other inventory secured parties of record 
– § 9-324(b)(2) and  (4)

• Duration of effectiveness of notification – § 9-324(b)(3)

• Limited proceeds priority – § 9-324(b)

• Enforcement – § 9-601(g)

• Impact of § 9-319(b)
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Consignments – Hot Issues

• If the arrangement is structured so that the 
consignee, when it has a customer for the goods, 
buys the goods from the consignor and sells the 
goods to the customer, is the arrangement still a 
consignment? 

• When is a consignor “generally known by its 
creditors to be substantially engaged in selling the 
goods of others”?
• PEB Commentary No. 20 (Jan. 24, 2019). 

• TSA Stores, Inc. v. Performance Apparel Corp. (In re 
TSAWD Holdings, Inc.), 595 B.R. 676 (Bankr. D. Del. 2018).

• TSA Stores, Inc. v. Sport Dimension Inc. (In re TSAWD 
Holdings, Inc.), 601 B.R. 599 (Bankr. D. Del. 2019).
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Consignments – Hot Issues

• If an inventory security interest attaches to the 
consigned goods and the goods are subsequently 
returned to the consignor, what happens to the 
inventory security interest?
• See PEB Commentary No. 20 (Jan. 24, 2019).

• If the consignment agreement terminates, what is 
the status of the consigned goods still held by the 
consignee?
• See PEB Commentary No. 20 (Jan. 24, 2019).
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Consignments – Hot Issues

• If the consignor has not filed a financing statement 
against the consignee, is there any benefit to the 
consignor doing so on the eve of the consignee’s 
bankruptcy?  See § 9-317(e)

• If the consignor has not filed a financing statement 
against the consignee and the goods are returned 
to the consignor during the preference period, is 
the return subject to a preference challenge?
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Consignments – Hot Issues

• Does a consignor’s subordination of its 
consignment interest to the security interest of the 
consignee’s inventory secured party extend to 
proceeds?
• See In re Pettit Oil Co., 575 B.R. 905 (9th Cir. BAP 2017)

• Must the consignor comply with the Article 9 rules 
for a post-petition consignment?
• See In re Pettit Oil Co., 2016 WL 4132473 (Bankr. W.D. 

Wash. 2016)
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Consignments – Hot Issues

• Assume that the consignor fails to timely send the 
purchase-money notification to the consignee’s 
inventory secured party.  Does the inventory security 
agreement even cover the consigned goods as 
collateral if the collateral is described in the security 
agreement as collateral "owned" by the consignee? 
• Kraken Invs. Ltd. v. Jacobs (In re Salander-O’Reilly 

Galleries, LLC) (Salander II), No. 14 CV 3544 (VB), 2014 
WL 7389901 (S.D.N.Y. Nov. 25, 2014), rev’g Jacobs v. 
Kraken Invs. Ltd. (In re Salander-O’Reilly Galleries, LLC) 
(Salander I), 506 B.R. 600 (Bankr. S.D.N.Y. 2014). 

• See also In re TSAWD Holdings, Inc., 565 B.R. 292 (Bankr. 
D. Del. 2017).
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Consignments – Hot Issues

• If the consignor has not perfected the consignment, 
does the consignor have
• A reclamation right?

• A BC § 503(b)(9) claim?
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Reclamation Rights

• Cash sales
• § 2-507(2):  Where payment is due and demanded on 

the delivery to the buyer of goods or documents of title, 
his right as against the seller to retain or dispose of them 
is conditional upon his making the payment due.

• Credit sales
• § 2-702(2):  Where the seller discovers that the buyer 

has received goods on credit while insolvent he may 
reclaim the goods upon demand made within ten days 
after the receipt. 
• If misrepresentation of solvency has been made to the 

particular seller in writing within three months before delivery 
the ten day limitation does not apply.
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Cut-off Rules for Reclamation Rights:
Credit Sales

• § 2-702(3):  The seller’s right to reclaim under 
subsection (2) is subject to the rights of a buyer in 
ordinary course or other good faith purchaser 
under this Article (§ 2-403). 

• Issues:
• What is a “buyer in ordinary course”?    (§ 1-201(b)(9))

• What rights does a good faith purchaser have under       
§ 2-403?

• What is a “purchaser”?    (§ 1-201(b)(29), (30))

• What is “good faith”?    (§ 1-201(b)(20))
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Cut-off Rules for Reclamation Rights:
Cash Sales

• Text of § 2-507 is silent.

• Official Comment 3:  “If third parties are involved, 
Section 2-403(1) protects good faith purchasers.”

• Result is comparable to that of credit sellers under 
§ 2-702.
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Reclamation and Bankruptcy

• State law reclamation rights, with some 
adjustments, recognized in BC § 546(c) and, for 
producers of grain and for fisherman, in 
BC § 546(d)

• We will concentrate on BC § 546(c)
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Reclamation and Bankruptcy

• Reclamation under BC § 546(c), adjusting UCC Article 2 
reclamation rights:
• the goods must have been sold in the ordinary course of seller’s 

business
• the debtor must have received the goods while the debtor was 

insolvent and within 45 days before the commencement of the case
• the reclamation right must be asserted by the seller not later than 

45 days after the debtor’s receipt of the goods or, if the 45 day
period will expire after the commencement of the case, within 20 
days following the commencement of the case

• the reclamation right must be asserted by a demand in writing on 
the debtor

• the reclamation right is subject to the “prior rights” of an inventory 
secured party

• Reclamation is without prejudice to seller’s rights under    
BC § 503(b)(9)
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Reclamation and Bankruptcy

• Reclamation under BC § 546(c) – issues
• Must the reclamation right also exist under UCC 

Article 2?

• Is the seller entitled to an administrative claim, apart 
from BC § 503(b)(9), if reclamation is denied?
• In re First Magnus Finance Corp., 2008 WL 5046596 (Bankr. D. 

Ariz. 2008)

• If the goods are sold, is the seller entitled to the 
proceeds?
• In re Circuit City Stores, 441 B.R. 496 (Bankr. E.D. Va. 2010)

• In re Professional Veterinary Prods. Ltd., 454 B.R. 479 (Bankr. D. 
Neb. 2011)
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Reclamation and Bankruptcy

• Reclamation under BC § 546(c) – issues
• Is marshaling available to the seller?

• In re Arlco, 239 B.R. 261 (Bankr.  S.D.N.Y  1999)

• Must the secured party be a “good faith” purchaser 
under § 2-702(3)?
• Whirlpool Corporation v. Wells Fargo Bank, 2018 WL 4853568 

(S.D. Ind. 2018)

• How far do the “prior rights” of an inventory secured 
party extend?
• Advances on the petition date
• Adequate protection for the advances
• New money DIP financing
• DIP refinancing
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Reclamation and Bankruptcy

• Reclamation under BC § 546(c) - issues
• DIP refinancing of prepetition loan

• Reclamation claim still junior: In re HhGregg, 578 B.R. 814 (S.D. 
In. 2017); In re Dana Corp., 367 B.R. 409 (Bankr. S.D.N.Y. 2007), 
and In re Dairy Mart Convenience Stores Inc., 302 B.R. 128 
(Bankr. S.D.N.Y. 2003).

• Reclamation claim now senior: In re Reichold Holdings US, Inc., 
556 B.R. 107 (Bankr. D. Del. 2016); In re Phar-Mor, 30d1 B.R. 
482 (Bankr. N.D. Ohio 2003), aff’d, 534 F.3d 502 (6th Cir. 2008).

• Reclamation claim junior if asserted after dip refinancing 
approved by the court; Whirlpool Corporation v. Wells Fargo 
Bank, 2018 WL 4853568 (S.D. Ind. 2018)

• Consider subrogation in the DIP refinancing approval order.
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