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Conservation Easement

170(h) Qualified conservation contribution

In general:  For purposes of subsection (f)(3)(B)(iii), 
the term “qualified conservation contribution” 
means a contribution –

(i) of a qualified real property interest,

(ii) to a qualified organization,

(iii) exclusively for conservation purposes.
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Structure – “Bundle of Sticks”



Technical Issues

A qualified conservation contribution is not
exclusively for conservation purposes “unless the
conservation purpose is protected in perpetuity.”
I.R.C. § 170(h)(5)(A). The Treasury Regulations
contain several requirements that must be met to
ensure that the conservation purposes are
protected in perpetuity. The IRS will attack
easements that do not meet these strict
requirements.
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Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014), aff’g 140 T.C. 1 (2013)
(holding the IRS properly disallowed a conservation easement deduction because
the easement deed violated section 170(h)(2)(c) where the landowners reserved
the right to right to substitute land outside the easement’s boundaries for equal
or smaller portions of the easement-protected land).

BC Ranch II, LP v. Commissioner, 867 F.3d 547 (5th Cir. 2017), rev’g T.C.
Memo. 2015-130 (distinguishing internal parcel boundary changes from
Belk’s substitutions of protected land).

Pine Mountain Pres., LLLP v. Commissioner, 978 F.3d 1200 (11th Cir.
2020), aff’g in part 151 T.C. 247 (rejecting IRS argument that the amendment
clauses defeated the perpetuity standards of section 170(h)(2)(C) and stating, “To
the extent that the Commissioner’s position equates ‘perpetuity’ with
inalienability, unreleasability, or unamendability, we reject it.”).

Perpetuity of Property
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Perpetuity of Conservation 
Purpose

Mortgage Subordination
• Pursuant to Treas. Reg. § 1.170A-14(g)(i)(2), a mortgagee must subordinate its

rights in the property to the land trust. If the subordination agreement is not
signed and filed at the time of the easement, the IRS will argue that the
conservation purposes are not protected in perpetuity. Minnick v. Comm’r,
T.C. Memo. 2012-345; Mitchell v. Comm’r, 138 T.C. No. 16 (2012); RP Golf, LLC
v. Comm’r, T.C. Memo 2012-282.

Extinguishment & Proceeds
• Pursuant to Treas. Reg. 1.170A-14(g)(i), in cases where the conservation

purposes can no longer be served, the conservation purposes can
nonetheless be treated as protected in perpetuity if the restrictions are
extinguished by judicial proceeding. If the deed allows the parties to agree to
extinguish the easement (or allows for some other method of extinguishment
other than by judicial proceeding) then the IRS will argue the conservation
purposes are not protected in perpetuity.

10



Proceeds upon Extinguishment

Prevailing interpretation: 
• The phrase “at least equal to the proportionate value that the perpetual 

conservation restriction at the time of the gift, bears to the value of the property 
as a whole at that time” requires the creation of a fraction equal to the value of 
the conservation easement at the time of the gift, divided by the value of the 
property as a whole at that time. See Carroll v. Commissioner, 146 T.C. 196, 216 
(2016); PBBM-Rose Hill, Ltd v. Commissioner, 900 F.3d 193, 207 (5th Cir. 2018); 
Oakbrook Land Holdings v. Commissioner, T.C. Memo. 2020-54, *8-*11. 

Treas. Reg. Sec. 1.170A-14(g)(6)(ii) states - [A]t the time of the gift the donor must
agree that the donation of the perpetual conservation restriction gives rise to a
property right . . . with a fair market value that is at least equal to the
proportionate value that the perpetual conservation restriction at the time of the
gift, bears to the value of the property as a whole at that time. . . . [T]hat
proportionate value of the donee's property rights shall remain constant. . . .
[When the unexpected change occurs, the donee] must be entitled to a portion of
the proceeds at least equal to that proportionate value of the perpetual
conservation restriction . . . .
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Validity of Proceeds Regulation
It was common for the IRS to attack contributions where the easement deed
subtracted the value of post-donation improvements to the property from the
donee’s share of the proceeds.

Oakbrook Land Holdings LLC v. Commissioner, 154 T.C. 180 (2020).
• Court held that Treas. Reg. 1.170A-14(g)(6) was properly promulgated and is valid under

the Administrative Procedure Act, 5 U.S.C. sec. 553 (2018) and that the construction of
I.R.C. sec. 170(h)(5) as set forth in Treas. Reg. 1.170A-14(g)(6) is valid under Chevron,
U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).

• On Appeal to Sixth Circuit. See Oakbrook Land Holdings LLC v. Commissioner, No. 20-2117
(6th Cir. appeal filed Nov. 16, 2020).

Hewitt v. Commissioner, 21 F.4th 1336 (11th Cir. 2021), rev’g and remanding T.C.
Memo. 2020-89 (applying Oakbrook).
• Eleventh Circuit held that “the Commissioner’s interpretation of reg. section 1.170A-

14(g)(6)(ii) [the proceeds regulation] is arbitrary and capricious and violates the . . .
procedural requirements” of the Administrative Procedure Act.



Tax Court Orders Following Hewitt
Wisawee Partners II, LLC v. Commissioner, T.C. Dkt. No. 6105-18 (Jan. 7, 2022) 
(order) (holding petitioner’s MSPJ regarding invalidity of Treas. Reg. Sec. 1.170A-
14(g)(6)(ii) in abeyance pending further developments);

Malibu Valley Land, LLC v. Commissioner, T.C. Dkt. No. 20442-19 (Jan. 19, 2022) 
(order) (holding petitioner’s cross-motion in abeyance pending further developments);

Ward Mountain Investments I, LLC v. Commissioner, T.C. Dkt. No. 13073-20 
(Jan. 19, 2022) (order) (“We are obligated to follow the law as established by the 
Eleventh Circuit on this [donor improvements reg.] question.”); 

Oconee Landing Prop., LLC v. Commissioner, T.C. Dkt. No. 11814-19 (Jan. 27, 
2022) (order) (holding petitioner’s MSPJ regarding invalidity of Treas. Reg. Sec. 1.170A-
14(g)(6)(ii) in abeyance pending further developments); and

Cub Creek Preserve, LLC v. Commissioner, T.C. Dkt. No. 12401-20 (Feb. 23, 2022) 
(order) (denying each party’s MPSJ and stating, “It is not entirely clear at this time 
whether the Eleventh Circuit invalidated Treas. Reg. §1.170A-14(g)(6)(ii) in its entirety, or 
whether the court invalidated that regulation only insofar as it is interpreted to disallow 
deductions based on carve-outs for improvements.”)

13



14

Conservation Purpose Issues

IRS will continue its attack by 
arguing that the conservation 

easement was not made 
“exclusively” for conservation 

purposes, as required by I.R.C. §
170(h)(1)(C).
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Four Conservation Purposes
There are four conservation purposes, any one of which can 
be met, under I.R.C. § 170(h)(4):
1. preservation of land areas for outdoor recreation by, or the 

education of, the general public; 
2. protection of a relatively natural habitat of fish, wildlife, or 

plants, or similar ecosystem;
3. the preservation of open space…where such preservation is 

for the scenic enjoyment of the general public, or pursuant 
to a clearly delineated Federal, State, or local governmental 
conservation policy, and will yield a significant public 
benefit; or

4. the preservation of an historically important land area or a 
certified historic structure.
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Typical Conservation Purpose 
Attacks
The IRS argues that conservation purposes are not met in
the following ways:

1. With respect to outdoor recreation or education for general public, the
general public does not have access to the property at the time of the
easement grant, or at some subsequent time.

2. With respect to relatively natural habitat: (a) habitat is too small, (b)
the wildlife, fish, or plants are not “significant,” or (c) the habitat has
been altered to such an extent that it is no longer “natural.” But see
Champions Retreat v. Commissioner, 959 F.3d 1033, 1039 (11th Cir.
2020) (“Were it not for the presence of a golf course on part of this
property, the assertion that contributing an easement over property
with this array of species does not qualify as a conservation purpose
would be a nonstarter.”)
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Typical Conservation Purpose 
Attacks

3. With respect to preservation of open space: (a) the general
public cannot view the open space, (b) the preservation is
not made in connection with a specific policy, or (c) no
significant public benefit.

4. With respect to historically important land area or certified
historic structure: Restrictions imposed by the easement
are not more restrictive than applicable restrictions under
existing local law.
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Baseline Documentation

With respect to conservation easements in which the donor
reserved certain rights with respect to the eased property,
Treas. Reg. § 1.170A-14(g)(5) outlines the requirements for the
baseline documentation, including photographs, maps, and
surveys, that must be provided by the donor to the donee prior
to the time the donation is made.

IRS will argue that baseline documentation is insufficient or was
not provided prior to the date of donation. Bosque Canyon
Ranch, L.P. v. Commissioner, T.C. Memo. 2015-130. But see
Bosque Canyon Ranch, L.P. v. Commissioner, 16-60069 (5th Cir.
2017).



Special Natural Resources
Treas. Reg. Sec. 1.170A-14(g)(5)(D): “If the terms of the donation
contain restrictions with regarding to a particular natural resource to
be protected, such as water quality or air quality, the condition of the
resource at or near the time of the gift must be established.”

Georgia Crushed Stone, LLC v. Commissioner, Dkt. No. 12192-20
(T.C. Mar. 1, 2022) (order).
• IRS argued baseline documentation supplied to land trust was

insufficient to establish the condition of the property’s water
quality on the date of the gift such that the land trust could
determine whether the exercise of a reserved right would adversely
affect the conservation purpose.

• Tax Court denied MPSJ concluding the issue is not appropriate for
summary adjudication.
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Reserved Rights / Inconsistent 
Use

Pursuant to Treas. Reg. § 1.170A-14(e)(2), “a deduction will
not be allowed if the contribution would accomplish one of
the enumerated conservation purposes but would permit
destruction other significant conservation purposes.”

Similarly, Treas. Reg. § 1.170A-14(g) provides “[i]n the case of
any donation under this section, any interest in the property
retained by the donor … must be subject to legally enforceable
restrictions … that will prevent uses of the retained interest
inconsistent with the conservation purposes of the donation.”
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Reserved Rights / Inconsistent Use
The IRS consistently argues that reserved rights in the easement
deed are inconsistent with the conservation purposes.

“Deemed Consent”
• Sixth Circuit upheld the Tax Court’s holding that language in deed

allowing Owner to exercise retained rights if land trust does not
respond within set period of time (e.g. 45 days) does not protect
the conservation purposes in perpetuity under I.R.C. §
170(h)(5)(A). See Hoffman Properties II, LP v. Commissioner, 956
F. 3d. 832, (6th Cir. 2020).

• Glade Creek Partners, LLC v. Commissioner, T.C. Memo. 2020-
148. “Deemed consent” provision nonproblematic where the
exercise of donor’s reserved rights would not interfere with
conservation purpose.



Hickory Equestrian, LLC v. Commissioner, T.C. Dkt. No. 347-21 (Feb. 8, 2022)
(order) (“[T]he question whether exercise of the right to which consent is
deemed given would impair any conservation purpose presents factual
questions ill-suited to summary adjudication.”);

Piedmont Breeze, LLC, v. Commissioner, T.C. Dkt. No. 12011-20 (Feb. 9. 2022)
(order) (denying MPSJ and stating, “Consideration of this question, moreover,
may depend to some degree on state law rules governing contract interpretation
and testimony from the contracting parties at trial.”);

Rocky Comfort Creek Holdings, LLC v. Commissioner, T.C. Dkt. No. 12106-20
(Feb. 17, 2022) (order) (“[I]t is a factual question whether exercise of these
particular rights could impair the easement’s conservation purposes.”);

Sand Valley Holdings, LLC v. Commissioner, T.C. Dkt. No. 12141-20 (Feb. 18,
2022) (order) (“[W]e do not think the “deemed consent” issue can be decided as
a matter of law.”).

Deemed Consent Orders
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Issues: Valuation

IRS will then wage its 
attack arguing that the 

value of the easement is 
less than the amount 

claimed based on 
several arguments 

normally made. 
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Deductions For Charitable 
Contributions

IRC § 170 Substantiation Requirements
• Non Cash Donations over $500
• Form 8283

IRC § 170 Appraisal Requirements
• Non Cash Donations over $5,000
• Pension Protection Act of 2006

•Qualified Appraisal
•Qualified Appraiser
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Issues:  Valuation
• Detailed Valuation Rules in 170(h) regulations
• Comparable sales of easements, if available 

(Typically not available)
• “Before and After” Methodology

1) “Before” = Value of Property disregarding the 
Easement 

2) “After” = Value of Property with only the uses 
permitted by the Easement

3) Difference = Value of Easement
• DCF approach blessed by courts, but hated by IRS
• What about MIPA Price in Syndicated CEs?
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Issues:  Valuation
Before and After Method: “If before and after valuation is used, the fair market value of
the property before contribution of the conservation restriction must take into account not
only the current use of the property but also an objective assessment of how immediate or
remote the likelihood is that the property, absent the restriction, would in fact be developed,
as well as any effect from zoning, conservation, or historic preservation laws that already
restrict the property's potential highest and best use.” See Treas. Reg. 1.170A-14(h)(3)(ii).

Theron Johnson v. Comm’r, T.C. Memo. 2020-79: “In deciding a property’s fair market
value, we first take into account its highest and best use. See Symington v. Commissioner, 87
T.C. 896; Stanley Works & Subs. v. Commissioner, 87 T.C. 389, 400 (1986); sec. 1.170A-
14(h)(3)(i) and (ii). A property’s highest and best use also is the highest and most profitable
use for which it is adaptable and needed or likely to be needed in the reasonably near future.
Olson v. United States, 292 U.S. 246, 255 (1934); Hilborn v. Commissioner, 85 T.C. 689.”

See Rajagopalan v. Commissioner, T.C. Memo. 2020-159 *30 (petitioners kept 
deductions in full and owed no penalty benefitting from "timing their donation at 
what turned out to be very nearly the frothiest point on a local real-estate bubble that was 
even bubblier than it was in most parts of the nation.”)
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Appraisal / Substantiation

1) IRS will argue that the appraisal fails to
comply with the regulations and that it fails
to comply with USPAP.

2) IRS will argue that the appraiser is not a
qualified appraiser and/or that the appraisal
is not a qualified appraisal.

3) IRS will argue that the Form 8283 is not
complete and does not accurately describe
the eased property.



Qualified Appraiser / Appraisal

• The qualified appraisal regulations are merely “a reporting
requirement.” See Friedberg v. Commissioner, T.C. Memo. 2013-224
at *8 (citing Scheidelman v. Commissioner, 682 F.3d 189 (2d Cir.
2012)).

• Gorra v. Commissioner, T.C. Memo. 2013-254 (“appraising is not an
exact science and has a subjective nature. The [taxpayers’]
appraisal meets the specification of section 170(f)(11)(E).”)

• The Department of the Treasury provided guidance in Notice 2006-
96, that an appraisal meets the requirements of Section
170(f)(11)(E) if, for example, “the appraisal is consistent with the
substance and principles of the Uniform Standards of Professional
Appraisal Practice (“USPAP”).”
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Substantial Compliance

RERI Holdings I v. Commissioner, 924 F.3d 1261 (Fed. Cir.
2019), aff’g 149 T.C. No. 1 (2017) (“RERI failed substantially to
comply because it did not disclose its basis in the donated property;
accordingly, we assume but do not decide that substantial
compliance suffices.”).

• Form 8283 Incomplete – No basis reported in donated
property.

Belair Woods LLC v. Commissioner, T.C. Memo. 2018-159
• No substantial compliance where taxpayer did not provide its

cost or adjusted basis on Form 8283.
Cave Buttes v. Commissioner, 147 T.C. 338, 349 (2016) (Strict
compliance is sufficient to “win a deduction, but it isn’t necessary.”)

• Appraiser’s qualifications omitted from appraisal.
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Substantial Compliance In Easement 
Cases
Corning Place Ohio, LLC v. Commissioner, T.C. Memo. 2022-12 (“To be
entitled to a charitable contribution deduction, a taxpayer need not be in literal
compliance with every single reporting requirement.”)
• Denied IRS MPSJ arguing appraisal and baseline documentation failed to meet

the substantiation requirements of section 170(h)(4)(B)(iii) where appraisal did
not include appraiser qualifications and photographs of façade easement were
undated and lacked sufficient detail.

Simmons v. Commissioner, T.C. Memo. 2009-208, aff’d 646 F.3d 6 (D.C.
Cir. 2011).
• Incomplete Form 8283, along with attached appraisal, “provided sufficient

information” to allow the Commissioner to evaluate “as intended by
Congress.”

Dunlap v. Commissioner, T.C. Memo. 2012-126.
• “donor’s cost or basis . . [is] not absolutely necessary.”
Scheidelman v. Commissioner, 682 F.3d 189 (2nd Cir. 2012).
• Appraisal was “sufficient.”



Timing of IRS Penalty 
Approval

31

Section 6751(b)(1) states:
• No penalty under this title shall be assessed unless the initial determination

of such assessment is personally approved (in writing) by the immediate
supervisor of the individual making such determination or such higher level
official as the Secretary may designate.

Issue of what constitutes an “initial determination”:
• Graev v. Commissioner, 147 T.C. 460, 477, n.11 (2016) (Graev II) (initial

determination occurs at assessment);
• Chai v. Commissioner, 851 F.3d 190, 221 (2d Cir. 2017) (approval must occur

prior to notice of deficiency or the filing of an amended answer);
• Belair Woods, LLC v. Commissioner, 154 T.C. 1, 12-14 (2020) (approval must

occur before issuance of 60-day letter);
• Beland v. Commissioner, 156 T.C. 80, 87 (2021) (initial determination was

issuance of a Form 4549, Income Tax Examination Changes, (“Summary
Report” or “Revenue Agent’s Report”) within the context of the non-written
communications to the taxpayer.)



Notice 2017-10 
Validity

32

Dept. of Treas., “Policy Statement on the Tax Regulatory Process”, 
March 5, 2019:

The IRS is not exempt from the requirements of the APA. See Mayo Found. for
Med. Educ. & Research v. United States, 562 U.S. 44, 55 (2011) (“[W]e are not
inclined to carve out an approach to administrative review good for tax law
only.)

“Subregulatory guidance [like Notice 2017-10] is not intended
to affect taxpayer rights or obligations independent from
underlying statutes or regulations. Unlike statutes and
regulations, subregulatory guidance does not have the force
and effect of law.”



Notice 2017-10 
Validity

CIC Services, LLC v. IRS, 141 S. Ct. 1582 (2021). 
• A unanimous Supreme Court held a suit to enjoin the disclosure and reporting

requirements of Notice 2016-66 [micro-captive insurance shelter] is not barred
by the Anti-Injunction Act, reversing the decision of the Court of Appeals for
the Sixth Circuit.

• CIC Services LLC v. IRS, Dkt. No. 3:17-cv-00110 (E.D. Tenn. 2021): September
2021 order granting CIC’s motion for a preliminary injunction and enjoining
the IRS from enforcing Notice 2016-66 against CIC while the parties litigate the
merits of the case.

Mann Construction Inc. v. United States, Dkt. No. 21-1500 (6th Cir. Mar.
3, 2022).
• Setting aside Notice 2007-83 [listed notice] because the IRS’s process for

issuing it did not satisfy the notice and comment procedures for promulgating
legislative rules under the APA.
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IRS contacts of partnership’s 
investors
See Green Valley Investors, LLC v. Commissioner, Dkt. Nos. 17379-
19; 17380-19; 17381-19; 17382-19 (T.C. Feb. 16, 2022) (order) (respondent 
will initiate no further communications with the partnership’s investors until 
petitioner’s motions for protective orders are resolved). 

• Court ordered the parties to advise the court on the following issues: 
• Are investors represented by their own counsel (separate from TMP’s 

counsel)
• If not represented, how IRS would handle inadvertent disclosures of 

information
• If IRS receives documents from investors, whether they are obligated 

to share with TMP’s counsel
• Whether partnership can show the investors, who are constituents of 

the organization, have the authority to obligate the organization or 
whose actions may be imputed to the partnership.
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IR-2022-17, January 21, 2022
• “The Internal Revenue Service's Office of Chief Counsel today 

announced plans to hire up to 200 additional attorneys to 
help the agency combat syndicated conservation easements, 
abusive micro-captive insurance arrangements and other tax 
schemes.”

Sec. 6663(a) Civil Fraud Penalties:
• As of November 16, 2021, the civil fraud penalty has been 

asserted in 66 conservation easement cases. National Fraud 
Counsel, Carolyn Schenck was quoted saying: “That’s 
definitely an area the IRS is expanding on.”

Continued Enforcement
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Criminal Investigation
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Lewis Indictment:
• Georgia CPA, Herbert E. Lewis, was indicted June 9, 2021, in the
Northern District of Georgia on tax conspiracy, wire fraud, and
false tax return charges related to his work on “syndicated
conservation easement transactions.”

• A superseding criminal indictment was filed February 25, 2022,
naming six additional defendants (primary sponsors including an
attorney, CPA, and two appraisers).

Agee Guilty Plea:
• Two accountants entered guilty pleas to one count of conspiracy
to defraud the United States in Western District of North Carolina.



Plaintiff ’s Lawsuits:
• Peskin et al v. Peachtree Investment Solutions, LLC et al, Dkt. No. 1:21-cv-00002 (Filed

Jan. 2, 2021).
• Hoover et al v. Strategic Capital Partners, LLC et al, Dkt. No. 1:21-cv-01299 (Filed Mar.

30, 2021).
• Turk et al v. Morris, Manning & Martin, LLP et al, Dkt. No. 1:20-cv-02815 (Filed July 3,

2020).

Appraiser Lawsuit / Disclosure Violations:
• Counterclaim brought in United States v. EcoVest Capital Inc., Dkt. No. 1:18-cv-05774

by Claud Clark III (appraiser) arguing that IRS violated Code Section 6103 -
Confidentiality and disclosure of returns and return information - by disclosing his

"return information" in press releases and comments.

United States v. EcoVest Capital Inc., Dkt. No. 1:18-cv-05774 (N.D. Ga. 2021):
• Government filed MPSJ asking the court to rule as a matter of law that Defendants 

engaged in penalty conduct under section 6700. 

Lawsuits
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