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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-755-4350 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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SETTING THE STAGE  

• What is a Conservation Easement? 
 

• How Does a Conservation Easement Differ from Other 
Restrictive Covenants? 

 
• Holder of the Enforcement Rights 
• Purpose 
• Duration 
• Beneficiaries 

 

• Donated versus Purchased Easements 
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IMPORTANT THEMES 

• Qualified Conservation Purpose 
 

• Perpetuity 
 

• Public Benefit/Public Trust Doctrine 
 

• Economic Value (purchased easements vs. tax 
spending) 
 

• Think Like a Land Use Attorney, Not an Environmental 
Attorney 
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COMMON DUE DILIGENCE ISSUES 

• Title and Subordination 

• Survey 

• Environmental 

• Survey 

• Corporations, Estates, Trusts, and Other Entities 
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Title and Subordination Issues 

• Need to Have Good Title Work Supporting Easement 
• 60 Year Search Often Not Enough 

• Title Insurance is generally NOT available for Conservation 
Easements 

• But, easement defense insurance may be available 

• If there are liens, mortgages and deed of trust, consider 
whether they need subordination to ensure perpetuity 

• Commercial versus Residential Liens,  and the 
Difficulties of Mortgage Backed Securities and the 
Secondary Mortgage Market.  
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Survey Issues 

• Encroachments 

 

• Competing Easements, Covenants, Conditions, and 
Restrictions 

 

• ALTA Survey – Worth the Expense 
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Environmental, Natural Resources 
and Cultural Resource Issues  
• Phase I/Phase II ASTM Issues (CERCLA/RCRA Issues) 

• Lead/asbestos/MTBE/petroleum products and worse 

 

• Natural Resources Issues 

 

• Cultural Resources Issues 

 

• Balancing land conservation efforts with retained 
development rights 
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Problems Unique to Corporations, 
Estates, Trusts, and Other Entities 
• Corporate Control Disputes 

 

• Signature Authority 

 

• Disgruntled Contingent Beneficiaries 

 

• Fiduciary Obligations of Trustees to Beneficiaries 

 

• Tax Planning 
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Best Practices for Legal 
Professionals 
• Establish Client Expectations and Outcomes 
• Put Together a Competent and Professional Team (like 

any other development project)  
• Client 
• Lawyer 
• Surveyor 
• Appraiser 
• Land Planner/Civil Engineer 
• Consultants (Environmental, Natural Resources, Cultural 

Resources)  
• Tax Professionals 

• Don’t Do Things on the Cheap 
• Don’t Be Cute 
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NAVIGATING IRS REQUIREMENTS 
FOR DONATED EASEMENT 
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Donated Conservation Easements
  
• Threshold Question: Does the Property Owner want 

to claim a tax benefit for the donation?  

 

• If not, there is considerable flexibility in negotiating 
terms of the easement (provided someone wants to 
hold, monitor, and enforce the easement).  

 

• And if the Owner does want to claim a tax benefit. . .  
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Types of Tax Benefits 

• Federal and State Income Tax Benefits. 

 

• Estate Tax Benefits. 

 

• Property Tax Benefits. 
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Donated Easements – IRC and Treasury 
Regulation Requirements to Take a 
Deduction  
(AND HOW TO SURVIVE THE AUDIT)  

 

• IRC Section 170(h) Allows for an Income Tax Deduction for a 
“Qualified Conservation Contribution.” 
 

Term ''qualified conservation contribution'' means a 
contribution: 
 
 (A) of a qualified real property interest  

 

 (B) to a qualified organization 

 

 (C) exclusively for conservation purposes.  
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Qualified Conservation Purposes: 
Contribution 
• Contribution Requires Donative Intent 

• Includes Bargain Sales of Easements and Property to the 
government.   

• IRS Very Wary of Sham Transactions and “Cute” 
Appraisals.  

• Donation cannot be a “Quid Pro Quo” for Development 
Approval. 

• This DOES NOT mean that donated easement cannot be 
a part of a larger land planning  and development 
effort.  

• It DOES mean that donations that are part of a larger 
land development plan will be CLOSELY scrutinized.   
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Qualified Conservation Purposes: 
Qualified Real Property Interest 
• The entire interest in property (e.g., the fee 

interest). 

 

• A remainder interest (e.g., remainderman after 
termination of a reserved life estate). 

 

• “A Perpetual Conservation Restriction,” which 
means. . .  
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“Perpetual Conservation 
Restriction” 
• Treas. Regulation 1.170A-14(b)(2): 

 
• Restriction 

 

• In perpetuity 

 

• On use of real property (including an easement) 
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Qualified Conservation Purposes: 
Qualified Organization 
 
• A Governmental Entity. 

 

• Certain publicly supported non-profit organizations. 

 

• A Land Trust. 

 
• Holder of the easement must have the “resources to 

enforce the restrictions.” 
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Choosing a Conservation Partner  

• Driven by the Type of Easement and Conservation 
Attributes to be Protected  

• Many types of conservation attributes, and many 
different types of conservation partners. 

• Municipal, County, State, and Federal Partners 
 

• Private, National Land Trusts 

 

• Smaller Private Land Trusts (with our without LTA 
accreditation) 
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What Is a Conservation Purpose?  

• Treasury Regulation 1.170A-14(d)(1) – (5) 
• Public Recreation/Education (requires public access). 

• Protection of Significant, Relatively Natural, Habitat for 
Plants or Animals. 

• Protection of Open Space which yields “significant public 
benefit.”                                                                                                                    

• For scenic purposes and/or 

• Pursuant to a clearly delineated governmental conservation 
policy (*such as agricultural protection) 
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What Is a Conservation Purpose 
(Continued) 
• Prohibition on Inconsistent Uses  

• Uses/retained rights cannot interfere with the conservation 
purposes.  
 

• For instance, an Open Space Easement that allows 
development that interferes with scenic values.   
 

• Retained development rights that are contrary to a 
governmental conservation policy that is being furthered by 
the donation.  
 

• How about Retaining Rights for Mitigation Banking and Eco-
Asset Development? Nutrient banking? Carbon sequestration 
banks?  Agritourism?  Farm Weddings?  Solar “farms”? 
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Perpetuity – what does it mean? 

• All prior liens, deeds of trust, and mortgages must 
be subordinated.  

• Without subordination, easement is not perpetual:  it 
can theoretically be wiped out in a foreclosure action, 
and thus is not considered perpetual.  

• Easement generally cannot be terminated short of 
Court order.  

• Easement cannot be modified to reduce 
protections 

• But poorly drafted easements can be and are 
interpreted by the Courts.   
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Appraisal Issues  

• Amount of the Deduction is Determined by 
Grantor’s Appraisal 

• Grantee – Typically only required to issue IRS Form 
8283 

• Pick a Good Appraiser 

• Be Mindful of Collateral Benefits to Surrounding 
Properties Owned by a common Grantor or an 
Affiliate of the Grantor 

• Land Use Analysis – Determining “Highest and Best 
Use”  
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Land Trust Alliance Accreditation 

• The Conservation Fund (TCF) is accredited by the 
Land Trust Alliance (LTA). 

 

• TCF therefore adheres to Standard 11 of the Land 
Trust Standards and Practices 

http://s3.amazonaws.com/landtrustalliance.org/LandTrustStandardsa
ndPractices.pdf 

 

• TCF has adopted its own policy based on the LTA 
Standard 11. 
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Stewardship 

• Generally, stewardship deals with all aspects of the 
a land trust’s ongoing inspection of land in order to 
determine compliance with the terms of the 
conservation easement and the documentation of 
the organization’s finding.  

 

• The LTA requires estimation and tracking of 
stewardship and enforcement costs.  
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Stewardship Costs 

Examples of Stewardship Costs: 

• Staff Costs 

• Travel Costs 

• Monitoring Costs-Annual Monitoring 

• Costs of Defending the Easement 

 

• At TCF, we calculate these estimated costs and have 
a dedicated pool of funding for stewardship. 
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Baseline Documentation 
• Like visiting a new general physician-the first thing the Dr. does 

is take “baseline” information to compare to in the future. 

• When TCF becomes the grantee of an easement, we have a 17 
baseline items that we document at the time the easement 
takes affect. We incorporate this information into a Baseline 
Documentation Report. 

 Contact information 

 Description  

 Maps  

 Photographs of protected attributes 
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Monitoring 

• Conducted Annually 

 

• Create Monitoring Binder 
 Easement Summary Sheet 
 Recorded Conservation Easement  
 Baseline Documentation Report 
 Driving Directions to the property 
 Annual Monitoring Reports 
 Correspondence (especially considering violations) 
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Landowner Relations 

• Critical to enforcement!  
• Learn about any future plans for the property 
• Answer any land management questions or other 

inquiries the landowner might have 
• Query the land about how the land trust can better 

serve easement landowners 
• Inform the landowner about recent land trust activities 
• New landowner letter and follow-up site visit 
• Mailings (monitoring notification letters, contact update information 

request)  

• Newsletters 
• Educational Workshops 
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Enforcement  and Defense 

 LTA Standard 11 requires the adoption of a written policy 

regarding violations 

 Investigate potential violations in a timely manner and 

promptly document all actions taken 

 Common Violations: 

 Buffer Width Violations 

 Notice Provisions 
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Who’s Violating? 

• The Land Trust Alliance’s study of conservation easement 
violations and amendments found that most violations are 
committed by successor landowners.  

• Successor landowner: an owner who acquired protected 
property and was not the original grantor of the 
conservation easement.  
 

• Why? 
• Unaware of the terms of the easement and how the 

restrictions affect the property 
• Lack of appreciation of the property’s conservation 

attributes  
 

• Hot Topic: Solar “Farms” on lands protected by 
Conservation Easements 
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Easement Interpretation  

• Look to purpose – public benefit and conservation 

 

• Unlike traditional easements, no deference to free 
use of land 

 

• Governmental agency or nonprofit org as 
representative of public 

 

• Enforcement options 
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Easement Modification 

• Why? 
• Technology 

• Clarification 

• Expansion/contraction 

• Internal reconfiguration 

• Changing surroundings 

• Cost benefit reassignment 

• Condemnation and/or surrounding development 
considerations 
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Easement Modification 

• How? 
• Uniform Environmental Covenants Act 

• State by state 

• Easement document – consent of easement holder 

• Minor modifications – conservation, stewardship plans 

• Review other public notice/comment procedures 

• Tax considerations 

• Restrictive use as part of remediation vs. conservation 
use as part of land donation (natural resource 
protection) 

• Amendment / Supersede 
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Easement Amendments 

• UECA Section 10 
• (a) An environmental covenant may be amended or 

terminated by consent only if the amendment or termination 
is signed by: (1) the agency; (2) unless waived by the agency, 
the current owner of the fee simple of the 32 real property 
subject to the covenant; (3) each person that originally signed 
the covenant, unless the person waived in a signed record the 
right to consent or a court finds that the person no longer 
exists or cannot be located or identified with the exercise of 
reasonable diligence; and (4) except as otherwise provided in 
subsection (d)(2), the holder. 

•  (b) If an interest in real property is subject to an 
environmental covenant, the interest is not affected by an 
amendment of the covenant unless the current owner of the 
interest consents to the amendment or has waived in a 
signed record the right to consent to amendments. 
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Thank You 

Benjamin S. Wechsler 

Linowes and Blocher 

bwechsler@linowes-law.com 

 

Bill Crouch 
The Conservation Fund 

bcrouch@conservationfund.org 

 
Maureen L. Mitchell 

Fox Rothschild 

mmitchell@foxrothschild.com  
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