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AGENDA
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01 How does the Honest Belief Rule apply in 
workplace investigations?

02 What can be learned from recent decisions 
regarding pretextual discrimination claims?

03 What best practices can employers implement to 
avoid discrimination claims in "honest belief" cases?

04 Q&A



WHAT IS THE HONEST BELIEF RULE?

This defense is utilized when an employee attempts 
to prove that discrimination occurred by utilizing 
circumstantial evidence under the burden-shifting 
framework set forth in McDonnell Douglas Corp. v. 
Green, 411 U.S. 792 (1973).

The Honest Belief Rule is a defense available to 
employers sued by employees for discrimination. 

Once an employee establishes a prima facie case 
of discrimination, an employer must articulate a 
legitimate and nondiscriminatory reason for the 
adverse employment action.

An employee may then attempt to show 
that this stated reason for the adverse 
employment action is pretextual.
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…conclusive evidence that the defendant ‘honestly 
believed’ its proffered reason, and that the belief was 
reasonably based on ‘particularized facts that were 

before it at the time the decision was made.’

Briggs v. Univ. of Cincinnati,11 F.4th 498, 515 
(6th Cir. 2021)(quoting Clay v. United Parcel 
Serv., Inc., 501 F.3d 695, 714 (6th Cir. 2007)). 

An employee may attempt to establish an 
inference of pretext if the employee can show 
that the proffered reason has “no basis in fact.”

At this point, the employer can shield its 
employment action through the Honest 
Belief defense by showing:

WHAT IS THE HONEST BELIEF RULE?
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WHAT IS THE HONEST BELIEF RULE?
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The honest-belief rule gives a defendant the opportunity to 
rebut the notion that its stated reason for the adverse action 
lacks a basis in fact and is therefore pretextual.

To support this “honest belief,” an employer must show that it 
made a reasonably informed and considered decision before 
taking an adverse employment action.

The inquiry turns on whether the employer could have honestly 
believed the facts it now states it relied upon in executing the 
employment decision. 

Where an employer undertakes a “reasonably informed and 
considered decision” before executing an adverse action, its 
actions will be protected even if the facts upon which the 
employer relied were wrong. 
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In asserting the Honest Belief Rule, an 
employer places the fact-gathering 
which preceded the adverse 
employment action on trial. 

An employee can produce evidence that 
an employer did not or could not have had 
an “honest belief” in its proffered reason 
for the adverse employment action.

The quality of the employer’s pre-adverse 
action investigation will be examined in 
detail by the court in determining 
whether this rule will bar an employee’s 
claims.

THE HONEST BELIEF RULE: AN EMPLOYER’S INVESTIGATION 
IS ON TRIAL



HONEST BELIEF RULE: RATIONALE

7

The Court’s role is to prevent intentionally 
discriminatory practices – not to act as a 
super-HR department and second-guess an 
employer’s business judgment.

The Court is interested in whether the 
employer honestly believed the legitimate, 
non-discriminatory reason it gave for the 
adverse employment action and whether it 
acted in good faith on that belief. 

A crucial question is whether a reasonable 
factfinder could find that the employer’s 
rationale was unbelievable. 



HONEST BELIEF RULE: EXPLAINED

Employers do not have to be factually correct when making 
adverse employment decisions – the Honest Belief Rule 
can protect employers that honestly believed facts known 
at the time, even if they are later shown to be false.

It is therefore critical to invoking the Honest Belief Rule for an employer to:
o Conduct reasonably thorough investigations of employee misconduct serving as 

the basis for an adverse employment action.
o Document the investigation and basis for its conclusions. 

If the employment decision at issue was based on the facts the 
employer investigated and ascertained prior to making the decision, 
the honest-belief rule should bar the employee’s claim.
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HONEST BELIEF RULE: CIRCUIT PARTICULARS & CRITICISMS
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The various Circuits differ slightly in their approach to the 
Honest Belief Rule.

For example, the Sixth Circuit requires an employer 
to establish reasonable reliance on the specific facts
it relied upon at the time it decided to implement 
the adverse employment decision.

Conversely, the Tenth Circuit has no such 
requirement, though identifying the particular 
facts upon which an employer relied could 
certainly help bolster its litigation position. 



HONEST BELIEF RULE: CRITICISMS
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Circuits apply the Honest Belief Rule 
differently and courts vary in whether 
they take the employer at their word 
or require evidence that they 
attempted to verify the information 
they relied upon.

Judges invoke the Honest Belief Rule 
inappropriately and dismiss cases on 
summary judgement even despite 
evidence that an employer acted for 
reasons other than its proffered rationale 
for the adverse employment action. 

The Honest Belief Rule takes the 
credibility determination question 

from the hands of the jury and places 
it before the judge deciding a 
summary judgement motion. 

There is tension between the Honest 
Belief Rule and Supreme Court precedent, 

which holds that a jury’s disbelief of an 
employer’s proffered explanation for its 

adverse action can sometimes be enough 
to establish that discrimination occurred.



HOW TO INVOKE THE HONEST BELIEF RULE? 

Invoking the Rule begins before the discrimination case is 
even filed.

Before undertaking an adverse action – take 
time to reasonably ascertain the facts:

o Interview all witnesses if possible: at a minimum the subject of the 
complaint, the complainant, and any bystanders.

o Do not leave obvious gaps in collecting the facts.
o Provide the employee an opportunity to respond to and even rebut the 

evidence you have gathered before you implement the adverse action. 
o Document the various evidence collected and ensure that this is 

considered by decisionmakers prior to implementing the adverse 
employment action. 

o Remember that perfection is not the goal, not practical, and not what 
the Court requires. 

Taking these steps will help to ensure that your investigation is 
“reasonably informed and considered.”
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CASE STUDIES ON THE 
HONEST BELIEF RULE
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THE MISIDENTIFIED THIEF: SMITH V. TOWNE 
PROPERTIES ASSET MANAGEMENT CO.
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THE FACTS

Robyn Smith worked 
as a community 

manager for 
apartment 
complexes. 

As part of her 
compensation, 
she lived on site 

rent-free.

Took FMLA 
leave for a 

neurological 
condition

A co-worker 
complained to 

management that 
Smith had been 

embezzling money by 
coding her gas and 

electric bills to vacant 
apartments. 
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THE MISIDENTIFIED THIEF: SMITH V. TOWNE PROPERTIES 
ASSET MANAGEMENT CO.

WHAT THE COURT SAID

Prior ownership had 
permitted Smith to 
have free utilities, a 
fact that no one had 
bothered to disclose 
to new ownership.

Even though the 
employer’s reason for 
firing Smith turned 
out to be incorrect, it 
had an honest belief 
about it when it 
reached its decision. 
Thus, her retaliation 
lawsuit was properly 
dismissed.

“Mistakes happen. 
Including in the 
context of 
employment 
decisions. But not 
every mistake 
amounts to actionable 
employment 
discrimination.”

The court relied on 
the company’s 
investigation, 
including interviews 
of witnesses and 
review of documents, 
to conclude 
that “Towne made an 
informed decision 
based on specific 
facts.”
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Rawlings fired Gloria Marshall after her 
return from a second FMLA.

THE FACTS

THE CAT’S PAW: MARSHALL V. THE RAWLINGS CO. 

In-house counsel, in turn, reported the 
company’s president who fired her. 

Marshall’s immediate supervisor reported to in-
house counsel that Marshall had made false 
allegations of harassment to deflect an 
allegation of poor performance.

Rawlings did not claim that the in-house 
counsel or president were biased against 
her because of her prior FMLA leave.



THE CAT’S PAW: MARSHALL V. THE 
RAWLINGS CO. 

WHAT THE COURT SAID

Cat’s Paw: An employer is liable for the discriminatory animus of an employee who played no role in the decision, 
but nevertheless exerted some degree of influence over the ultimate decision maker.

The honest-belief rule does not apply in cat’s paw cases, because the honest belief of the final decision maker 
is irrelevant to the motive of the biased lower-level employee.

Thus, Marshall won her FMLA case.

16



THE FACTS

THE FIGHT: WHEAT V. FIFTH-THIRD BANK
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Wheat (black) and Hatfield (white) got 
into an argument, which later escalated 
into a physical altercation. 

Hatfield was not disciplined at all as the “non-
aggressor.” Instead, he was told that he did 
nothing wrong, but that next time he should 
go to management instead of engaging.

The employer’s HR department immediately 
investigated, concluded that Wheat was the 
instigator, and fired him for violating its 
workplace violence and anti-harassment policies. 

Wheat sued for race discrimination.
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THE FIGHT: WHEAT V. FIFTH-THIRD BANK

WHAT THE COURT SAID

“Even the most cursory of examinations of the evidence before the district court and 
this court reveals that a genuine factual dispute exists regarding Wheat’s status as 
the aggressor.” 

“In fact, the deposition testimony establishes that it was Hatfield, not Wheat, who 
pursued the altercation after the two men had separated initially and gone to their 
respective ‘corners.’” 

Even Hatfield himself admitted that it was he who took the ill-advised step of 
reengaging with the plaintiff after their initial encounter. 

“Even if the defendant’s position is premised upon its belief that Wheat was the initial 
aggressor when the two men met in the hallway of the bank, the argument must fail.”

Does this 
undermine the 
honest-belief 

rule???



THE FACTS
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Shonta Michael was a 
six-year African-

American employee with 
a good employment 
record … until her 

manager was replaced. 

She claimed that the 
discipline (a PIP), was 
racially motivated and 

retaliatory after she had 
complained over the 

manager's alleged 
mistreatment of her. 

Caterpillar, on the other 
hand, claimed that any 

conflict and discipline was 
solely because of legitimate 

performance issues.

THE PIP: MICHAEL V. CATERPILLAR FIN. SERVS. 
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WHAT THE COURT SAID

THE PIP: MICHAEL V. CATERPILLAR FIN. SERVS. 

The Court concluded that Michael could not prove that the employer’s actions were pretext for 
discrimination or retaliation. 

“Michael’s disagreement with the facts uncovered in Caterpillar’s investigation does not create a 
genuine issue of material fact … as long as an employer has an honest belief in its proffered 
nondiscriminatory reason. The key inquiry in assessing whether an employer holds such an honest 
belief is whether the employer made a reasonably informed and considered decision before taking’ 
the complained-of action…. We do not require that the decisional process used by the employer be 
optimal or that it left no stone unturned.”

Because Caterpillar had extensive documentation of its investigation, it could reasonably rely on its 
conclusions with no finding of pretext or retaliatory animus. 



THE FITNESS FOR DUTY EXAM: DENHOF V. 
CITY OF GRAND RAPIDS 

THE FACTS
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Patricia Denhof was an 18-year 
veteran of the Grand Rapids 

police department.

The department relied on a 
psychological fitness for duty 
exam in refusing to permit the 

her to return to work. 
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WHAT THE COURT SAID

THE FITNESS FOR DUTY EXAM: DENHOF V. CITY OF GRAND RAPIDS 

Was the Chief’s reliance on the medical 
opinion was reasonable? No.

The doctor’s written opinion showed that he 
had a preordained opinion on Denhof’s 
unfitness for duty.“Dr. Peterson employed language that, at a 

minimum, suggested his opinion had already been 
formed. For instance, he noted that in view of the 

tension between Denhof and the department, ‘it is 
difficult to imagine how she could continue to work 

in this environment.’ ... This language should have 
signaled to Chief Dolan, and indeed any reasonable 

recipient, that Dr. Peterson was predisposed to 
finding Denhof unfit for duty.”

Thus, “he forfeited the protection of the honest 
belief rule, because the jury could have easily 
concluded that his reliance on a doctor who had 
already made up his mind did not qualify as 
reasonable reliance.”
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WHEN TO CONDUCT AN INVESTIGATION

Internal Investigations may be conducted in the following situations:

Theft Abuse of controlled substances, 
i.e., drugs

Employee performance Safety/Accidents

Employee misconduct Whistleblowing

Sexual Harassment/Discrimination Employee Complaints

24
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BEGIN WITH THE END IN MIND
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Need to document reason for employment 
action (or lack of action)

If an employee were to challenge the employment 
action and contend that it was discriminatory or 
retaliatory, the employer will be required to articulate 
a legitimate and non-discriminatory/retaliatory 
reason for the termination or employment action.

● Or explain why it is different from comparable situation

The employee would then be required to show 
that the employer’s explanation is pretextual (i.e., 
a disguise for a discriminatory/retaliatory intent) 
in order to obtain a jury trial.

● Untrue (no basis in fact)

● Not a sufficient justification 

● Not employer’s true motivation
Priscilla Hapner
Office of Priscilla Hapner



BEGIN WITH THE END IN MIND
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Need to document reason for employment 
action (or lack of action)

It does not matter as much what you believe or even 
that you are correct.  It matters what you can prove.

Ultimately, intent matters in a retaliation and 
discrimination case.  An employer’s mistake is usually 
not the same as retaliation or discrimination.  

You want to prepare the case for an early 
dismissal prior to trial – most likely at the 
summary judgment stage. 

Priscilla Hapner
Office of Priscilla Hapner



WHAT IS INVOLVED

Most 
investigations 
will involve 
the following:

Site visits

Personal interviews

Reviewing records
● Performance evaluations and disciplinary records
● Comparative disciplinary records of other employees
● Policies
● Time cards and videos

Selecting an Investigator

Manager who knows the personalities of witnesses

Avoid biased manager in chain of command or is 
subject of complaint

Outside investigator

Supervised or conducted by attorney to maintain 
confidentiality of investigation (at least initially)
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PROBLEMS WITH INVESTIGATIONS

Failing to Conduct any Investigation
● Complaint was informal
● Employee wanted issue to remain confidential
● Complaint seemed trivial

Failing to Conduct Adequate Investigation
● Generally:  No independent liability
● Superficial investigation will not be given much weight.
● Could also lose benefit of Honest Belief Defense
● Superficial investigation could lead to punitive damages in discrimination 

case.  Parker v. General Extrusions, Inc., 491 F.3d 596 (6th Cir. 2007).

Failure to engage in adequate investigation – not 
once but on multiple occasions – coupled with 
conduct intended to embarrass and ultimately 
drive the plaintiff out of the company, is legally 

sufficient to fulfill the ‘malice or reckless standard’ 
established by the Supreme Court in Kolstad. 

28
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PROBLEMS WITH INTERVIEWS
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Gaining Cooperation

Exception:  When the employee’s refusal 
constitutes statutorily protected conduct.
● Example: refusing to provide false testimony
● Example:  refusing to manufacture testimony

Generally, an employer can discharge 
an employee who refuses to cooperate 
during an internal investigation.

The investigator should assure the 
witness that he or she will not 
suffer retaliation for cooperating.

Priscilla Hapner
Office of Priscilla Hapner



PROTECTED CONDUCT

Retaliation is Prohibited
● Opposition Clause – against employees who oppose conduct 

made unlawful by statute (like discrimination or harassment) in 
good faith or participate in internal investigation. 

● Participation Clause – against employees who file EEOC 
charges or participate in EEOC investigations

● Employees have a ‘but for” standard for proving retaliation (as in, 
action would not have been taken but for their protected 
conduct in opposing or complaining about discrimination). 

Participation Clause provides greater protection 
than Opposition Clause 
● EEOC says employer cannot retaliate against employee under 

Participation Clause because it is not limited to conduct made 
unlawful by the statute.  Employees can lie, for instance, in 
EEOC Charges.

● EEOC says it is unclear if internal investigations are protected 
30
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UNPROTECTED CONDUCT

Employees Can Lose Opposition Protection When:
● Manner of opposition is unreasonable. 
● Trivial complaints that no reasonable person could believe are 

unlawful 
o Complaining about not being promoted when employee lacked 

basic qualifications
o Complaining about unfair pay without comparison to others 

outside protected class
● Employee condones inappropriate behavior that is 

subject of investigation or answers questions 
inappropriately (i.e., laughs at racist joke)

● Employee badgering co-workers to provide statements 
or false evidence

● Employee recorded conversations in violation of policy
● Employee gave confidential client documents to her 

attorneys. 
● Employee is intentionally dishonest in accusations

31
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Be Careful – What Can You Prove

Employees Can Lose Opposition Protection:
● If employee’s intent is an issue (i.e., dishonesty vs. mistake), it 

is important to interview that employee before taking action to 
evaluate the employee’s intent.

• Shazor v. Professional Transportation Management, Ltd., 
744 F.3rd 948 (6th Cir. 2014)

● Ask –

• Is there a policy prohibiting the conduct?

• Is there video evidence?

• Has exculpatory evidence been sought?

• Witnesses who might support the employee?

• Time cards to show who could have been 
witnesses or was not present as claimed?

● Were police reports filed?
32
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Be Prepared for Common Problems
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● Failing to document

● Failing to collect and preserve evidence

● Forgetful witnesses  -- who later remember 

different story

● Missing witnesses – who show up a year later

● Biased witnesses 

● Anonymous complaints

● Cat’s Paw

● New Facts

● He Said-She Said – inconsistent witness accounts

● Dueling Experts

● Failing to Investigate Key Issue

● Dishonest witnesses 

o Relying on witness who later change story
o Taking action against dishonest witness

Priscilla Hapner
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Q&A
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THANK YOU
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