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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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PERSPECTIVES

I. Setting the Table
• Thomas Willoughby, Creditors Committee 

Counsel

II. Investigation & Litigation
• Chris Sullivan, Special Litigation Counsel

III. Running the Show
• Michael Burkart, Trustee/Plan Administrator

6



Setting the Table 
Investigation and Identification of Culpable Parties

• Working with the Debtor – in the tent or out?
– Initial advantages and disadvantages 

• Preserving and reviewing key electronic and 
other evidence 
– Immediate preservation
– FRBP 2004 Exams
– Requests for client files (lawyers and accountants)
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Setting the Table 
Investigation and Identification of Culpable Parties

• Importance of early thorough witness interviews
– Finding a cooperative inside witness

• Early evaluation of potential claims – something 
went wrong, who possibly can be at fault? 
– Book Report? Who should be part of the team? 
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Setting the Table 
Investigation and Identification of Culpable Parties

• Impact of key bankruptcy documents
– Plan of reorganization 
– Use of cash collateral 
– Post-petition financing 
– Carve outs 
– Statement of financial affairs 
– Bankruptcy schedules 
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Setting the Table 
Investigation and Identification of Culpable Parties

• How to maximize value of potential litigation 
claims to calm creditors

• Ways to work with creditors/investors to bring 
slightly overlapping claims

• Hiring investigation counsel & setting mission

• Creative fee arrangements 
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Investigation & Litigation
Take Early Action

• Become involved early (even pre-appointment if 
possible) 

• Get control of ESI, documents, and witnesses 

• Meet with and obtain information from agencies, if 
applicable 

• Key: Establishing credibility with Court, U.S. Trustee, 
creditors, and opposing parties, on fairness of 
investigation.
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Investigation & Litigation
Typical Claims Against D&Os

• Breach of Fiduciary Duties

• Fraud and Negligent Misrepresentation

• Breach of Contract or Covenant of Good Faith and 
Fair Dealing 

• Wasting of Corporate Assets

• Overdistributions or Excess Dividends
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Investigation & Litigation
Breach of Fiduciary Duty

• Under California law, directors and officers owe three fiduciary duties to the 
corporation: the duties of care, loyalty, and good faith. See Berg & Berg Enters., 
LLC v. Boyle, 100 Cal. Rptr. 3d 875, 890-91 (Cal. Ct. App. 2009). 

• Duty of care: “such care, including reasonable inquiry, as an ordinary prudent 
person in a like position would use under similar circumstances.” Cal. Corp. Code §
309(a). 

• Duty of loyalty: act in “the best interests of the corporation,” and “not to act in 
their own self interest.” Id. 

• Duty of good faith: act “in good faith,” which includes exercising reasonable 
oversight of the corporation, and not disregarding or abdicating their fiduciary 
duties. Id.

• Under Delaware law, directors and officers are understood owe both a duty of 
care and a duty of loyalty to the corporation they serve. In re Walt Disney Co. 
Derivative Litig., 907 A.2d 693, 749 (Del. Ch. 2005).
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Investigation & Litigation
Duties Owed When Insolvent – California

• Directors and officers of an insolvent corporation owe a 
fiduciary duty to creditors to protect the assets available to 
satisfy their claims. Berg & Berg Enters., LLC v. Boyle, 100 Cal. 
Rptr. 3d 875, 890 (Cal. Ct. App. 2009). 

• All of the assets of a corporation, immediately upon becoming 
insolvent, become a trust fund for the benefit of the 
corporation’s creditors. In re Jacks, 266 B.R. 728, 737 (9th Cir. 
BAP 2000). 

• This fiduciary duty includes, but is not limited to, avoiding acts 
involving self-dealing and preferential treatment of creditors. 
Berg, 100 Cal. Rptr. 3d at 894.  

14



Investigation & Litigation
Duties Owed When Insolvent – Delaware

• Delaware law rejects the California’s “trust fund doctrine”

• Even when insolvent, the fiduciary’s duty is “to maximize the 
value of the insolvent corporation for the benefit of all those 
having an interest in it” not just for the benefit of the 
creditors. See North American Catholic Educational 
Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92, 103 
(Del. 2007). 

• Notably, fiduciaries of insolvent companies “may prefer one 
creditor over another.” QRS 10-12(TX), Inc. v. CalComp Tech., 
Inc., C.A. No. 17133, 1999 Del. Ch. LEXIS 79 at *9-10 (Del. Ch. 
May 12, 1999)(emphasis added).
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Investigation & Litigation
Bases for Breach of Fiduciary Duty in BK/Insolvency

• Corporate waste/mismanagement 

• Failure to exercise adequate oversight and control; failure to 
maintain adequate records

• Failure to exercise reasonable and independent business 
judgment with respect to offers by outside investors to 
purchase or invest 

• Failure to consider the interests of shareholders and creditors 
in light of financial distress 

• Attempts by D&Os to negotiate unreasonable personal 
benefits at expense of company, shareholders, and creditors
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• Ordinarily, bringing a claim for breach of fiduciary duty against a 
director belongs to the corporation and its shareholders 
(derivatively). See e.g., Malone v. Brincat, 722 A.2d 5, 10 (Del.1998). 

– Consequently, directors of solvent corporations are protected against 
actions from creditors 

• In contrast, creditors of an insolvent corporation hold derivative 
claims. Quadrant Structured Products Co., Ltd. v. Vertin, 115 A.3d 
535, 546 (Del. Ch. 2015).

– Insolvency is measured on the date the action is filed 

• Courts have long recognized the authority of trustees to assert 
derivative claims for breach of fiduciary duty against directors of 
the corporate debtor. See e.g., In re Scott Acquisition Corp., 344 B.R. 
283, 290 (Bankr. D. Del. 2006). 

Investigation & Litigation
Bases for Breach of Fiduciary Duty - Standing
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Investigation & Litigation
Common Defenses

• The Business Judgment Rule (BJR)

– In both California and Delaware, the BJR is a presumption that in 
making a business decision the directors (not officers) of a corporation 
acted on an informed basis, in good faith and in the honest belief that 
the action taken is in the best interests of the company. 
See Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).

• Exculpation clauses in organizational documents can curtail liability 
of D&Os based on breaches of care 

– California Corporation Code Section 204(a)(10) excludes from 
exculpation any acts by directors demonstrating reckless disregard of 
duty or a persistent lack of attention (when the act poses a risk of major 
harm to the company or shareholders) 

– Delaware GCL Section 102(b)(7) can curtail liability except where a 
director acts in a reckless or a grossly negligent manner
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Investigation & Litigation
Overcoming the Business Judgment Rule

• In California, the BJR will apply so long as there is not fraud or 
breach of trust, and no conflict of interest exists.  The rule has been 
codified in Corporations Code section 309. 

• Delaware law provides for a more protective application of the BJR. 
Delaware courts have applied a gross negligence standard. Stone v. 
Ritter, 911 A.2d 362, 369 (Del. 2006).  

– Gross negligence means a "reckless indifference to or a deliberate 
disregard of the whole body of stockholders or actions which are 
without the bounds of reason." Tomczak v. Morton Thiokol, Inc., No. 
7861, 1990 WL 42607, at *12 (Del. Ch. Apr. 5, 1990).

• Both states’ applications can be overcome when directors engage in 
bad faith acts or self-interested transactions with reckless 
indifference to the interests of the company (or its creditors when 
insolvent), e.g., intentional misconduct or a knowing violation of 
the law.
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Investigation & Litigation
Avoidance Actions - Standing

• Section 548 of the Bankruptcy Code provides that a trustee or 
DIP “may avoid any transfer … of an interest of the debtor in 
property, or any obligation … incurred by the debtor” within 
two years before a bankruptcy filing if the transaction was 
actually or constructively fraudulent.

– Normally, only the trustee or DIP has standing to bring an avoidance 
action, however, courts have allowed (1) creditors' committees or 
another appropriately designated party to sue on behalf of the estate 
where trustee or DIP has unjustifiably refused to act, (2) individual 
creditor to sue upon showing that trustee lacked funds and therefore 
refused to file suit. See Glinka v. Abraham and Rose Co. Ltd., 199 B.R. 
484 (D. Vt. 1996), aff'd, 310 F.3d 64 (2d Cir. 2002).
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Investigation & Litigation
D&O Insurance Coverage

• Courts have held “that a debtor's insurance policy is within the 
ambit of the Bankruptcy Code's broad definition of property of the 
estate and therefore subject to the automatic stay.” In re Pasquinelli 
Homebuilding, LLC, 463 B.R. 468 (Bankr. N.D. Ill. 2012).  

• There is, however, a lack of harmony regarding whether liability 
insurance proceeds are property of the estate. Various courts turn 
to the "language and scope of the policy at issue.” Id. at 509. 

• "The outcome usually hinges on who is the named insured under 
the liability insurance policy because liability policies are held by 
insureds against claims that may be asserted against them." Id. at 
509-10.
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Investigation & Litigation
D&O Insurance Coverage

• Side A coverage protects directors and officers, in connection with their 
positions, from personal liability and provides for legal expenses when the 
entity is unable to indemnify them. Jason S. Brooks & Lydia R. Webb, Ain't 
No Easy Answers: D&O Insurance Proceeds in Bankruptcy, 26 No. 4 J. Bankr. 
L. & Prac. NL Art. 2 (2017).

• Side B coverage protects an entity by providing for reimbursement for 
indemnifying its directors and officers. Coverage is only triggered if 
indemnification is a requirement arising from contract, state law, or 
corporate governance. Although this type of coverage provides 
reimbursement, the overarching purpose is to provide directors and 
officers with another source of recovery or protection. Brooks & Webb. 

• Side C coverage, also known as "entity coverage," provides protection 
against losses incurred by the entity rather than the losses of the directors 
and officers. Coverage is triggered when claims made are against the 
entity, regardless of whether claims are also made against directors and 
officers. Brooks & Webb. 
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Investigation & Litigation
D&O Insurance Coverage

• Side A - Direct Coverage to Directors and Officers. “In cases where the 
liability insurance policy provides direct coverage to directors and officers, 
the proceeds of the insurance policy are not property of the estate 
because the proceeds are payable to the directors and officers not the 
estate.” In re Pasquinelli Homebuilding, LLC, 463 B.R. 468 (Bankr. N.D. Ill. 
2012). 

• Side B - Indemnification Reimbursement. “[W]here the policy provides 
both direct coverage to the directors and officers, and direct entity 
coverage, 'the general rule is that since the insurance proceeds may be 
payable to the debtor they are property of the debtor's estate.” Id. 

• Side C - Direct Coverage to the Debtor. “When the liability insurance policy 
provides direct coverage to a debtor the proceeds of the policy are 
property of the estate. The debtor is therefore entitled to payment of the 
proceeds and those proceeds should be protected as property of the 
estate.” Id.
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Running the Show
The Trustee’s Perspective

• Money, Money & Money
• Retaining key employees
• Managing litigation for success
• Collecting A/R and “treasure hunting”
• Rats and woodpiles
• Critical estate management tasks
• A client’s view of lawyers (and courts)
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Contact Information

Chris Sullivan 

csullivan@diamondmccarthy.com

Thomas Willoughby

twilloughby@ffwplaw.com

Michael Burkart
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