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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.



COMMUNITY PROPERTY - THE RULES 
AND THEIR IMPACT ON INCOME TAX 

AND ESTATE TAX RETURN 
REPORTING.
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Community Property Law

• The community property system has been adopted by nine States:  
Arizona, California, Idaho, Louisiana, New Mexico, Nevada, Texas , 
Washington and Wisconsin.  The U.S. Territories of Guam and Puerto Rico 
are also community property jurisdictions.

• Alaska has also adopted a community property system, but it is optional.  
Spouses may create community property by entering into a community 
property agreement or by creating a community property trust.  It 
should be noted that the U.S. Supreme Court ruled that a statute 
allowing spouses to elect a community property system under Oklahoma 
law would not be recognized for income tax reporting purposes.  
Commissioner v. Harmon, 322 U.S. 44 (1944).  The IRS believes this ruling 
should apply to the Alaskan Statute.  See IRM 25.18.1.2.2
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Community Property Laws

• See IRS Publication 555 on Community Property

• See IRS Form 8958 (attached at the end of our 
presentation)
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Overview of Community Property

• The theory underlying community property is analogous to that of 
a partnership.  Each spouse contributes labor (and in some states, 
capital) for the benefit of the community.  Thus each spouse owns 
an automatic 50% interest in all community property, regardless of 
which spouse acquired the community property.  

• In fact, CA Family Code 721 specifically references sections of the 
CA Corp. Code (16403, 1644 and 16503) when describing the 
confidential relationship between married persons such that it is a 
fiduciary relationship subject to the same rights and duties as non-
marital business partners.
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Determining if Community 
Property Laws Apply

• The first issue the IRS has to resolve is whether the community 
property laws apply.  In order for the community property laws 
to apply there has to be a valid marriage or in some states, 
such as California, Nevada and Washington, as valid domestic 
partnerships, while the parties are domiciled in a community 
property state.  Wisconsin law allows couples to file a 
declaration of domestic partnership in Wisconsin, but they are 
not subject to community property laws.  In addition there has 
to be a determination of whether the property was acquired 
while the spouses were subject to community property laws or 
transmuted separate property to community property.
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Domicile

• For Federal tax purposes, a taxpayer’s rights and interest in 
property are determined under the laws of the taxpayer’s state of 
domicile. Morgan v. Commissioner, 309 U.S. 78 (1940). Therefore, to 
determine how income should be reported, it may be necessary for 
the examiner to determine domicile at the time that property or 
the right to property was acquired. Since a taxpayer’s domicile may 
change over the period being examined, it may be necessary to 
allocate property and determine tax consequences under the laws 
of more than one state. A similar situation can arise with regard to
the collection of federal tax. It may be necessary to look to state 
law to determine collection remedies. 
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Domicile

• The words "residence" and "domicile" do not mean the same 
thing. A person may have several places of residence, but only 
one domicile. A temporary place of abode may be a residence, 
but domicile is based on where the taxpayer intends his or her 
permanent home to be located. Domicile is the place where a 
person has his or her true, fixed, permanent home and 
principal establishment and to which, whenever he is absent, 
he has the intention of returning. Smith v. Smith, 206 Pa. 
Super. 310, 213 A.2d 94 (1965). In general, the taxpayer’s 
residence may be treated as his or her domicile, unless the 
taxpayer asserts otherwise, or this is contrary to other facts in 
the case.
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Domicile

• For example, in CA, Family Code § 760, “Community 
property” defined reads, “Except as otherwise provided 
by statute, all property, real or personal, wherever 
situated, acquired by a married person during the 
marriage while domiciled in this state is community 
property.”
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Domicile

• Where a question regarding domicile arises, objective facts reflecting the taxpayer’s intention to maintain a permanent 
home should be examined, including, but not limited to:

• Whether taxpayer is on temporary work detail, attending school or stationed in the military

• Place of employment (and for purposes of payroll, what state the employee has designated as his/her domicile)

• Location of personal residence(s)

• Location of family

• Where vehicles are registered

• Where taxpayer is registered to vote

• Whether taxpayer files a state tax return

• Other facts reflecting the taxpayer's involvement and ties to the community

• State issuing the taxpayer’s driver’s license

• Where mail is sent

• Address identified on utilities (i.e. if a vacation home, utilities are probably sent to place of where taxpayer spends most of 
his/her time

• Social media posts
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Domicile

• Once domicile is established, it is presumed to continue unless it is 
proven to have changed. Whitmore v. Commissioner, 25 T.C. 293 
(1955); Myers v. Commissioner, 11 T.C. 447 (1948), acq., 1949-2 C.B. 3

• The domicile of a person does not change merely because of entry 
into the military and being stationed in another jurisdiction. 24 Am. 
Jur. 2d Divorce and Separation § 215 (2008). Physical residence in a 
new state must concur with the present intention to make that 
state his or her new domicile. It is not enough to intend to establish 
domicile in that state at some future date.

© David L. Rice & Joan Loos 14



Determining domicile is usually a fact intensive analysis.  Intent 
can be inferred from an act, but not dispelled by the undisclosed 

intention of the individual in the face of admitted facts.  Marriage 
of Bragg (1939) 32 Cal.App.2nd 611, 614
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Domicile

• Today, if spouses have different domiciles, the interest of the spouses generally 
will be determined by the law of the state which has the most significant 
relationship to the spouses and the property. Lane-Burslem v. Commissioner, 659 
F.2d 209 (D.C. Cir. 1981); Siezer v. Sessions, 132 Wash. 2d 642, 940 P.2d 261 (1997). 
If, for example, one spouse domiciles in a community property state and the 
other in a common law state, the wages of the spouse residing in the community 
property state would be community property, but those of the other spouse 
would be separate property under the law of the other state. See Layman v. 
Commissioner, T.C. Memo. 1999-218; Commissioner v. Cavanaugh, 125 F.2d 366 
(9th Cir. 1942); cf. Lane-Burslem v. Commissioner, 659 F.2d 209 (D.C. Cir. 1981) 
(refusing to apply Louisiana community property law to the earnings of a spouse 
not domiciled in Louisiana). Wisconsin does not subject either spouse to 
community property unless both domicile in that state. Wis. Stat. § 766.01(5)
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Termination of the Community Estate

• The community estate may be terminated in a number of ways including the 
following:

• Death

• Change of Domicile 

• Divorce or legal separation

• Physical Separation (In CA, physical separation is no longer necessary to determine the 
date of separation, which is when the community estate terminates).  Family Code section 
70 – (1) complete and final break evidenced by (a) expression of intent to the other spouse, 
(2) conduct of spouse is consistent with intent to end the marriage; (b) … all relevant 
evidence; ( c) intent of the Legislature … to abrogate the decisions in Marriage of Davis 
(2015) 61 Cal.4th 846 and Marriage of Norviel (2002) 102 Cal.Ap.4th 1152.  [These two cases 
stood for the proposition that if you were not living separate and apart, there could be no 
date of separation (thus the community estate survived).
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Termination

• A community property estate is terminated when 
spouses change their domicile from a community 
property estate to a common law state.
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Termination –
Divorce or Legal Separation

• Divorce or Legal Separation. Seven of the nine community property states (all 
except Washington and California) hold that the community property estate is 
terminated by a final decree of divorce or legal separation. This is frequently 
referred to as dissolution. In these states, spouses living apart or even filing a 
petition for divorce will not result in a termination of the community property 
estate. Termination does not occur until the final decree of divorce or legal 
separation is entered. A final decree cannot be made retroactive to a prior 
completed tax year for federal income tax purposes. Brent v. Commissioner, 630 
F.2d 356 (5th Cir. 1980) (State law that upon entry of divorce decree, income is 
retroactively reclassified as separate property from the date of the divorce 
petition, is not effective for federal income tax purposes); Cf. Daine v. 
Commissioner, 168 F.2d 449 (2d Cir. 1948) (Retroactive state court order 
attempting to recharacterize payments made between spouses as alimony not 
effective for federal income tax purposes).
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Effect of Dissolution of the 
Community Property Regime on 

Collection

• Depending on the state involved, a decree of divorce, legal 
separation or physical separation will terminate ("dissolve" ) 
the community property regime. Dissolution impacts on tax 
collection. For example, wages of the nonliable spouse earned 
after the dissolution are no longer community property. Most 
states provide, however, that items of former community 
property remain available to satisfy community debts as they 
would have before the dissolution to the extent of their value 
at the date of dissolution.
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Effect of Change of Domicile on 
Existing Community Property

• If spouses move from a community property jurisdiction to a common 
law jurisdiction, existing community property does not lose its 
character by virtue of the move. In re Marriage of Moore & Ferrie, 14 Cal. 
App. 4th 1472, 18 Cal. Rptr. 2d 543 (Cal. App.1993).  However, “While 
the move to Ohio could not divest wife of the community property she 
accrued while the parties lived in California, there is no basis for the 
trial court’s assumption that wife continued to accrue an ownership 
interest under California law once the parties changed their domicile to 
a common law state.”  Id. at 1482.  Note that the court valued wife’s 
interest in the pension as of the date they changed their domicile to 
Ohio, and not as of the date of separation.
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Effect of Marital Agreements on 
Collection

• All community property states allow spouses to vary the 
effects of the community property regime by written 
agreements. The legal requirements for such marital 
agreements vary by state. The Service will honor such 
agreements in accordance with state law. Rev. Rul. 73-390, 
1973-2 C.B. 12. These agreements impact the rights of 
creditors, including the Service. A spouse, for example, could 
divest his or her interest in community property earned by or 
titled to the other spouse. See, e.g., Calmes v. United States, 
926 F. Supp. 582 (N.D. Texas 1996).

© David L. Rice & Joan Loos 22



Effect of Marital Agreements on 
Collection

• Most states have developed rules for regulating how creditors receive 
notice of these agreements and/or what effect the agreement has on 
the creditor. For example, in some states, if notice is not given the laws 
provide that the agreement will not apply to the creditor. Wisconsin, 
for example, requires actual notice before the liability is incurred. See 
Wis. Stat. § 766.55(4m). Louisiana requires the agreements to be 
recorded. La. Civ. Code Art. 2332. Washington provides that these 
agreements are neither valid nor enforceable against creditors in 
existence at the time the agreement was executed. Wash. Rev. Code §
26.16.050. Other states, such as Arizona and California, do not require 
notice, but may apply fraudulent conveyance statutes to the 
agreements. See, e.g., State ex rel. Indus. Comm'n v. Wright, 202 Ariz. 
255, 43 P. 3d 203 (Ct. App. Div. 1, Dept. A 2002).
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Effect of Marital Agreements on 
Collection

Property transferred to a spouse incident to divorce may be protected
from creditors (former community estate property received by the
nondebtor spouse at division is liable only if the nondebtor spouse is
assigned the debt in division. CA Family Code § 916(a)(2).

Note: The Uniform Fraudulent Transfer Act was amended in 2014; Now
cited as the Uniform Voidable Transactions Act and has been adopted in
approximately half the states.
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Effect of Marital Agreements on 
Collection

• If the agreement is entered into after marriage and after the liability was 
incurred, these fraudulent conveyance statutes have been held not only to 
prevent recharacterization of existing assets, but also recharacterization of 
property to be received in the future (e.g., wages or other future income). See, 
e.g., State Board of Equalization v. Woo, 98 Cal. Rptr. 2d 206, 82 Cal. App. 4th 481 
(Ct. App. 2000); State ex rel. Indus. Comm'n v. Wright, 202 Ariz. 255, 43 P.3d 203 
(Ct. App. 2002); Cf., United States v. Loftus, 607 F.3d 173 (5th Cir. 2010) (attempt to 
partition community property to avoid levy held a fraudulent conveyance); but 
see O'Kane v. United States, 1989 U.S. Dist. LEXIS 15,631, 1989 WL 252397 (D. 
Idaho 1989). It should be noted, however, that a premarital agreement opting out 
of community property is unlikely to be considered a fraudulent conveyance, 
particularly if the liability was incurred after the spouses entered into the 
agreement. See, e.g., Calmes v. United States, 926 F. Supp. 582 (N.D. Texas 
1996); Schlaefer v. Financial Management Service, Inc., 196 Ariz. 336, 996 P.2d 745 
(Ct. App. 2000); Leasefirst v. Borrelli, 13 Cal. App. 4th Supp. 28, 17 Cal. Rptr.2d 114 
(App. Dept. Sup. Ct. 1993). For a summary of state laws in this area, see IRM 
Exhibit 25.18.1-1, Comparison of State Law Differences in Community Property 
States.
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Termination –
Physical Separation

• California and Washington hold that the community property estate is 
terminated when spouses physically separate and both spouses (only intent of 
one spouse in California needed) intend to permanently end the marriage. This 
intent must be established through the actions and conduct of the spouses. This 
requires an examination of the facts and circumstances of each case, with the 
burden of proof on the party asserting that the community property estate was 
terminated. Siezer v. Sessions, 132 Wash. 2d 642, 940 P.2d 261 (1997), citing Wash. 
Rev. Code § 26.16.140; In re Marriage of Hardin, 38 Cal. App. 4th 448, 45 Cal. Rptr. 
2d 308 (Ct. App. 1995), citing Cal. Fam. Code § 771. In these states, the IRM 
wrongfully tells IRS Agents that they should continue to apply community 
property laws to separated spouses unless both spouses have affirmatively 
alleged that they do not intend to resume the marriage and community property 
rules do not apply, and their conduct supports this.
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Termination - Annulment

• An annulment means that the spouses were never subject 
to community property laws. Income should not be 
reported on a community property basis for the period of 
the putative marriage. Barr v. Commissioner, 10 T.C. 1288 
(1948). Courts may impute "putative" community 
property rights to ensure an equitable division of property 
between the parties, but this does not create community 
property rights under state law.
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Effect of Community Property on 
Offers In Compromise

• Where spouses are subject to community property laws and owe a joint 
liability, but only one spouse submits an offer, community property rules 
are an issue. Separate property and separate property income of the 
spouse making the offer ("the offering spouse" ) should be considered. In 
addition, the offering spouse's share of community property and 
community property income should be considered. If, under applicable 
state law, all or part of the non-offering spouse's share (i.e. the spouse 
who is not making the offer) of community property and community 
property income would be available to satisfy the tax liability, these 
items should also be considered in the offer in compromise. Divorced 
and legally separated spouses (and physically separated spouses who do 
not intend to resume their marriage in California or Washington) are no 
longer subject to community property laws.
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Effect of Community Property on 
Offers In Compromise

• Where only one spouse is liable for a tax and that spouse makes an offer in compromise, community 
property rules apply as follows. Anything that could be classified as the liable spouse's separate property or 
income should be considered in the offer. In addition, the liable spouse's share of community property and 
community property income should be considered. If, under the community property laws of the state 
involved, part or all of the nonliable spouse's share of community property or income would be available to 
satisfy the tax liability, the portion available should also be considered in the offer in compromise. Treas. 
Reg. 301.7122-1(c)(2)(ii)(B). However, where spouses demonstrate that collection from assets or income of 
the nonliable spouse would have a "material and adverse impact" on the standard of living of the taxpayer, 
the nonliable spouse, and their dependents, these assets will not be considered in determining the 
acceptability of the offer. Treas. Reg. 301.7122-1(c)(2)(ii)(B). Community property assets or income will not 
be disregarded under this regulation to allow the taxpayers to maintain a luxurious or affluent lifestyle. In 
most cases, it is anticipated that any "material and adverse impact" of considering community property 
income in an offer will be eliminated by the allowance of necessary living expenses in accordance with 
Service guidelines. See (4) below. In addition, community property assets will not be disregarded under 
this regulation unless inclusion in an offer would have an adverse impact on the taxpayer's ability to meet 
reasonable living expenses.
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Determining Which State’s Laws 
Apply in Property Characterization

• Real Property. Generally, the law that applies to an interest in real property will be determined by the situs 
of the property. See, e.g., Woods v. Naimy, 69 F.2d 892, 894 (9th Cir. 1934); Peters v. Haley, 762 So. 2d 695 
(Ct. App. La. 2000), writ denied, 766 So. 2d 547 (La. 2000). However, courts may apply community property 
principles to real property located in a common law state in an action solely between the spouses, if the 
property was acquired with community property funds. Ford v. Ford, 276 Cal. App. 2d 9, 80 Cal. Rptr. 435 
(Ct. App. 1969); Muckle v. Superior Court, 102 Cal. App. 4th 218, 125 Cal. Rptr. 2d 303 (Ct. App. 2002). The 
theory is that the court does not have jurisdiction to determine title to the property in another state, but 
the court does have jurisdiction to determine as between the parties before them what interest each party 
has in the property. Noble v. Noble, 26 Ariz. App. 89, 546 P.2d 358 (App. Ct. 1976) (involving property in a 
foreign country).

• Personal Property. Generally, the law that applies to personal property will be determined by the domicile 
of the spouses at the time of acquisition. See Reeves v. Schulmeier, 303 F.2d 802, 806 (5th Cir. 1962); Peters 
v. Haley, 762 So. 2d 695 (Ct. App. La. 2000), writ denied, 766 So. 2d 547 (La. 2000). If the spouses have 
different domiciles, the interests of the spouses will be determined by the law of the state which has the 
most significant relationship to the spouses and the property. Siezer v. Sessions, 132 Wash. 2d 642, 940 P.2d 
261 (1997). Also see discussion in IRM 25.18.1.3.1 (5).

• The most common situation is, where spouses domicile in a community property state and earn wages in a 
common law state. In this circumstance, the wages are classified under the law of the community property 
state, because wages are personal property. If the spouses domicile in a common law state, but earn 
wages in a community property state, the wages would not be community property.
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Community Property and 
Bankruptcy

• Spouses filing for bankruptcy may either file a joint petition under 
Bankruptcy Code section 302(a), or file bankruptcy petitions separately. 
When spouses file a joint petition and the two bankruptcy estates are 
substantively consolidated under section 302(b), community property 
does not pose much of a problem, because creditors may file claims 
against all of the community property and any separate property of 
either spouse. Issues arise, however, where spouses file separate 
petitions or only one spouse files a petition. These issues include, for 
example, what property is included in the estate, whether to file a claim, 
how the automatic stay applies, and what effect the discharge has. For 
purposes of this section, the spouse who files the bankruptcy petition is 
referred to as the "debtor spouse," and the spouse who has not filed the 
petition is referred to as the "nondebtor spouse."
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Levies Against a Nonliable Spouse to 
Reach a Liable Spouse's Share of 

Community Property

• In all of the community property states, in some 
circumstances, it is possible to serve a levy on the 
nonliable spouse’s salary or wages to reach the liable 
spouse’s community property interest. Medaris v. United 
States, 884 F.2d 832 (5th Cir. 1989); Tull v. United States, 
848 F. Supp. 1466 (E.D. Cal. 1994), rev’d on other grounds, 
69 F.3d 394 (9th Cir. 1995); Vorhies v. Z Management, 87-1 
U.S.T.C. ¶ 9200, 59 A.F.T.R.2d ¶ 87-658 (W.D. Wis. 1987).
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Levies Against a Nonliable Spouse to 
Reach a Liable Spouse's Share of 

Community Property

• A levy against a nonliable spouse’s wages to reach the liable spouse’s share of 
community property is not subject to a continuous levy under IRC 6331(e). The 
Code provides that a levy on "salary or wages payable to or received by a 
taxpayer shall be continuous...." IRC 6331(e) (emphasis added). This phrase should 
be read literally. A levy to reach a liable spouse’s community property interest in a 
nonliable spouse's wages is not continuous, because those wages are not earned 
by the "taxpayer," the person against whom the tax liability is assessed. Thus, the 
Service must issue separate levies to reach each wage payment. However, if the 
continuous levy is improperly used, it would not preclude the Service from 
enforcing it as a one-time levy. See, e.g., United States v. Raymond James and 
Associates, 98-2 U.S.T.C. ¶ 50,534 (M.D. Fla. 1998); cf. Moore v. General Motors 
Pension Plans, 91 F.3d 848 (7th Cir. 1996) (pension plan served with wrong levy 
form immune from suit by taxpayer for complying).
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Levies Against a Nonliable Spouse to 
Reach a Liable Spouse's Share of 

Community Property

• A nonliable spouse may claim an exemption for levied wages. The 
Code provides for a minimum exemption from levy for amounts 
"payable to or received by an individual as wages or salary for 
personal services...." IRC 6334(a)(9). The nature of the property levied 
upon, i.e., the fact that it is wages or salaries, is determinative. The 
fact that state community property law may create a property 
interest in income on behalf of a party other than the party who 
actually earned the income does not alter the nature of that 
property. As the purpose of the wage exemption is to ensure that 
persons whose salary has been levied have some funds to meet their 
living expenses, a nonliable spouse whose wages are levied upon 
may also claim an exemption.
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Definitions
• California law defines community property as any asset acquired or income 

earned by a person while married or in a domestic partnership that is not a gift or 
inheritance.  There is a rebuttable presumption in California that property 
acquired during marriage is community property.  [See CA Family Code § 760]

• Separate property is defined as anything acquired by a spouse before the 
marriage, during the marriage by gift, bequest, devise or descent, and the rents, 
issues, and profits of property acquired before marriage, and after the parties 
separate.  [See CA Family Code §§ 770 and 771]  Note: in Idaho, the income from 
separate property earned during the marriage is also community property.  Idaho 
Statutes, Title 32, Domestic Relations, Chapter 9, 32-906.

• California law defines  quasi-community property as any asset, wherever 
situated, acquired … by either spouse while domiciled elsewhere which would 
have been community property if the spouse who acquired the property had been 
domiciled in this state at the time of acquisition….  [See CA Family Code § 125]
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Definitions
• Damages for personal injury of a married person are community

property so long as the cause of action arose during the marriage. CA
Fam Code §780

• However, if one spouse has a cause of action against the other spouse
that arose during the marriage of those spouses, then any money or
property to be paid to the injured spouse is the separate property of
the injured spouse. CA Fam Code §781( c)
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Levies Against a Nonliable Spouse to 
Reach a Liable Spouse's Share of 

Community Property

• The nonliable spouse would not be entitled to collection due process 
rights under IRC 6330 before the issuance of the levy. These rights are 
given only to the taxpayer (i.e., the liable spouse).

• Social security payments are not community property. In re Marriage 
of Zahm, 138 Wash.2d 213, 220, (Wash. 1999); Richard v. Richard, 659 
S.W.2d 746, 3 Soc.Sec.Rep.Serv. 1109 (Tex.App.-Tyler 1983); In re 
Marriage of Nizenkoff, 65 Cal.App.3d 136, 140-141, 135 Cal.Rptr. 189 
(Cal. App. 1 Dist. 1976). Since a liable spouse has no community 
property interest in the social security benefits of a nonliable spouse, 
a levy cannot be made on the nonliable spouse’s social security 
benefits to pay the other spouse’s tax liability.
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Levies Against a Nonliable Spouse to 
Reach a Liable Spouse’s Share of 

Community Property
• U.S. Savings Bonds – State law which prohibits a married couple from taking 

advantage of the survivorship provisions of the United States Savings Bonds 
merely because the purchase price is paid out of community property must fall 
under the Supremacy Clause.  Free v. Bland (1962) 369 U.S. 663.  The Treasury 
Regulations creating a right of survivorship in U.S. Savings Bonds pre-empts any 
inconsistent Texas community property law.  The U.S. Supreme Court recognized 
that relief is available where the circumstances manifest fraud or breach of trust 
by the spouse purchasing the bonds while acting in his capacity as manager of 
the general community property.

• What about a right to reimbursement of the community property funds used to 
purchase the bonds?  Not likely.
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Quasi-Community Property

• Real Property. Generally, the law that applies to an interest in real property will be determined by the situs 
of the property. See, e.g., Woods v. Naimy, 69 F.2d 892, 894 (9th Cir. 1934); Peters v. Haley, 762 So. 2d 695 
(Ct. App. La. 2000), writ denied, 766 So. 2d 547 (La. 2000). However, courts may apply community property 
principles to real property located in a common law state in an action solely between the spouses, if the 
property was acquired with community property funds. Ford v. Ford, 276 Cal. App. 2d 9, 80 Cal. Rptr. 435 
(Ct. App. 1969); Muckle v. Superior Court, 102 Cal. App. 4th 218, 125 Cal. Rptr. 2d 303 (Ct. App. 2002). The 
theory is that the court does not have jurisdiction to determine title to the property in another state, but 
the court does have jurisdiction to determine as between the parties before them what interest each party 
has in the property. Noble v. Noble, 26 Ariz. App. 89, 546 P.2d 358 (App. Ct. 1976) (involving property in a 
foreign country).

• Personal Property. Generally, the law that applies to personal property will be determined by the domicile 
of the spouses at the time of acquisition. See Reeves v. Schulmeier, 303 F.2d 802, 806 (5th Cir. 1962); Peters 
v. Haley, 762 So. 2d 695 (Ct. App. La. 2000), writ denied, 766 So. 2d 547 (La. 2000). If the spouses have 
different domiciles, the interests of the spouses will be determined by the law of the state which has the 
most significant relationship to the spouses and the property. Siezer v. Sessions, 132 Wash. 2d 642, 940 P.2d 
261 (1997). Also see discussion in IRM 25.18.1.3.1 (5).

• The most common situation is, where spouses domicile in a community property state and earn wages in a 
common law state. In this circumstance, the wages are classified under the law of the community property 
state, because wages are personal property. If the spouses domicile in a common law state, but earn 
wages in a community property state, the wages would not be community property.
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Management and Control

• Management and control is a community property concept referring to the right 
to manage, control, use or otherwise dispose of community property. In Texas, 
management and control is important for federal tax purposes, because it 
determines the Service's collection remedies against community property. In 
Texas, community property is either joint management property or the 
management property of one of the spouses. If property is classified as the "sole 
management" community property of a particular spouse, that spouse has the 
right to control or otherwise dispose of the property despite the other spouse’s 
interest in the property. If community property is joint management property, 
both spouses must participate. Sole management property is the property the 
spouse would have owned if single. If one spouse incurs a tax liability, the Service 
may have different remedies against sole management community property as 
opposed to joint management community property.
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Management and Control

• The issue of which spouse has management and control over 
community property has limited impact on tax collection, 
except in the State of Texas. In Texas, management and control 
determines the collection remedy if only one spouse owes 
taxes. Tax debts of a spouse may be satisfied with 100% of the 
liable spouse's sole management community property, 100% 
of joint management community property and 50% of the 
nonliable spouse's sole management community property. 
See Medaris v. United States, 884 F.2d 832 (5th Cir. 1989).
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Collecting Premarital Liabilities
• In all states, the Service can collect unpaid premarital liabilities from all of the separate 

property of the liable spouse. There is a difference among the states as to what part of 
community property can be reached.

• 100% States. Some states do not distinguish between pre- and post-marital obligations and 
allow creditors to collect an obligation from 100% of community property. Therefore, in these 
states the Service may also collect taxes from 100% of community property for all premarital 
debts of a spouse. The laws of these states grant the liable spouse a property interest in the 
nonliable spouse’s share of community property. These states include California, Idaho and 
Louisiana.  There may be a limitation on what community property is accessible for satisfaction.  
For example, in CA Family Code §911 tells us that earnings of a married person are not liable for a 
debt incurred by the person’s spouse before marriage and remain not liable so long as they are held 
in a deposit account in which the person’s spouse has no right of withdrawal and are 
uncommingled with other property in the community estate ….  

• 50% States. Some states allow collection of premarital debts from the liable spouse's 50% 
interest in community property. This does not create any property rights of the liable spouse in 
the nonliable spouse’s share of community property. These states include Nevada, New Mexico 
and Washington.

• Perhaps it is prudent to run a credit check on a potential future spouse.
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Collecting Premarital Debts

• Wisconsin and Arizona. Because each spouse has a half interest in community 
property, a federal tax lien attaches to 50% of all community property. However, 
Wisconsin law also provides that premarital debts (Wisconsin includes these in a 
classification of debts called predetermination date obligations) can be collected 
from the liable spouse's contribution to community property. This would, for 
example, include 100% of the liable spouse's wages. As already discussed, where 
state law recognizes such a right, this is considered a right to property of the 
liable spouse that is subject to the Service’s tax lien. Medaris v. United States, 884 
F.2d 832 (5th Cir. 1989). Therefore, in this circumstance the Service can take 100% 
of the liable spouse's contribution to community property, plus 50% of any other 
community property. Thus, for example, the Service could reach 100% of the 
liable spouse's wages and 50% of the nonliable spouse's wages. Arizona is similar 
to Wisconsin. In Arizona, all separate property of the liable spouse is available. In 
addition, 100% of community property traceable to or contributed by the liable 
spouse and 50% of all other community property would also be available.
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Collecting on Pre-Marital Debts

• Texas. Because each spouse has a half interest in community property, a federal 
tax lien attaches to 50% of all community property in Texas. However, Texas law 
also allows a creditor to reach 100% of the liable spouse's sole management 
community property and 100% of joint management community property to 
satisfy a premarital debt. As already discussed, where state law recognizes such a 
right, this is considered a right to property of the liable spouse that is subject to 
the Service’s tax lien. Medaris v. United States, 884 F.2d 832 (5th Cir. 1989). 
Therefore, in this circumstance the Service can take 100% of the liable spouse's 
sole management community property and 100% of any joint management 
community property, plus 50% of all other community property. Thus, for 
example, the Service could reach 100% of the liable spouse's wages and 50% of 
the nonliable spouse's wages. If property subject to a lien is a homestead, 
collection is subject to other limitations, and Counsel should be contacted.

© David L. Rice & Joan Loos 45



Collecting Post- Marital Debts

• Generally. In all states, the Service can collect unpaid post-marital liabilities from all of the 
separate property of the liable spouse. There are differences in the treatment of community 
property; most states recognize an ability to collect from more than the liable spouse’s 
share of community property and this is considered a property right subject to the federal 
tax lien.

• 100% States. All states, except Texas, allow collection of some post-marital obligations 
from 100% of community property. Some states (California, Idaho and Louisiana) allow 
creditors to collect all debts of either spouse from 100% of community property. Other 
states (Nevada and New Mexico) only allow this with respect to post-marital obligations. As 
already discussed, where state law recognizes such a right, this is considered a right to 
property of the liable spouse that is subject to the Service’s tax lien. See Medaris v. United 
States, 884 F.2d 832 (5th Cir. 1989). Accordingly, in these states (California, Idaho, Louisiana, 
Nevada and New Mexico) the Service can collect a post-marital tax liability of either spouse 
from 100% of community property.
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Collecting Post-Marital Debts

• Community Debt States. Some states characterize post-marital debts as either community or separate 
debts. Arizona, Washington, and Wisconsin are examples of this. Community debts may be satisfied from all 
community property, while other debts may only be satisfied from the liable spouse's half of community 
property or from the liable spouse's contribution to community property (i.e., 100% of that spouse's wages). 
These states have a presumption that debts are community debts. A community debt is one that benefits 
the marriage or family. For the debt to be a community debt, all that is required is a relationship between 
the obligation and a business which benefits the community. See, e.g., Garrett v. Shannon, 13 Ariz. App. 332, 
476 P.2d 538 (1970). In these states, the Service takes the position that tax liabilities are community debts. 
Income taxes and excise taxes generally arise from gain-seeking activities that benefit the community and 
are community debts. See Wine v. Wine, 14 Ariz. App. 103; 480 P.2d 1020 (1971). Similarly, trust fund recovery 
penalties usually arise out of employment and are community debts. See Hyde v. United States, 72 A.F.T.R.2d 
93-5298 (D. Ariz. 1993

• Note that in CA, quasi-community property is also treated as community property regarding the satisfaction 
of debts.
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Collecting Post-Marital Debts

• Texas. Texas follows the same rules for pre- and post-marital 
obligations. Texas law allows a creditor to collect from 100% of 
the liable spouse's sole management community property 
(again, including 100% of the liable spouse’s wages). Texas law 
also allows a creditor to reach 100% of joint management 
community property. Texas law prohibits a creditor from 
reaching the nonliable spouse's sole management community 
property, but since the liable spouse still has a half interest in 
this property, the tax lien still reaches half. If the property is a 
homestead, collection is subject to other limitations, and 
Counsel should be contacted.
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Definitions

California Family Code:

• Fam Code §850. Subject to Sections 851 to 853, inclusive, married 
persons may by agreement or transfer, with or without 
consideration, do any of the following: 

▪ (a) Transmute community property to separate property of either spouse. 

▪ (b) Transmute separate property of either spouse to community property. 

▪ (c) Transmute separate property of one spouse to separate property of the 
other spouse. 

• Fam Code §851. A transmutation is subject to the laws governing 
fraudulent transfers. 
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Definitions

In very general terms, a transaction is voidable to a creditor under the Uniform Voidable Transactions
Act if the debtor conducted the transaction:

• With actual intent to hinder, delay, or defraud any creditor of the debtor?

• Without receiving a reasonably equivalent value in exchange?

• In determining intent, the court will look at (1) whether the transfer was to an insider, (2)
whether the debtor retained possession or control, (3) whether the transfer was disclosed or
concealed, (4) whether obligor was sued or threatened with suit before the transaction took
place, (5) whether the transfer was of substantially all the debtor’s assets, (6) whether the debtor
absconded, (7) whether the debtor removed or concealed assets, (8) whether the value of the
consideration received by the debtor was equivalent to the value of the asset transferred, (9)
whether the debtor was insolvent or became insolvent shortly after the transfer was made, (10)
whether the transfer occurred before or shortly after the debt was incurred, and (11) whether the
debtor transferred the essential assets of the business to a lienor that transferred the assets to
an insider of the debtor.

• The burden of proof for the creditor is a preponderance of the evidence.
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Definitions
• CA Fam Code §852. (a) A transmutation of real or personal property is not valid 

unless made in writing by an express declaration that is made, joined in, consented 
to, or accepted by the spouse whose interest in the property is adversely affected. 
(b) A transmutation of real property is not effective as to third parties without notice 
thereof unless recorded. (c) This section does not apply to a gift between the 
spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal 
nature that is used solely or principally by the spouse to whom the gift is made and 
that is not substantial in value taking into account the circumstances of the 
marriage. (d) Nothing in this section affects the law governing characterization of 
property in which separate property and community property are commingled or 
otherwise combined. (e) This section does not apply to or affect a transmutation of 
property made before January 1, 1985, and the law that would otherwise be 
applicable to that transmutation shall continue to apply. 
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Definitions

• CA Fam Code §853. (a) A statement in a will of the character of
property is not admissible as evidence of a transmutation of the
property in a proceeding commenced before the death of the person
who made the will. (b) A waiver of a right to a joint and survivor
annuity or survivor's benefits under the federal Retirement Equity
Act of 1984 (Public Law 98-397) is not a transmutation of the
community property rights of the person executing the waiver. (c) A
written joinder or written consent to a nonprobate transfer of
community property on death that satisfies Section 852 is a
transmutation and is governed by the law applicable to
transmutations and not by Chapter 2 (commencing with Section
5010) of Part 1 of Division 5 of the Probate Code.
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Definitions

• CA Fam Code §2581. For the purpose of division of property on dissolution of
marriage or legal separation of the parties, property acquired by the parties
during marriage in joint form, including property held in tenancy in common,
joint tenancy, or tenancy by the entirety, or as community property, is
presumed to be community property. This presumption is a presumption
affecting the burden of proof and may be rebutted by either of the following:

• (a) A clear statement in the deed or other documentary evidence of title by which the
property is acquired that the property is separate property and not community property.

• (b) Proof that the parties have made a written agreement that the property is separate
property.
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COMMON WAYS OF VESTING 
REALROPERTY

TENANCY IN COMMON JOINT TENANCY COMMUNITY COMMUNITY WITH 
ROS

Parties Two or more Two or more natural 
persons

Spouses or Domestic 
Partners

Spouses or Domestic 
Partners

Division Any number equal or 
unequal

Must be equal Must be Equal Must be Equal

Creation One or more 
conveyances

Single Conveyance Presumption from 
Marriage or Domestic 
Ptr.

Single conveyance or 
DPs must consent

Possession/Control Equal Equal Equal Equal

Transferability Each interest can be 
transferred

Each co-owner can
transfer but results in 
TIC

Both must consent Both must consent
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COMMON WAYS OF VESTING 
REAL PROPERTY

Tenancy in Common Joint Tenancy Community 
Property

Community Property 
with ROS

Lien Against One 
Owner

Unless married or 
domestic partners, co-
owner’s interest not 
subject to liens of 
other debtor/owner 
but forced sale can 
occur

Co-owner’s interest not 
subject to liens of other 
debtor/owner but forced 
sale can occur if prior to 
co-owner’s/debtor’s death

Entire property 
may be subject to 
forced sale to 
satisfy debt of 
either spouse or 
domestic partner

Entire property may 
be subject to forced 
sale to satisfy debt of 
either spouse or 
domestic partner

Death of Co-Owner Decedent’s interest 
passes to his/her 
devisees or heirs by 
will or intestacy

Decedent’s interest 
automatically passes to 
surviving joint tenant

Decedent’s 1/2 
interest passes to 
surviving spouse 
DP

Decedent’s 1/2 
interest automatically 
passes to Spouse or 
DP

Advantages/
Disadvantages

Co-owners’ interests 
may be separately 
transferable

Right of Survivorship; may 
have tax disadvantages.

Qualified 
survivorship 
rights; mutual 
consent required 
for transfer; 
surviving spouse 

Rights of survivorship; 
mutual consent 
required for transfer; 
surviving spouse 
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Estate Tax and Community 
Property

• United States v. Goodyear, 99F.2d 523 (9th Cir. 1938).  Ida P. Goodyear 
and W.E. Goodyear were married in California on 8/18/1891.  They 
acquired certain property prior to July 29, 1927 whereby Ida only had 
an “expectancy” in community property.  

• On July 29, 1927 the community property laws were changed where 
the law made it clear that the wife’s interest was a present as 
opposed to an ”expectancy” interest in the property.

• The Goodyears entered into an agreement on January 1, 1931 to 
convert all their property to community property.  California had 
amended various sections of the Civil Code giving each spouse an 
equal interest in community property under the management and 
control of the husband.
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Estate Tax and Community 
Property

• The issue presented in Goodyear was whether community property 
could be split for estate tax purposes or whether it was all included in 
the husband’s estate.

• The Court found that married couples could convert property into 
community  prior to death and a similar section to IRC 2036 didn’t apply 
even though the husband was able to use the property prior to his death.  
The Court  analyzed property right just as it would in income tax cases, thus 
looking to State law to determine the character of the property.  The Court 
held that both husband and wife held an equal but separate interest in 
community property and in this case the husband only retained his interest 
in community property, not the wife’s interest, and his interest is what he 
had the right to use and possess.  
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Community Property and Estate 
Tax

• Commissioner v. Siegel, 250 F.2d 339 (9th Cir. 1957).  Taxpayer and her deceased 
husband were residents of California and the property in question was acquired 
subsequent to 1927 where the law in California provided that each spouse had a 
vested interest in community property notwithstanding that the husband had 
management control over the property.  The decedent’s will provided the 
taxpayer the right to take under the will, but which required her to waive any 
rights in her community property, and taking under the will resulted in a life 
estate for the wife and thereafter the property would be distributed to their 
adopted son .  After consulting with professionals, the wife determined that 
taking under the will would more likely result in her being able to maintain her 
standard of living the rest of her life.  The Commissioner contended and the tax 
court confirmed that the surrender of the wife’s community property rights was a 
gift to the estate to the extent that the value of the interest surrendered exceed 
the value of the interest she received under the will.

© David L. Rice & Joan Loos 58



Community Property and Estate 
Taxes

• The Court of Appeals ruled that this case is contrary to cases in separate 
property state where a widow’s dower rights are involved as the spouse’s 
dower rights only vest upon the death of the husband and becomes a 
“purchaser for value.”  In other words, the spouse is a purchaser for value in 
accepting the provisions of the will and is not treated as a gratuitous object of 
the testator’s bounty.  By a relinquishment of her dower, the estate acquires a 
valuable right of property.  The gift by will in lieu of the other right (dower right) 
is said to be equivalent to an offer, and to offer something to the devisee in 
return for his property or interest.
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Community Property and Estate 
Taxes

• Under California law each spouse owns a community 
interest in the property and upon the death of the 
husband, the only thing different is the minor issue of 
control which is lost.  When the husband makes a 
testamentary disposition of more than half of the 
community property and the wife chooses to take under 
the will, the half interest in the estate which she 
surrenders in a contract is deemed to be supported by 
adequate consideration.
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Estate Tax
Community Property

vs. 
Joint Tenancy

• United States v. Pierotti, 154 F.2d 758 (9th Cir. 1946).  Decedent and 
spouse held property as JT.  Spouse filed the Estate Tax Return listing 
property as held in JT, but was also community property.  If it was JT, the 
entire value of the property would be included in the estate and if it was 
community property only ½ would be included in the estate.

• Court held you look to State law to determine the character of property.  Parole 
evidence was introduced in which it was shown that the taxpayer and decedent 
had retained an attorney for the purpose of vesting title as “post 1927” 
Community property.  Trial court  found that the decedent and taxpayer orally 
agreed to transform their property into community property and granted the 
taxpayer a refund on the Estate tax return.  Note that oral transmutations were 
permitted at the time.  The attorney had advised them wrongly to make a deed 
to each other as Joint Tenants, but the court held that the law is well settled that 
common law forms of conveyance should not alter the community character of 
the property contrary to the intention of the parties.
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Estate Tax
Community Property

vs. 
Joint Tenancy

Estate of Wayne-Chi Young v. Commissioner, 110 TC 297 (1998)

Decedent and surviving spouse held real property as joint tenancy, not community 
property.  Does a spousal property petition make the property community for tax purposes 
and is a fractional discount allowed?

The couple had acquired numerous properties under Joint Tenancy.  The surviving  
spouse took the position that the real properties constituted community property and the 
estate was entitled to a fractional discount for the properties held in joint tenancy.

Holdings:

1.  State law determines the nature of decedent’s interest in property.  In 
California husband and wife can hold property as tenants in common, joint tenancy or 
community property.

2.  Property cannot be both joint tenancy and community property.  Sandrini v. 
Ambrosetti, 244 P. 3d 742, 750 (Cal. Dist. Ct. App 1952); Schindler v Schindler & 272 P.2d 566, 
568 (Cal. Dist. Ct. App. 1954).
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Estate Tax
Community Property

vs. 
Joint Tenancy

• 3. Property acquired by spouses is presumed to be community.  Ca Fam Code §§ 760, 771(a).  
However where spouses take property in the form of Joint Tenancy, the presumption is rebutted.  
See Schindler, infra., and Siberell v. Siberell, 7 P.2d 1003, 1005 (Cal. 1932).  Presumption may be 
rebutted by evidence.  

• 4. Petitioner contends that filing a spousal property petition in the Superior Court in which the Court 
confirmed it as either community or quasi-community property rebutted the presumption.  The IRS  
is not bound unless the State’s highest court ruled on the matter.  Estate of Bosch, 387 U.S. 458, 465 
(1967).

• A Federal Court in a Federal estate tax controversy not bound by a State’s trial court ruling.

• Ruling of an intermediate court not to be ignored unless it is believed that the State’s highest 
Court would over-rule it.

• If there is no decision of the State’s highest court, the Federal Court must determine how the 
State’s highest Court would decide.
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Estate Tax
Community Property

vs. 
Joint Tenancy

• 5. Cal. Fam. Code §852. (a) A transmutation of real or personal 
property is not valid unless made in writing by an express 
declaration that is made, joined in, consented to, or accepted by 
the spouse whose interest in the property is adversely affected.  

• Court rejected the fact that the will transmuted property from Joint Tenancy to 
community because it only discussed Community Property.  Note:  A will is only 
effective upon the death of the testator, therefore, not an effective transmutation.

• 6.  Because no written transmutation, the property was held to be 
Joint Tenancy.
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Estate Tax
Community Property

vs. 
Joint Tenancy

• 6.  Discount Issue – IRC §2040(a) provides that in the case of property solely held 
by husband and wife as joint tenants, only ½ of the property would be included 
in the estate.  In this case one of the spouses was not a U.S. citizen and therefore 
the normal rules dealing with JT property apply which means all the property is 
included unless the other JT can show that he or she contributed.  Because of the 
length of the marriage, it was assumed each spouse contributed ½.  

• 7.  With respect to fractional discounting – it is based on the rationale that a 
partial interest in property would sell for less than its proportionate share.  
Estate of Iacono v. Commissioner, T.C. Memo 1980-520.  The taxpayers relied 
upon the Ninth Circuit case of Propstra v. United States, 658 F.2d 999,1001 (9th

Cir. 1982) where the Court found in favor of allowing a 15% discount for real 
property held as community property.  Government argued that under a unity of 
ownership, a fractional discount was inapplicable because one could assume 
that the interest held by the estate will be sold with the other undivided interest.  
The Court rejected this concept and looked at the “willing seller” as a 
hypothetical seller.
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Estate Tax
Community Property

vs. 
Joint Tenancy

8.  With respect to community property, each spouse own a ½ interest under IRC §2033 and each interest 
is deemed separately owned so that the decedent has no interest in the other spouse’s community 
property.  On the other hand, joint tenancy is a distinct property interest from community property with 
the right of survivorship being the main distinguishing characteristic.  U.S. v. Jacobs, 306 U.S. 363, 370 
(1939).  At death a decedent cannot devise a JT interest held by the decedent. At the time of death, 
decedent’s interest in the property is extinguished with the joint tenancy automatically transferring to the 
surviving joint tenant by operation of law.  The court focused in on IRC §2040 as opposed to §2031,  and 
held that §2040(a) starts “with the inclusion of the entire value of the joint tenancy property held by the 
decedent and any other person in the joint estate of the first tenant to die, and the amount to be excluded 
from the decedent’s gross estate is proportionate to the consideration furnished by the survivor.”  The 
court went on further to hold that under the scheme of §2040, the amount includable in a decedent’s gross 
“estate does not depend on a valuation of rights actually transferred at death or on a valuation of the 
interest held by the decedent, instead decedent’s gross estate includes the entire value of the property 
held in a joint tenancy by him and any other person, except to the extent that” consideration was 
furnished by another person.  The statute doesn’t inquire into what a willing buyer would pay because at 
the time of death, decedent holds no interest in the property.  The court went on further and said there 
should be no issue with lack of marketability with a JT interest.  © David L. Rice & Joan Loos
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INCOME TAX AND COMMUNITY 
PROPERTY

• Poe v. Seaborn, 51 S. Ct. 58 (1930).  In 1927 Seaborn and his wife were 
residents of the State of Washington, a community property state, 
and reported income on Seaborn’s wages, as well as interest on bank 
accounts and bonds, dividends and profits from the sale of real and 
personal property.  The husband and wife each reported ½ of the 
income on their respective tax returns.  Note they each filed as a 
single person and there was no MFS or Joint return.

• IRS contended that all income should have been reported by 
Seaborn.  

• The Court held that State law controls in determining the ownership 
of property.
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INCOME TAX AND COMMUNITY 
PROPERTY

• The Court held that the wife had a vested interest in the community property, equal to that 
with the husband and in the income of the husband from salaries or wages.

• The Commissioner contended that because the husband had broad powers of control of 
community property at the time, the property should be deemed his.  The Court held that 
the husband had the power under the law of agency and further held that the “reasons for 
conferring such sweeping powers of management on the husband are not far to seek.”

• Stems lawsuits between the parties.

• Assures that third parties who deal with the husband should not 
have to worry about the wife’s interference.
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Income and Community Property

• The Commissioner relied upon U.S. v. Robbins, 269 U.S. 315 
which held that wages earned under California’s community 
property laws were the property of the person who earned it, 
but held that California law treated the wife’s interest in 
community property as a mere expectancy contingent on her 
husband’s death and doesn’t rise to the level of a present 
interest.  The Court has held that the laws of Washington, 
Arizona, Texas and other states created a vested interest.

• The husband and wife were allowed to divide the husband’s 
wages, each reporting ½ on a single return.
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INCOME TAX AND COMMUNITY 
PROPERTY

• United States v. Malcolm, 51 S. Ct;. 184 (1931).  In this case 
California residents filed separate returns for the taxable year 
ending 12/31/1928 and had each reported one half of the 
salary.  After filing the returns the Commissioner contended 
that the salary should have been reported entirely by the 
husband on his separate tax return.  The husband paid the 
assessment and filed a claim for refund.  

• The Supreme Court, citing Poe v. Seaborn, held that the wages 
were community property and each spouse should pay tax on 
½ of such wages on a single return.
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Joint Income Tax Return Finally Passes
• Proposals to equalize the tax treatment of married couples were floated in 1933, 1934, 1937 and 1941, but 

none of the proposals were adopted.

• The closest Congress came to making changes to the tax system came in 1941, when the House Ways and 
Means Committee proposed a mandatory joint return, with married couples being taxed on their combined 
income without the option to file separate returns and without the option of applying community property 
laws.

• This would have resulted in a tax increase on all two-income married couples. 

• As Boris Bittker explains:

• (T)wo unmarried taxpayers with separate sources of income would have to pay a heavier tax if they got 
married than if they lived together without benefit of clergy, and many married couples 
would be able to reduce their tax burden by getting divorced. Quite naturally, therefore, opponents of 
the proposal assailed it as “a tax on morality.”

• The proposal was never enacted, so the inequality between common law and community property states 
continued through World War II.

• Some common-law states began taking matters into their own hands:

• Oklahoma led the way, enacting community property provisions in 1939.  Hawaii, Michigan, Nebraska, 
Oregon and Pennsylvania would follow Oklahoma’s lead.  Proposals to enact community property law were 
also debated in Massachusetts and New York, but were never passed.

• Finally in 1948, Congress acted.  For the first time, filing statuses were created and we moved closer to the tax 
system we know today.
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Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?

• Phyllis M. Curtis Berenbeim, TC Memo 1992-272.  Taxpayer’s ex-husband had 
obtained money by way of  Ponzi scheme, never told the wife about the money 
and never filed returns for the years in question.  The wife had money of her own, 
provided to her husband (now ex-husband) and signed joint returns that she 
believed were filed, even though husband never did.  Wife was eventually 
contacted by the IRS and she showed them a photocopy of the returns she 
thought were filed.  Thereafter the Ponzi scheme failed and the IRS made an 
inquiry to the husband who gave the agents the photocopies of the returns, who 
then filed them without original signatures.

• Wife contended she was an innocent spouse under 6013(e) or under 66(c).  Wife 
also contended that the illegal income was not community income and that the 
returns filed were not joint returns for purposes of 6013(e).
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Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?

• The Wife makes a three-pronged argument as to why she 
isn’t liable for the Ponzi scheme money:

• No valid returns were filed for the tax years in question.;

• Without the joint returns being filed the unreported income of 
the Ponzi scheme is not reportable by her under California 
Community Property Laws; and

• If the unreported income is community property income, then 
she is entitled to innocent spouse relief under 6013(e).
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Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?

• Was a Joint Return Filed?

• Wife contends that in order for a Joint Return to be valid, they need an 
original signature

• IRS contends that a joint return is filed when two events occur:  (1) the 
return is received by the location designated by the code and regulations, 
and (2) the taxpayer intends to file the joint return as reflected by his or her 
objective manifestations.

• The Court held that the issue is whether the wife intended to filed a return 
when they delivered it to Revenue Officer Nicholson.  At the time she gave 
the returns to the RO or at the time the returns were given to the special 
agents, the wife believed that joint returns had already been filed.  There 
was no express or implied intent to file the returns when given to the agents 
by either the husband or wife.  

© David L. Rice & Joan Loos 75



Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?

• Is Ponzi Scheme Income Community Income?

• Under California law, community property is defined as property 
acquired by husband and wife, or either, during marriage, when 
not acquired as their separate property.  The earnings of either 
spouse during marriage are the parties’ community property.

• In order for property to be deemed community property under 
California law, one spouse must have title to the property before 
it can become community property. 
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Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?
• Under California law there are two significant distinctions between theft by trick or device and theft by false 

pretenses.  In the former, the owner intends to part with possession but not with title.  In the latter, the owner 
intends to part with both.

• Theft by larceny by trick or device consists of appropriation of money or property, possession of which 
was fraudulently acquired and usually results when the victim intends it shall be applied to a special 
purpose, as a loan, to  enable defendant to carry out some special plan, as an investment, or for the 
purchase of property, which money defendant intents to appropriate to his own use.  In these instances 
title does not pass.

• Grand theft by false pretenses requires a showing that (1) the defendant used false pretenses or made 
false representations, (2) the representations were made with the intent to defraud the property owner, 
and (3) the owner was in fact defrauded by parting with the property in reliance upon the representation.  
Here title does pass.

• Here there was theft by trick or device and title did not pass as the victims only intended to make a loan.  
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Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?

• The husband had purchased a number of properties in the wife’s name and the wife was aware of 
those properties.  There were gains on the sale of those properties, part of which was attributable to 
the wife.  Is she entitled to innocent spouse?

• Court first looked at the rules under IRC 66(c).

• The spouse seeking relief did not file a joint return or any taxable year:

• The income omitted from the gross income of the spouse seeking 
relief would be treated as the income of the other spouse under section 
879(a).

• The spouse seeking relief establishes that she did not know of and had 
no reason to know of such item of community income; and

• Under the facts and circumstances it is inequitable to include such item 
of community income in the income of the spouse seeking relief.
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Is Illegal Income deemed Community 
Income under the IRC and When Should 

you Consider Section 66?
• The court focused on the last two items of 66(c).

• The standard to be applied in determining knowledge is whether a reasonable person under 
the circumstances of the taxpayer at the time of signing the return could be expected to 
know of the understatement.

• The court held that the wife did have knowledge.  She kept separate bank accounts, she 
believed her husband was in the investment consulting business, she had a pre-nuptial 
agreement.  However she did know of the real estate activity because she was aware she was 
a nominee on various real estate holdings.  She attended various closings and she signed 
documents.  The court held that with her actual knowledge and her education background 
(she was a music teacher but held a BS and a supervisory credential from USC) she had 
knowledge.

• It was not inequitable to hold her liable as she moved from an apartment to a home with a 
purchase price exceeding $300,000 and she had a sizeable inheritance along with her 
separate salary.
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Joint Tenancy vs. Community 
Property

Income Tax – Transmutations

• In re Ann Marie Summers, 278 B.R. 808 (9th Cir. 2002).  If a married couple takes title to property after a 
purchase from a third party as Joint Tenants through the use of Community Property Funds, is the 
property Community Property or was it transmuted into Joint Tenancy Property?

• H and W make a down payment of $10,000 on the purchase of real property and the deed is recorded with their 
names and that of their daughters as Joint Tenants.

• Bankruptcy court looks to State law to determine rights to property.

• Parties filed separate bankruptcy petitions subsequent to the purchase.

• Trustee contends in W’s bankruptcy case that the property was community property despite its joint tenancy title, 
and therefore the trustee sought to acquire an interest in the entire asset.  Trustee was essentially arguing that the 
community property presumption trumps the title presumption, and that there was not a proper transmutation to 
joint tenancy.  Therefore, the property should have been part of W’s bankruptcy estate.

• Court held that the presumption that title reflects the parties’ intent cannot be overcome simply by evidence of 
the source of the funds used to purchase the property.  Blankenship v Blankenship, 212 Cal. App.2d. 736 (1963).
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Joint Tenancy vs. Community Property
Income Tax – Transmutations

• Trustee further argued that the presumption of title should not apply as there was a transmutation, and the 
transmutation did not meet the formalities required for a transmutation.  Acquisitions of property are not 
necessarily transmutations.  Where spouses acquire property they can specify how title will be held.  Thereafter 
any change must meet the requirements of a transmutation.  Real Property transfers between spouses should be 
executed following all of the usual rules and formalities of transfers of real property between any other persons 
or entities.  Spouses can show their agreement to take the property as JT by explicitly taking title as JT.  

• California marital property transmutation statute cannot be used to rebut the record title presumption of 
JT when a spouse or a married couple acquired title to property during marriage in joint tenancy because 
the transmutation statute was limited to interspousal transfers, that is according to the Ninth Circuit, only 
transactions between the spouses themselves and not purchases of property from a third party.

• However, In re Marriage of Valli, 58 Cal.4th  1396 (2014) the California Supreme Court held  in a unanimous 
opinion that in a marital dissolution proceeding, acquisitions of property made by one or both spouses 
from a third party during marriage are not exempt from the marital property transmutation statutes for 
transmuting community property to separate property and unless the requirements are met, property 
acquired during marriage is community property.
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Joint Tenancy vs. Community 
Property

Income Tax – Transmutations

• In Re. John T. Gorman, 159 B.R. 543 (9th Cir. 1993).  Real property 
in Nevada acquired by husband and wife as JTs.  Bankruptcy 
court found property to be community property.  In Nevada, 
property acquired after marriage is presumed to be 
community property.  The Supreme Court of Nevada has 
addressed this issue and held that property purchased with 
community funds, standing alone, is insufficient to rebut the 
presumption created by the form of the deed.  The lower court 
was reversed and held the property was determined to be JT.

© David L. Rice & Joan Loos 82



Joint Tenancy vs. Community 
Property

Income Tax – Transmutations

• In re. Paravaneh Obedian, Debtor, 546 B.R. 409 (C.D. Cal. 2016).  
The California Department of Health Services (“DHS”) 
recorded an abstract of judgment on 2/2/2011 against Mr. 
Obedian in the amount of $729,890.  Mr. and Mrs. Obedian 
were married in 1972 and purchased a home in Tarzana in 1997.  
The home was deemed community property and was sold in 
2009 and the proceeds were used to purchase a new home 
taking title as Joint Tenancy.  The question presented is: was 
Summers still good law?
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Joint Tenancy vs. Community 
Property

Income Tax – Transmutations

• Recall that in In re Marriage of Valli, 58 Cal. App. 4th 1396 (2014) the California 
Supreme Court held  in a unanimous opinion that in a marital dissolution 
proceeding, acquisitions of property made by one or both spouses from a third 
party during marriage are not exempt from the marital property transmutation 
statutes for transmuting community property to separate property and unless the 
requirements are met, property acquired during marriage is community property.

• The court reversed its holding in Summers, holding that decisions of the California 
Supreme Court must be followed.  

• Accordingly, the court applied the community property presumption in Cal. Fam. 
Code Section 760 and the marital property transmutation statute in California 
Fam. Code Section 852(a) as indicated by the California Supreme Court in Valli.
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Joint Tenancy vs. Community Property
Income Tax - Transmutations

• In Obedian, W was the debtor who made a motion to avoid the judgment lien DHCS
against real property in Beverly Hills. After the debtor and her non-debtor spouse,
Fred Obedian (“H”), purchased the residence in 2009, a judgment was entered in
2011 against H in the amount of $729,890. Debtor (“W”) seeks to avoid the lien.

• The court first needed to determine the nature of W’s interest in real property.

• If W’s interest in the real property was community property, then the lien against H
would attach to both spouses’ interest, but if W’s interest in the property was
pursuant to joint tenancy, then the lien against H would only attach to H’s one-half
joint tenancy interest, which would not be an asset of W’s bankruptcy estate, and
not W’s one-half joint tenancy interest, thus making the lien not avoidable by W.
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Joint Tenancy vs. Community Property
Income Tax - Transmutations

• Citing to Valli, the Obedian court stated the community property
presumption … can be rebutted if the property’s acquisition is:

• traceable to a separate property source.

• acquired by gift or bequest.

• earned or accumulated while the spouses are living separate and apart.
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Joint Tenancy vs. Community Property
Income Tax - Transmutations

• While time of acquisition generally controls character, the presumption may be
affected by presumptions and transmutations.

• Trustee failed to prove by a preponderance of the evidence that the property
purchased in 2009, during the marriage, was transmuted, and therefore, did
not rebut the presumption of community property despite the title held in joint
tenancy.

• Obedian court followed the ruling in Valli (from the CA Supreme Court).
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Joint Tenancy vs. Community Property
Income Tax - Transmutations

The more recent case of Brace v. Speier (In re Brace) (2018) 908 F.3d 531 again grapples with the issue of
whether the transmutation statute applies to transfers from third parties.

During the marriage, H and W acquired real properties in California in which they took title as “husband and wife
as joint tenants.” In 2004, H formed an irrevocable trust naming himself as sole trustee and his W as the sole
beneficiary of the trust. The properties were transferred into the trust. In 2011, H filed a chapter 7 bankruptcy
petition. The chapter 7 trustee filed an adversary proceeding against the Debtor (H) and the non-debtor spouse
(W) for turnover, avoidance and recovery of the properties as fraudulent transfers. The bankruptcy court ruled
in favor of the chapter 7 trustee, finding that the Debtor’s transfer of marital property into a trust for the benefit
of his non-debtor spouse were avoidable fraudulent transfers. The bankruptcy court, relying on the California
Supreme Court decision in Valli further found that, while avoidance of the transfers restored title to H and W as
joint tenants, based on the California community property presumption, both the interests of H and W in the
properties were property of the bankruptcy estate.

H and W appealed the bankruptcy court’s decision to the United States BAP of the Ninth Circuit. On appeal, the
trustee argued that the general presumption of community property should prevail over the form of title
presumption, citing to Valli. H and W argued that Valli doesn’t apply in bankruptcy cases involving spouses
whose interests are aligned against a third-party creditor, and that the community property presumption
applies only if there is a marital dissolution or separation. Accordingly, only the Debtor’s one-half joint tenancy
interest in the properties should be property of the estate. The BAP affirmed. H and W appealed to the Ninth
Circuit Court of Appeals. However, the Ninth Circuit certified the question to the California Supreme Court
instead of ruling.
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Brace vs. Speier (the saga continues)

In 2019, the Ninth Circuit certified the following questions to the California Supreme
Court:

Does the form of title presumption set forth in section 662 of the California
Evidence Code over come the community property presumption set forth in section
760 of the California Family Code in Chapter 7 bankruptcy cases where: (1) the debtor
and non- debtor wife acquire property from a third party as joint tenants; (2) the deed
to that property conveys the property at issue to the debtor and the non-debtor
wife as joint tenants; and (3) the interest of the debtor and non-debtor spouse are
aligned against the trustee of the bankruptcy estate?

The Supreme Court may limit its decision to bankruptcy cases, but more guidance will
be beneficial.

© David L. Rice & Joan Loos 89



Community Property 
Transmutations

• In re the Marriage of Frankie and Randy Valli, 58 Cal. App. 4th 1396 (2014).  During a 
marriage the husband used community property funds to purchase an insurance policy on 
his life, naming his wife as the policy’s only owner and beneficiary.  The court concluded 
that unless the statutory transmutation requirements have been met, the life insurance 
policy is community property.  

• Query:

• Do Community Property Agreements work?

• Do Life Insurance Trusts work?

• How do you handle expensive gifts?
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