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• Force Majeure

• Impossibility / Impracticability

• Frustration of Purpose

• Takeaways

• Model COVID Era Force Majeure Clause

Overview
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• Typically, clauses that identify what will occur when circumstances arise that are beyond the 

reasonable control of the parties. 

• Two key questions:

– Does the provision apply?

– Does the provision allocate risk of an event (or non-event) to one of the parties?

Force Majeure - A Provision Allocating Risk 
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• Subject to the casualty and condemnation provisions of this Lease, if either party shall be prevented 

or delayed from punctually performing any obligations or satisfying any condition under this Lease by 

any strike, lockout, labor dispute, inability to obtain labor or materials or reasonable substitutes 

therefor, act of God, unusual governmental restriction, regulation or control, enemy or hostile 

governmental action, civil commotion, insurrection, sabotage, fire or other casualty, or any other 

condition beyond the reasonable control of such party, or caused by the other party, then the time to 

perform such obligation or to satisfy such condition shall be extended on a day-for-day basis for the 

period of the delay caused by such event. The party claiming the benefit of this Section shall give 

notice to the other party in writing within ten (10) days of the incident specifying with particularity the 

nature thereof, the reason therefor, the date and time incurred and the reasonable length said 

incident will delay the fulfillment of obligation contained herein. This Section shall not apply to the 

inability to pay any sum of money due hereunder or the failure to perform any other obligation due to 

the lack of money or inability to raise capital or borrow for any purpose.

• In re CEC Ent., Inc., 625 B.R. 344, 362 (Bankr. S.D. Tex. 2020).

Force Majeure – An Example
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• Does it include terms that may cover the COVID-19 Pandemic (e.g. “Governmental Orders,” “Acts 

of God,” “Natural Disasters,” or “Any Other Reason Beyond the Expectation of the Parties”)?

– The most clear-cut indication that a force majeure clause would cover the COVID-19 pandemic is the inclusion of 

express terms such as “pandemic” or “epidemic.” See Washington Crown Ctr. Realty Holding LLC v. Hollywood 

Theaters, Inc., No. CV 20-1997, 2022 WL 623388, at *6 (W.D. Pa. Mar. 3, 2022) (denying motion for judgment on the 

pleadings based upon force majeure clause, which did not excuse payment of rent).  

– In re CEC Ent., Inc., 625 B.R. 344, 362 (Bankr. S.D. Tex. 2020), the Court rejected the argument that a force majeure 

clause did not include COVID-19 because the clause did not specifically refer to disease or pandemics.  The Court 

reasoned that it was nonsensical for a force majeure clause to contemplate “unforeseen events” and then not apply 

that clause when an event was not specifically contemplated.

– The majority of courts have held that COVID-19 qualifies as “natural disaster” or “force of nature,” see JN Contemp. 

Art LLC v. Phillips Auctioneers LLC, No. 20CV4370 (DLC), 2020 WL 7405262, at *7 (S.D.N.Y. Dec. 16, 2020), aff’d on 

alternative grounds, 29 F.4th 118, 124 (2d Cir. 2022) (holding that force majeure clause applied even if COVID-19 was 

not “force of nature”); In re Art Van Furniture, LLC, No. 20-10553 (CSS), 2022 WL 830415, at *14 n.111 (Bankr. D. 

Del. Mar. 21, 2022) (collecting cases). 

Force Majeure – Does it Apply? 
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• Subject to the casualty and condemnation provisions of this Lease, if either party shall be prevented 

or delayed from punctually performing any obligations or satisfying any condition under this Lease by 

any strike, lockout, labor dispute, inability to obtain labor or materials or reasonable substitutes 

therefor, act of God, unusual governmental restriction, regulation or control, enemy or hostile 

governmental action, civil commotion, insurrection, sabotage, fire or other casualty, or any other 

condition beyond the reasonable control of such party, or caused by the other party, then the time to 

perform such obligation or to satisfy such condition shall be extended on a day-for-day basis for the 

period of the delay caused by such event. The party claiming the benefit of this Section shall give 

notice to the other party in writing within ten (10) days of the incident specifying with particularity the 

nature thereof, the reason therefor, the date and time incurred and the reasonable length said 

incident will delay the fulfillment of obligation contained herein. This Section shall not apply to the 

inability to pay any sum of money due hereunder or the failure to perform any other obligation due to 

the lack of money or inability to raise capital or borrow for any purpose.

• In re CEC Ent., Inc., 625 B.R. 344, 362 (Bankr. S.D. Tex. 2020).

Force Majeure – An Example
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• If a Force Majeure provision applies, how does it allocate risk? 

– In re CEC Ent., Inc., 625 B.R. 344, 362 (Bankr. S.D. Tex. 2020).  Leases included language in the Force Majeure 

clause carving out the payment of money. The Court held that the broad language demonstrated the parties’ intent that 

“unforeseen circumstances will not excuse” the failure to pay rent.  

– Similarly, courts in New York and California have held that the doctrines do not excuse the nonpayment of rent where 

the allocation of risk clauses were drafted broadly and unequivocal. 558 Seventh Ave. Corp. v. Times Square Photo 

Inc., 194 A.D.3d 561, 562 (N.Y. App. Div.), appeal dismissed, 37 N.Y.3d 1040, 176 N.E.3d 301 (2021); CW A&P 

Mamaroneck LLC v. PFM WC-1, LLC, 74 Misc. 3d 1222(A), 162 N.Y.S.3d 924 (N.Y. Sup. Ct. 2022) (collecting trial and 

appellate cases holding that “hell-or-high water” clauses did not excuse the payment of rent due to pandemic-related 

closures; Fitness Int'l, LLC v. DDRM Hill Top Plaza L.P., No. SACV2100142CJCADSX, 2021 WL 5456666, at *3 (C.D. 

Cal. Oct. 20, 2021).

– Compare 1600 Walnut Corp. v. Cole Haan Co. Store, 530 F. Supp. 3d 555, 557 (E.D. Pa. 2021) (nonpayment not 

excused where force majeure clause excluded “obligation to pay rent” and nonperformance “due to lack of funds”) with

Washington Crown Ctr. Realty Holding LLC v. Hollywood Theaters, Inc., No. CV 20-1997, 2022 WL 623388, (W.D. Pa. 

Mar. 3, 2022) (denying judgment on pleadings where force majeure clause had no carve-outs for nonpayment).  

Force Majeure - Lease Language Is King
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• In re Hitz Rest. Grp., 616 B.R. 374, 378 (Bankr. N.D. Ill. 2020). 

– “Landlord and Tenant shall each be excused from performing its obligations or undertakings provided in this 

Lease, in the event, but only so long as the performance of any of its obligations are prevented or delayed, 

retarded or hindered by. . . laws, governmental action or inaction, orders of government. . . . Lack of money shall 

not be grounds for Force Majeure.”

• The Force Majeure clause was triggered by the Illinois Governor’s business shutdown order.

• Shutdown order was proximate cause of inability to generate revenue and pay rent.  (Lack of money 

caused by Force Majeure event).

• Force Majeure clause partially excuses obligation to pay rent for April, May, and June 2020.

• See also Morgan St. Partners, LLC v. Chicago Climbing Gym Co., LLC, No. 20-CV-4468, 2022 

WL 602893, at *5 (N.D. Ill. Mar. 1, 2022) (noting that, under Illinois law, for a force majeure clause to 

apply by government order or regulation, the order must prohibit an act which proximately causes 

non-performance or breach of a contract.)

Force Majeure
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• In contrast, some courts have held that the language of the lease did not completely preclude 

the application of the common law doctrines

– In In re Cinemex USA Real Est. Holdings, Inc., No. 20-14695-BKC-LMI, 2021 WL 564486, at *1 (Bankr. S.D. 

Fla. Jan. 27, 2021), the Court examined the following allocation of risk language:

• If either party to this Lease, as the result of any . . . (iv) acts of God, governmental action, condemnation, civil 

commotion, fire or other casualty, or (v) other conditions similar to those enumerated in this Section beyond the 

reasonable control of the party obligated to perform (other than failure to timely pay monies required to be paid 

under this Lease), fails punctually to perform any obligation on its part to be performed under this Lease, then 

such failure shall be excused and not be a breach of this Lease . . . .

• The court held that the “failure to timely pay monies” language only applied to roman numeral (v), the catch-all 

provision.  Thus, because the shutdown orders were a “governmental action,” the exclusionary language did not 

apply.

Exclusionary Language is Examined on a Case-by-Case Basis
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New York 

• JN Contemp. Art LLC v. Phillips Auctioneers LLC, 29 F.4th 118, 124 (2d Cir. 2022) (affirming grant of motion to 

dismiss to art auction house based on force majeure clause, holding that pandemic met definition of 

“circumstances beyond our or your reasonable control,” in force majeure clause and thus, performance by 

defendant was excused).  

• 558 Seventh Ave. Corp. v. Times Square Photo Inc., 194 A.D.3d 561, 562 (N.Y. App. Div.), appeal dismissed, 37 

N.Y.3d 1040, 176 N.E.3d 301 (2021) (reversing denial of landlord’s summary judgment on liability for unpaid rent 

where force majeure clause “expressly except[ed] the tenant's obligation to pay rent and additional rent”).

• A/R Retail LLC v Hugo Boss Retail, Inc., 72 Misc 3d 627 [Sup Ct, New York County 2021] (granting summary 

judgment to landlord where force majeure clause included “order or regulations of or by any government authority,” 

but carved out from that definition any “causes delaying the payment of money due and payable hereunder.”).

Texas 

• Easom v. US Well Servs., Inc., No. CV H-20-2995, 2021 WL 1092344, at *11 (S.D. Tex. Mar. 19, 2021) (Outside 

of FM context, holding that COVID-19 was a “natural disaster” under the WARN Act, applying Pennsylvania 

Supreme Court decisions, New York Federal Court decisions, and dictionary definitions). 

Recent State Decisions on Force Majeure Clauses
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Massachusetts  

• Moran v. Stonehill Coll., Inc., No. 2077CV00431, 2021 Mass. Super. LEXIS 1, at *22-23 (Feb. 16, 

2021) (college could not invoke force majeure clause as a defense to suit from student seeking 

tuition refund for switch from in-person to online classes).

• La Simple Co, Ltd. v. SLP Enterprises, LLC, No. CV 21-10058-LTS, 2021 WL 1648762, at *7 (D. 

Mass. Apr. 27, 2021) (assuming arguendo that the pandemic and its effects were 

a force majeure under a distribution agreement, plaintiff sunglass distributor failed to show that its 

failure to perform its obligations was “caused by” the pandemic as required by the language of 

the Force Majeure clause, nor did it demonstrate it “continue[d] to perform its obligations to the extent 

possible” throughout 2020).

Recent State Decisions on Force Majeure Clauses, Cont’d
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Common Law Defenses to Nonperformance 

• The modern origin of the doctrine of impossibility can be traced to the English case of Taylor v. 

Caldwell, written by Justice Blackburn.  It involved the rental of the Surrey Gardens & Music Hall for 

an extravagant 4 day music festival featuring a 40 piece military marching band, minstrels, fireworks, 

a ballet of divertissement, a wizard, Grecian statues, tight rope performances, and “Parisian games”.  

When the music hall burned down, Justice Blackburn ruled that “[t]he principle seems to us to be 

that, in contracts in which the performance depends on the continued existence of a given person or 

thing, a condition is implied that the impossibility of performance arising from the perishing of the 

person or thing shall excuse the performance.” There was no casualty clause. Just the words “God’s 

will permitting” at the end of the contract.

• For the defense of impossibility to be successfully raised: (1) there must be an occurrence of a 

condition, the nonoccurrence of which was a basic assumption of the contract, (2) the occurrence 

must make performance impossible, and (3) the condition must not have been anticipated by the 

parties to the contract.

Common Law Defenses – Impossibility and Impracticability
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Common Law Defenses to Nonperformance 

• With “strict” impossibility, performance must not merely be difficult or unexpectedly costly for one 

party, there must be no way for it to actually be accomplished.

• However, the doctrine of impracticability has evolved as a related but separate defense.  It has all of 

the elements of impossibility, except that performance need not be impossible, it need only involve 

extreme and unreasonable difficulty, expense, or loss.

• Imagine if Surrey Garden and Music Hall did not burn down, but, instead, all of the major roads 

leading to the venue were closed, making performance of the music festival excessively burdensome 

and/or costly…. Impossibility is supposedly an objective analysis.  Was performance possible?  

However, impracticability is a highly subjective and fact specific analysis.

• Over time, the doctrine of impossibility has been interpreted to include the doctrine impracticability. 

See Restatement Contracts (First) Section 454.  

Common Law Defenses – Impossibility and Impracticability



18

Common Law Defenses to Nonperformance 

• Albert M. Greenfield & Co. v. Kolea, 380 A.2d 758, 759 (Pa. 1977).  In this case, a used car 

dealership burned down.  The Pennsylvania State Supreme Court ruled that the tenant was relieved 

from any lease obligations due to the doctrine of impossibility, which they noted, quoting Section 454 

of the Restatement (First) of Contracts, “means not only strict impossibility but impracticability 

because of extreme and unreasonable difficulty, expense, injury, or loss involved.”

• Commercially impracticable is more than just unprofitable; performance must result in “extreme and 

unreasonable difficulty, expense, or loss involved.” Ellwood City Forge Corp. v. Fort Worth Heat 

Treating Co., 636 A.2d 219, 223 (Pa. Super. 1994). In this case, the parties entered into a contract 

whereby the defendant tried to lease a commercial ionitride furnace, which both parties thought 

operated at 450 K.W., but which turned out to operate at only 350 K.W. This resulted in a jury 

instruction that the “production of the incorrect furnace entitled [defendant] to discharge due to 

commercial impracticability.”

Common Law Defenses – Impossibility and Impracticability
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Common Law Defenses to Nonperformance 

• A “supervening event” must be an “event the non-occurrence of which was a basic assumption on 

which the contract was made.” Step Plan Servs., Inc. v. Koresko, 12 A.3d 401, 411 (Pa. Super. Ct. 

2010) (quoting Restatement (Second) of Contracts § 261 (1981)).

• The plaintiff brought a claim against the defendant for an “unlawful” scheme to gain a competitive 

advantage. The parties signed a settlement agreement, whereby Koresko was supposed to make 

direct cash payments to Step. However, after the settlement was signed, a group of unrelated 

creditors obtained an injunction barring payment of the settlement proceeds to Step. The court 

decided that performance under the contract was excused because of impracticability, citing § 261 of 

the Restatement: “Where, after a contract is made, a party's performance is made impracticable 

without his fault by the occurrence of an event the non-occurrence of which was a basic assumption 

on which the contract was made, his duty to render that performance is discharged, unless the 

language or the circumstances indicate the contrary.”

Common Law Defenses – Impossibility and Impracticability
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Common Law Defenses to Nonperformance 

• The court also cited § 264 of the Restatement: “If the performance of a duty is made impracticable by 

having to comply with a domestic or foreign governmental regulation or order, that regulation or order 

is an event the non-occurrence of which was a basic assumption on which the contract was made.”

Common Law Defenses – Impossibility and Impracticability
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• Lease language may limit applicability of doctrines to exclude breaches for nonpayment of rent.

• But courts will view the specific language of any exclusionary clause to determine if the common law 

doctrines apply to nonpayment of rent. In re Cinemex USA Real Est. Holdings, Inc., No. 20-14695-BKC-

LMI, 2021 WL 564486, at *1 (Bankr. S.D. Fla. Jan. 27, 2021). 

Common Law Defenses – Exclusionary Clauses
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New York -- Williamsburg Climbing Gym Co., LLC v. Ronit Realty LLC, No. 120CV2073FBRML, 

2022 WL 43753, at *3 (E.D.N.Y. Jan. 5, 2022).  Property at issue was leased to Plaintiff for a term of 10 

years to construct and operate a climbing gym.  Court held that purpose of lease was not frustrated 

where the gym’s business model was rendered impossible by pandemic, noting that lease provided for 

alternative uses such as café and co-working space. 

Massachusetts -- Martorella v. Rapp, 100 Mass. App. Ct. 1104 (2021). Plaintiff signed a P&S (which 

lacked a financing contingency) to purchase a $1.8M home and deposited $182,700 in earnest money. 

As a result of the pandemic, plaintiff had difficulty securing financing and the defendant agree to an 

extension. The plaintiff subsequently contracted COVID and was placed on a ventilator and the 

defendant refused further extensions without an increased deposit. Noting that Massachusetts 

recognizes the defense of impracticability “not only where a contract becomes literally impossible to 

perform, but also where a change in circumstances drastically increases the difficulty of performance” 

the court held that while the plaintiff contracting COVID might serve as a basis for an impossibility 

defense, at the time performance was due, the plaintiff had not secured financing, which was a 

foreseeable risk that the plaintiff undertook. The plaintiff’s claim of impossibility was accordingly 

defeated.

Recent State Decisions on Impracticability and Impossibility 
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California -- Fitness Int'l, LLC v. DDRM Hill Top Plaza L.P., No. SACV2100142CJCADSX, 2021 WL 

5456666, at *3 (C.D. Cal. Oct. 20, 2021). Here, Hill Top Plaza leased space to tenant, a fitness studio, 

which argued that various governmental orders made it unlawful to operate a fitness studio during the 

pandemic, thus, performance of its obligations under the lease was rendered impossible.  The Court 

rejected this argument, holding that “Tenant's performance obligation under the Lease was to pay rent, 

not to operate a fitness club. And the government closure orders did not make it illegal for Tenant to pay 

rent.”

Florida -- Lawrence v. FPA Villa Del Lago, LLC, No. 8:20-CV-1517-VMC-JSS, 2022 WL 344634, at *3 

(M.D. Fla. Feb. 4, 2022) Plaintiff brought claims individually and on behalf of a putative class of students 

who rented from landlord that primarily leased to students and provided study spaces, fitness studios, 

and social spaces to tenants.  The Court granted summary judgment and dismissed the class 

allegations, holding that the purpose of the lease was to provide residential space and the availability of 

amenities was not an essential function that was frustrated or rendered impossible. 

Recent State Decisions on Impracticability and Impossibility 
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• What is it?

– Performance may be excused where the “principal purpose” of the agreement “is substantially 

frustrated . . . by an event the non-occurrence of which was a basic assumption on which the contract 

was made” if the event was no fault of the nonperforming party. Restatement (Second) of Contracts 

§ 265 (1981).

– How does it relate to impracticability?

– What defines the purpose? 

Frustration of Purpose
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– Where the lease provides that the property can be used for “any lawful purpose” government orders shutting down a  

specific category of businesses would not “frustrate” the lease purpose. In re CEC Entm’t., Inc., No. 20-33162, 2020 

WL 7356380, at *15 (Bankr. S.D. Tex. Dec. 14, 2020). 

– In Gap Inc. v. Ponte Gadea N.Y. LLC, No. 20 CV 4541-LTS-KHP, 2021 U.S. Dist. LEXIS 42964, at *21 (S.D.N.Y. Mar. 

8, 2021), the Court held that the purpose of a lease permitting Gap to operate a “first class retail business” was not 

frustrated. 

• Gap argued that the lease language guaranteed it a high rate of foot traffic because the property was located 

prominently on Fifth Avenue in New York City.

• The Court found that nothing in the term “first class retail business” guaranteed a certain amount of foot traffic, and 

that the pandemic did not prevent it from operating its retail business. 

• Gap was able to open at a limited capacity at the time of the decision and, even when government orders required it 

to close its doors, it provided curbside pickup of retail orders. 

• The Court also noted that to invoke the doctrine: “It is not enough, however, that the transaction will be less 

profitable for an affected party or even that the party will sustain a loss.” 

Frustration of Purpose – Broad Purpose 
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• Where the Lease language provides for a specific purpose, however, an order closing that type of 

business may trigger frustration of purpose doctrine. UMNV 205-207 Newbury, LLC v. Caffé Nero 

Americas, Inc. 2084CV01493-BLS2, 2021 WL 956069 (Mass. Super. Ct. Feb. 8, 2021).

• In Caffe Nero, the Lease specifically provided that the premises could only be used “only to operate a 

café with a sit-down restaurant menu ‘and for no other purpose.’” (Id at *5).  

• The Court held that because the purpose was limited under the terms of the Lease, and that specific 

purpose was unlawful under the governmental orders then in place, the frustration of purpose doctrine 

was satisfied. 

See also Museum Properties, Inc. v. Goodcheer Enterprises, LLC, No. 2084CV01173BLS2, 2021 

WL 4787203, at *3 (Mass. Super. May 19, 2021) (reasoning that frustration of purpose defense may be 

appropriate where lease limited use to “restaurant and lounge business ... and for no other purpose.”).

Frustration of Purpose – Narrow Purpose 
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• Some Courts will look at the contract or lease as a whole:

– In 9795 Perry Highway Mgmt., LLC v. Bernard, 2022 PA Super 52 (Mar. 29, 2022), the Court found that a 72-day 

closure due to the COVID-19 pandemic did not frustrate the overall purpose of a six-year lease.  

– The Bankruptcy Court in In re Cinemex USA Real Estate Holdings, Inc, No. 20-14695-BKC-LMI, 2021 Bankr. 

LEXIS 200, at *13 (Bankr. S.D. Fla. Jan. 26, 2021) found that, either under the force majeure clause or the 

doctrine of frustration of purpose, the payment of rent would be excused only for the time where governmental 

orders prohibited opening, but not when the business could open but chose not because it would have been 

unprofitable.  

Temporary v. Permanent Frustration
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• Rescission 

– The often cited remedy for frustration of purpose is rescission of the contract. Generally, rescission is appropriate 

because the doctrine relates to the fundamental purpose of the agreement rather than a breach or termination. In 

re CEC Entm't, Inc., 2020 Bankr. LEXIS 3493, at *28. 

• Temporary Suspension

– Under the Restatement, a temporary frustration “suspends the obligor's duty to perform while the impracticability 

or frustration exists but does not discharge his duty or prevent it from arising unless his performance after the 

cessation of the impracticability or frustration would be materially more burdensome.”  Restat 2d of Contracts, §

269; see e.g. Martin v. Banco Popular de P.R., No. 2008-109, 2009 U.S. Dist. LEXIS 73672, at *9 (D.V.I. Aug. 19, 

2009).  

– In Bay City Realty, LLC v. Mattress Firm, Inc., No. 20-CV-11498, 2021 U.S. Dist. LEXIS 67054, at *30 (E.D. Mich. 

Apr. 7, 2021), the Court found that governmental orders caused a temporary shutdown that frustrated the 

fundamental purpose of the Lease, and thus, the nonpayment of rent was excused for the time the orders 

prohibited the business. 

Remedies where Purpose is Frustrated
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New York - Crystal Run Galleria LLC v. Town of Wallkill, No. EF004035-2020, 2021 WL 219888, at 

*11 (N.Y. Sup. Ct. Jan. 20, 2021) (Frustration of purpose did not apply where taxation consent 

agreement provided that it would remain in force unless the “actual value” of the property remained 

within certain parameters. The court held that the purpose was not frustrated unless the pandemic 

caused the actual value of the property to fall below the parameters set by the agreement).

Williamsburg Climbing Gym Co., LLC v. Ronit Realty LLC, No. 120CV2073FBRML, 2022 WL 43753, 

at *3 (E.D.N.Y. Jan. 5, 2022) (Property at issue was leased to Plaintiff for a term of 10 years to construct 

and operate a climbing gym.  Court held that purpose of lease was not frustrated where the gym’s 

business model was rendered impossible by pandemic, noting that lease provided for alternative uses 

such as café and co-working space).  

Recent Decisions on Frustration of Purpose
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Massachusetts – 1174-1178 Cambridge St., LLC v. Goden St., Inc., No. 201895, 2021 WL 4048603, 

at *1 (Mass. Super. July 29, 2021). Plaintiff Landlord brought a breach of contract action against tenant 

restaurant and guarantor for failure to pay rent after tenant closed its restaurant as a result of pandemic 

restrictions. In allowing a motion to dismiss the tenant’s counterclaims, the court noted that its doing so 

did not reflect on whether such arguments, such as frustration of purpose, might be viable defenses to 

the landlord’s complaint, but only that they did not entitle the defendant tenant to its own damages.  

The court held that even assuming that frustration of purpose excused rent payments for some period of 

time, the facts were undisputed that the tenant made no attempt to return to the premises on, when the 

Governor gradually began allowing restaurant dining, or at any time thereafter and that the Tenant paid 

no rent. Thus, “while frustration of purpose may be a defense at trial to the Landlord's claims for rent the 

Tenant did not pay . . . it provides no basis under these facts for an affirmative claim for damages.”

Recent Decisions on Frustration of Purpose
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Massachusetts – Museum Properties, Inc. v. Goodcheer Enterprises et. al No. 2084CV01173-BLS2 

(Mass. Super. Mar. 22, 2022). Tenant Goodcheer operated a lounge and restaurant business in landlord 

Museum Properties, Inc.’s commercial property and stopped paying rent in March 2020 after it was 

forced to close by pandemic restrictions. Despite the fact that Goodcheer has not paid rent in two years, 

summary judgment would not be awarded to Museum Properties because it never sent a notice of 

default or termination for any later period after the COVID restrictions terminated, which was a condition 

precedent to terminating the lease or bringing suit for unpaid rent.

Thus, the tenant “may be able to establish that its performance was excused under the doctrine of 

frustration of purpose during any period when it was unable to operate both a restaurant and a lounge or 

nightclub business at the leased premises.”  The court noted, however, that where an event makes 

performance impracticable or frustrates the purpose of a lease or other contract but does so only 

temporarily, the event suspends a party’s duty to perform so long as the frustration exists, but does 

not discharge its duty after the frustration has ended unless continued performance “would be 

materially more burdensome” than if there had been no frustration, citing Restatement (Second) of 

Contracts § 269 (1981).

Recent Decisions on Frustration of Purpose
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Governmental orders help establish equitable defenses but are not necessary: 

• RST2 of Contracts, Ch. 11: Impracticability of Performance and Frustration of Purpose contains 12 sections; only one 

is “Prevention by Governmental Regulation or Order.” 

Key question: did a “basic assumption on which the contract was made” change? 

• One basic assumption might have been no shut down orders. But that does not mean that there were not other basic 

assumptions.  If a basic assumption of the parties was that there would be no pandemic, then the pandemic itself, not 

the shut-down order, may be the superseding event.

Classic examples of frustration of purpose don’t involve government orders:

• See Comment A(3) Section 265, Chapter 11 RST2.

Also, RST2 uses the terminology “substantially frustrated:”

• “Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the 

occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his 

remaining duties to render performance are discharged, unless the language or the circumstances indicate the 

contrary.” See Restatement (Second) of Contracts § 265 (1981).

• See UMNV 205-207 Newbury, LLC v. Caffe Nero Americas Inc., 2084CV01493-BLS2, 2021 WL 956069 (Mass. 

Super. Ct. Feb. 8m 2021); R & F Fin. Servs., LLC v. Cudd Pressure Control, Inc., 2021 ND 12,  2021 WL 99733, at 

*4–*5 (N.D. 2021); Chase Precast Corp. v. John J. Paonessa Co., 409 Mass. 371, 375, 566 N.E.2d 603, 606 (1991). 

Governmental Orders on Frustration of Purpose
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Drafting – Control your own destiny

• Consider the “purpose” language, e.g. “any lawful retail purpose”  vs. a specific purpose

• Does the force majeure provision allocate risk of the nonpayment?  

• Be specific about what constitutes a force majeure, use “fire, earthquake, tornado, etc.” 

instead of “natural disaster”

Litigation – Lease language is king 

• Review and rely upon lease language in framing arguments

• Verify if the Lease includes a specific purpose or designated uses 

• Does the force majeure clause clearly carve out the payment of rent or otherwise allocate 

risk? 

• Consider the available remedies

Best Practices and Takeaways 
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Litigation cont’d –

• Does the lease identify what remedy is available?

• Courts may be more receptive to a request to excuse the nonpayment of rent during the 

months the purpose was frustrated rather than the entirety of the lease, or may reduce the 

rent proportionately for months where the business operated at a reduced capacity. 

Best Practices and Takeaways 
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Neither party shall be deemed to be in default of an obligation under this Agreement if and to the extent that such 

party is unable to perform such obligation as a result of an event that is outside of the reasonable control of such 

party, including a fire or other casualty, an act of God, pandemic, epidemic, a strike or other labor unrest, 

unavailability of materials, war, riot or other civil commotion or government order or any other similar cause 

(each a “Force Majeure Event”), provided that in each case any such event is an extraordinary (as opposed to a 

routine or cyclical) material event that was not reasonably foreseeable when the then applicable budget was 

prepared. Notwithstanding anything herein to the contrary, (i) this paragraph shall not apply to any payment, 

funding or other monetary obligations hereunder, which shall continue to apply irrespective of the occurrence of 

a Force Majeure Event, and (ii) Owner and Operator acknowledge and agree that this Agreement is being 

executed during a pandemic and the parties will act in good faith to fulfill their obligations under this Agreement 

as a result of such pandemic; provided that if the impact of the pandemic on the Hotel creates material new 

challenges for the Hotel, either party retains the right to claim a Force Majeure. In the event that a Force Majeure 

Event results in: (a) a party not performing any obligation hereunder for a period in excess of one hundred eighty 

(180) days, then the other party shall have the right to terminate this Agreement upon thirty (30) days prior 

written notice to such party; or (b) the Hotel being closed for business in excess of one hundred eighty (180) 

days, then either party shall have the right to terminate this Agreement upon thirty (30) days written notice to the 

other party, with no termination fees being payable by either party.

COVID Era Force Majeure Clause
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Questions? 

Joshua M. Bowman

Sherin and Lodgen LLP

jmbowman@sherin.com

Justin G. Weber

Troutman Pepper

justin.weber@troutman.com


