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Assess Level of Ability to Make 
Decisions 

 
 A client must have the legal capacity to execute 

documents.  When a client is diagnosed with 
dementia, it is critical that the client have a chance 
to put the proper planning in place, while the 
client maintains capacity.  Laws vary from state to 
state, but generally, a physician or psychiatrist 
should provide an evaluation of the client’s ability 
to execute the particular type of document. 
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Levels of Capacity:  
Contractual Capacity 

 
  To have contractual capacity, a person must 

understand the terms of a contract he/she may 
enter into with another party, and must 
understand the consequences of entering into 
such a transaction.  The person must also be 
free of any undue influence. 
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Levels of Capacity:  
Testamentary Capacity 

 
  Testamentary capacity is the level of 

capacity a person must have to execute a will.  It 
is a lower level of capacity than contractual 
capacity.  To have testamentary capacity, a 
person must (a) know the natural heirs of 
his/her estate; (b) have an understanding of the 
extent and value of his/her property; and (c) 
have an understanding of the extent of his/her 
wealth. 
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Power of Attorney  
Under Uniform Act 

 
  The statutory definition of incapacity under 

the uniform act is as follows: the inability of an 
individual to manage property or business 
affairs because the individual has an impairment 
in the ability to receive and evaluate information 
or make or communicate decisions even with 
the use of technological assistance.  You should 
verify the specific definition of capacity in your 
state. 
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Guardianship/Conservatorship 
 

  Guardianship laws are state specific.  Many 
states have provisions for the legal 
representation of a proposed ward who is 
unable to retain legal counsel on his or her own 
behalf.  Capacity has been referred to as a 
“black hole of legal ethics” because diminished 
capacity makes the client-lawyer relationship 
exceedingly difficult. 
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Client Lawyer Relationship 
 

  Even when a client’s capacity is diminished, 
the Model Rules of Professional Conduct 
(“MRPC”) Rule 1.14 require a lawyer, as far as 
reasonably possible, to maintain a normal client-
lawyer relationship.  The important question is: 
“When does a normal client-lawyer relationship 
become impossible?” 
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Maintaining Relationship 

  The comments to the MRPC recognize that 
“maintaining the ordinary client-lawyer relationship 
may not be possible in all respects” when the client 
suffers from diminished mental capacity.  
However, the MRPC does not permit wholesale 
disregard of a client’s decision-making ability.  “[A] 
client with diminished capacity often has the ability 
to understand, deliberate upon, and reach 
conclusions about matters affecting the client’s 
own well-being.” (MRPC 1.14 com. 1) 
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Maintaining Relationship 
 

  A lawyer should treat clients with 
diminished capacity with attention and respect, 
even if the client has a legal representative.  If 
the client-lawyer relationship is not reasonably 
possible, the lawyer may seek the appointment 
of a guardian ad litem to advance the ward’s 
interests.  
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Maintaining Relationship 
 

  In maintaining a normal client-lawyer 
relationship, MRPC 1.2 requires a lawyer to 
“abide by a client’s decision concerning the 
objectives of representation.”  Even when a 
client may wish to have family members or 
other persons present during discussion with 
the lawyer, the lawyer must look to the client to 
make decisions on the client’s behalf. 
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Accommodating Clients 
 

  A competent lawyer should understand the 
physical aspects of aging and make 
accommodations in communicating with clients.  
Such accommodations might include having 
easy physical access to the office and 
appropriate lighting, providing documents in 
large print, speaking clearly and slowly, and 
addressing the client in terms that are 
comprehensible. 
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Accommodating Clients 
 

  If house calls are necessary, then the lawyer 
should attempt them.  The lawyer should also 
attempt to understand when the client is most 
lucid and attempt to interview the client at those 
times.  

 
 (Edward D. Spurgeon & Mary Jane Ciccarello, Lawyers Acting as Guardians: Policy and Ethical 

Considerations, 31 Stetson L. Rev. 791, 802 (2002)). 
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Taking Protective Action 

  A lawyer may act to protect the client when 
the client is at risk for physical, financial, or 
other harm.  “If the lawyer determines that the 
client is not capable of making decisions that 
must be made to protect the client from 
imminent harm, then the lawyer may take 
protective actions based on the client’s 
previously expressed wishes.”  

 (Id. at 830). 
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Taking Protective Action 
 

  Alternatively, a lawyer may act in the client’s 
best interests if a client’s wishes are unknown to 
the lawyer.  It is important to note that 
protective action is optional and not required.  
Such action must be reasonable, and may 
include seeking appointment of a guardian or 
guardian ad litem. 
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Taking Protective Action 
 

  “[C]onsulting with family members, using a 
reconsideration period to permit clarification or 
improvement of circumstances, using voluntary 
surrogate decision making tools such as durable 
powers of attorney or consulting with support 
groups, professional services, adult-protective 
agencies or other individuals or entities that 
have the ability to protect the client.” (MRPC 
1.14 cmt. 5). 
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Taking Protective Action 
 

  “In taking any protective action, the lawyer 
should be guided by such factors as the wishes 
and values of the client to the extent known, the 
client’s best interests and the goals of intruding 
into the client’s decision making autonomy to 
the least extent feasible, maximizing client’s 
capacity and respecting the client’s family and 
social connections.” (MRPC 1.14 cmt. 5). 
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Factors to Consider in Determining 
Whether to Take Protective Action 
 

  “[T]he client’s ability to articulate reasoning 
leading to a decision, variability of state of mind 
and ability to appreciate consequences of a 
decision; the substantive fairness of a decision; 
and the consistency of a decision with the 
known long-term commitments and values of  
the client.  In appropriate circumstances, the 
lawyer may seek guidance from an appropriate 
diagnostician.”(MRPC 1.14 cmt. 6). 
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Taking Protective Action 
 

  A lawyer may inquire into appointment of a 
legal representative for a client with diminished 
capacity who has substantial property that 
should be sold for the client’s benefit or 
requires a legal representative to pursue 
litigation. (MRPC 1.14 cmt. 7) 
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Taking Protective Action 
 

  “In many circumstances, however, 
appointment of a legal representative may be 
more expensive or traumatic for the client than 
circumstances in fact require.” (When 
considering action, a lawyer must strive to 
advocate the least restrictive action on behalf of 
the client.) (MPRC 1.14 cmt. 7) 
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Taking Protective Action 
 

  The lawyer may take protective action when 
the lawyer reasonably believes it necessary to do 
so.  Nonetheless, [ABA Formal Ethics Opinion 
96-404] admonished that “the authority granted 
under Rule 1.14(b) to seek protective action 
should be exercised with caution in a limited 
manner consistent with the nature of the 
particular lawyer/client relationship and the 
client’s needs.”  
 24 



Taking Protective Action 
 

  The lawyer may not take protective action 
“merely to protect the client from what the 
lawyer believes are errors in judgment.”  The 
Opinion specifically permits a lawyer to discuss 
a client’s condition with a diagnostician if 
necessary.   

 
 (Spurgeon & Ciccarello, supra, at 807).   
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Balancing Protective Action with 
Confidentiality 

  When representing a client with diminished 
capacity, a lawyer must balance the conflicting 
interests of confidentiality with the potential 
need for protective action.  MRPC 1.6 provides 
a lawyer “shall not reveal information relating to 
the representation of a client unless the client 
gives informed consent, the disclosure is 
impliedly authorized in order to carry out the 
representation or the disclosure is permitted by 
paragraph (b).”  
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Balancing Protective Action with 
Confidentiality 

 
  When a lawyer must take protective action, 

however, he or she is impliedly authorized to 
reveal information about the client, but “only to 
the extent reasonably necessary to protect the 
client’s interests.”  

  
 (See Clifton B. Kruse, Jr., Model Rule 1.14 – Lessons Learned from Patch Adams – Ethical Issues 

Necessarily Considered When Working with Clients Under Disability, 14 NAELA Quarterly, 34, 39-40, 
Winter 2001.) 
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Balancing Protective Action with 
Confidentiality 

 
  Disclosing a client’s diminished capacity 

could seriously affect the client’s interests.  
(MRPC 1.14 cmt 8).  Nevertheless, a lawyer may 
make necessary disclosures, even against the 
client’s wishes, when taking protective action.  
In making his or her decision to disclose, a 
lawyer must consider the likelihood a person or 
entity consulted would take action adverse to 
the client’s interests. (Id.)   
 28 



Office Visits  
 

  Visits to unfamiliar places  are frequently 
very stressful for persons with dementia.  
Families often arrive overwhelmed by their daily 
care responsibilities and their efforts  preparing 
for the visit.  Therefore, your clients with 
dementia and their families will feel more 
comfortable during office visits if your staff and 
waiting area are responsive to their specific 
needs.    
 29 



Office Visits-Before the Visit  
 

  When your staff calls to verify an 
appointment, remind persons with dementia 
and/or their family members to write down 
concerns and questions before the day of the 
visit.  Otherwise, concerns or questions may be 
forgotten due to the stress involved in preparing 
for the visit.    
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Office Visits- In the Waiting Area  
 

  A useful exercise is to have each staff 
member spend some time sitting in the waiting 
area.  Staff will become more aware of the 
phone ringing, doors opening and closing, 
conversation and activity level in the room.  It 
will be an “eye opener” and lead staff to create a 
more dementia-friendly environment.  
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Office Visits- In the Waiting Area  
 

  Office staff should increase their 
understanding about how to manage behaviors 
of persons with dementia, such as use of 
nonconfrontational distraction strategies.  By 
learning these strategies, your staff will be better 
prepared to interact with persons with dementia 
in the waiting area.  
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Office Visits- In the Waiting Area  
 

  If persons with dementia become restless in 
the waiting area, consider taking them to a 
conference room or other quite room where 
there are reduced environmental stimuli.  The 
temperature of the conference or other room 
should be similar to the waiting area to 
minimize potential adjustment problems for the 
client.  
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Office Visits- In the Waiting Area  
 

  Office staff should be aware of “office talk,” 
since persons with dementia may interpret 
conversations among others as people talking 
about them.  
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Office Visits - During the Visit  
 

  Effective management of dementia requires 
that you provide ongoing family education to 
persons with dementia and their family 
caregivers.  Reinforce the message that there are 
many sources of assistance for family caregivers 
who face the daily challenges of caring for 
relatives with dementia.  
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Office Visits - During the Visit  
 

  Establish a relationship between the family 
caregiver and a staff member, so that the family 
caregiver can contact the staff member for 
questions and concerns.  This will preserve the 
attorney’s time for legal concerns. 
 
 

 
  

 
36 



 
Kim Boyer 

10785 W. Twain Ave, Suite A 
Las Vegas, NV 89135 

(702) 255-2000 
www.elderlawnv.com 
kim@elderlawnv.com 

http://www.elderlawnv.com/�


Analysis Tools to 
Evaluate Client Capacity 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
404-467-8611 

www.duncanadamsattorney.com 



Overview 

1. How to make a formal observation of a 
client’s or potential client’s capacity 

2. How to interpret the signs observed and 
make an evaluation of the client’s capacity 
• Implications of Model Rule 1.14 

3. How to apply the evaluation to the particular 
transaction sought by the client 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 39 



Attorney’s Role in Analysis 

1. Attorney is not forming a medical opinion 
• Not a psychologist 

2. Attorney is forming a legal opinion 
• Instinct-based opinion (occurs w/o effort) 
• System-based opinion (requires conscious effort) 

o Should be formalized in writing 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 40 



APA - 2 Basic Questions 

1. Does client have ability to contract for legal 
services? 

2. Does client have capacity to carry out desired 
transaction? 

  Tension b/w these questions 
• Can client have capacity to carry out transaction 

but not capacity to contract w/ attorney? 
• KCL: questions are somewhat incompatible 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 41 



General Analysis Framework 

1. Preliminary Screening – 4 Possible Outcomes 
i. No or minimal diminished capacity 
ii. Mild diminished capacity 
iii. More than mild or substantial diminished capacity 
iv. Severely diminished capacity 

2. Professional Consultation 
3. Final Legal Determination 
 This portion of presentation will focus on Preliminary 

Screening 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 42 



Preliminary Screening 

1. Observe / interpret signs 
2. Evaluate client’s understanding of 

information 
3. Consider degree of risk to client 
4. Complete legal analysis 
5. Document observations 
6. Respond appropriately 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 43 



Preliminary Screening 

A. Comprehensive 
B. Systematic 

C. Accountable 
D. Documented 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 

Formalizes legal conclusions implicitly made by 
attorney 

Focus on decision-making ability, not 
cooperativeness and friendliness 

History of interactions w/ client 
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Observe / Interpret Signs 

1. Cognitive: short-term memory loss, disorientation, inability 
to understand other perspectives, problems communicating 
and understanding 

• Do not ask only “yes” or “no” questions 

2. Emotional: distress, exaggerated emotions, volatility of 
emotions (highs and lows), emotions that do not match tone 
of conversation 

3. Behavioral: delusions (paranoia), hallucinations, poor 
hygiene 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 45 



Points to Consider in Observation 

1. Observation outside office 
• Observation of client in daily living setting could 

be very informative (disorganization, filth, 
hoarding, neglect of home signs of incapacity) 

2. Undue influence: fear, isolation from family 
or other close relations, dependency, 
certainty as to disposition but no 
understanding of contents of estate 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 46 



Points to Consider in Observation 

3. Mitigating factors 
i. Stress, grief, depression, recent traumatic event 
ii. Reversible medical factors (e.g., influence of 

medication) 
iii. Normal fluctuations (fatigue in afternoon) 
iv. Loss of vision / hearing / speech ≠ diminished 

capacity 

 
Kasey Libby 

The Adams Law Offices, LLC 
Atlanta, GA 
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Preliminary Screening 

1. Observe / interpret signs    √ 
2. Evaluate client’s understanding of 

information 
• Can client communicate coherently? 

3. Consider degree of risk to client 
4. Complete legal analysis 
5. Document observations 
6. Respond appropriately 

 
Kasey Libby 
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Atlanta, GA 
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Preliminary Screening 

1. Observe / interpret signs    √ 
2. Evaluate client’s understanding of  √ 

information 
3. Consider degree of risk to client 

• The greater the risk to the client, the greater the 
capacity needed to enter transaction 

4. Complete legal analysis 
5. Document observations 
6. Respond appropriately 

 
Kasey Libby 

The Adams Law Offices, LLC 
Atlanta, GA 
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Preliminary Screening 

1. Observe / interpret signs    √ 
2. Evaluate client’s understanding of  √ 

information 
3. Consider degree of risk to client   √ 
4. Complete legal analysis 

• Which of 4 outcomes applies? 
• Not necessarily final opinion of capacity 

5. Document observations 
6. Respond appropriately 

 
Kasey Libby 
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Preliminary Screening 
1. Observe / interpret signs    √ 
2. Evaluate client’s understanding of   √ 

information 
3. Consider degree of risk to client   √ 
4. Complete legal analysis    √ 
5. Document observations 

• Make notes on observations 
• Audio / video recording? 
• APA Capacity Worksheet 

6. Respond appropriately 
 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Preliminary Screening 

1. Observe / interpret signs   √ 
2. Evaluate client’s understanding of  √ 

information 
3. Consider degree of risk to client  √ 
4. Complete legal analysis    √ 
5. Document observations    √ 
6. Respond appropriately 

 Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 52 



Respond Appropriately 

• Most cases: complete transaction 
• Mild: is medical evaluation appropriate? 
• More than mild: referral for evaluation likely 

necessary 
• Severe: representation inappropriate 

o New client: withdraw, engage another (family or 
friend) to protect client, or protect client if no other 
person available 

o Long-term client: protective action by attorney likely 
appropriate 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Preliminary Screening 

1. Observe / interpret signs   √ 
2. Evaluate client’s understanding of  √ 

information 
3. Consider degree of risk to client  √ 
4. Complete legal analysis    √ 
5. Document observations    √ 
6. Respond appropriately    √ 

 Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
www.duncanadamsattorney.com 54 



Model Rule 1.14(b) 

“When the lawyer reasonably believes that the 
client has diminished capacity, is at risk of 
substantial physical, financial or other harm unless 
action is taken and cannot adequately act in the 
client’s own interest, the lawyer may take 
reasonably necessary protective action, including 
consulting with individuals or entities that have the 
ability to take action to protect the client and, in 
appropriate cases, seeking the appointment of a 
guardian ad litem, conservator, or guardian.” 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Model Rule 1.14(b) 
1. If the client: 

i. has diminished capacity 
ii. is at risk of substantial physical, financial or other harm 

unless action is taken and 
iii. cannot adequately act in the client’s own interest 

2. The lawyer may take reasonably necessary protective 
action, including: 

i. consulting with individuals or entities that have the 
ability to take action to protect the client 

ii. in appropriate cases, seeking the appointment of a 
guardian ad litem, conservator, or guardian. 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Comment 6 – Factors in Analysis 
(Take these into account during preliminary screening) 

1. Can client articulate reasons for decision? 
2. What is client’s variability of state of mind? 
3. Can client appreciate consequences? 
4. Is client’s decision substantially fair to client? 
5. Is client’s decision consistent with values? 
  Not in Comment 6: Is decision irreversible? 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Comment 6 – California Bar 
(This is actually Comment 3 in California Rule 1.14) 

As used in paragraph (b), “significantly diminished capacity such that the client is 
unable to make adequately considered decisions in connection with a representation” 
shall mean that the client is materially impaired in his or her capacity to understand 
and appreciate the rights and duties affected by the decision and the significant risks, 
consequences and reasonable alternatives involved in the decision, as described in 
Probate Code section 812, by virtue of a deficit in mental function of the types 
described in Probate Code section 811. However, the reference herein to relevant 
portions of the Probate Code is intended only to provide guidance to a lawyer who 
seeks to take protective action pursuant to paragraph (b) and does not require the 
lawyer to seek a legal determination that the client meets the standards of incapacity 
under Probate Code section 811 et seq. In appropriate circumstances, lawyers are 
encouraged to seek guidance from an appropriate diagnostician, but a lawyer who 
seeks such guidance must advise the diagnostician of the confidential nature and 
circumstances of the consultation. In addition, the lawyer should request the 
diagnostician to maintain the information disclosed in confidence. 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Analysis in Particular Transactions: 
Can client make a will? 

Quarterman v. Quarterman, 268 Ga. 807 (1987) 
1. Client must understand his will has the effect of 

disposing his property at the time of his death. 
2. Client must be capable of remembering 

generally what property is subject to disposition 
by will. 

3. Client must remember those related to him. 
4. Client must be capable of expressing an 

intelligent scheme of disposition. 

Kasey Libby 
The Adams Law Offices, LLC 

Atlanta, GA 
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Analysis in Particular Transactions: 
Can client enter a contract? 

Faulkenberry v. Elkins, 213 Ga. App. 472 (1994) 
“In order to void a contract on the ground of mental 
incapacity of the maker, [s]he must have been non 
compos mentis, that is, entirely without understanding, 
at the time the contract was executed.” 

 
Pope v. Fields, 273 Ga. 6 (2000) 

“A [person] may be unable to transact business, or even 
lack the mental capacity to contract, and may still have 
sufficient capacity to make a will.” 

Kasey Libby 
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Analysis in Particular Transactions: 
Can client grant a power of attorney? 

“The maker of a power of attorney must have the 
same legal capacity necessary for the execution of 
deeds, and therefore must be of age and of sound 
mind.” 
Hinkel. 

Kasey Libby 
The Adams Law Offices, LLC 
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Analysis in Particular Transactions: 
Can client participate in mediation? 

A party to mediation must have: 
1. The ability to determine self-interest (What are 

goals of mediation?) 
• Mediator may aid party 

2. The ability of self-determination (Is agreement 
acceptable? 

• Mediator may not aid party 

Finkle/Linden 

Kasey Libby 
The Adams Law Offices, LLC 
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Overview 

 Options if you have capacity concerns. 
 Influences from outside persons. 
 Finding windows of capacity. 
 Handling an incapacitated client. 

 
 
 

Bogutz & Gordon, P.C. 
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First things first: 
Don’t fall in the “Incapacity” Traps 

 A client who has a Guardian/Conservator does not 
necessarily lack testamentary capacity.  Testamentary 
capacity is a different standard in most states. 

 A person can have “insane delusions” and still have 
testamentary capacity—as long as those delusions do 
not affect their ability to understand their estate plan. 

 A person can have “moments of clarity” where they are 
able to execute estate planning documents. 

 Always analyze a clients knowledge of their assets and 
objects of their bounty.  Make a determination of these 
points and their understanding of what documents they 
are executing. 

 
 Bogutz & Gordon, P.C. 
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Questions to ask a client of 
questionable capacity 

Note—Avoid Yes or No questions! 
 Ask:  Who are your children?  

 Not:  “You have three children, Tommy, Frank, and Lily, correct?” 
 Ask:  What type of assets do you have?  

 Not: “You have a checking account with $10,000 and no real property, correct?” 
 Ask:  Who do you want to receive your property when you die?   

 Not:  “I have written here that Tommy gets everything, is that what you want?” 
 Ask:  Who do you want to be in charge of your finances?  Health care? 
 
 Ask clients these questions during the initial consult and when he or 

she comes in to sign to make sure their answers are consistent. 

Bogutz & Gordon, P.C. 
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Questions to Ask Yourself as the 
Attorney 

 What are the benefits to the client of 
having the documents in place? 

 Are there significant changes from the 
prior estate plan? 

 Is a child or relative being excluded? 
 Who is bringing the client to you? 
 What is the client’s motivation? 

Bogutz & Gordon, P.C. 
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Options if capacity is questionable 

1. Independent medical evaluation. 
 Refer the client to a professional or have them 

see a someone of their choice.  Could be a 
primary care doctor, but better if it is a 
psychologist—could be either a PhD or MD. 

 Have the professional prepare a written report. 
 Really concerned?  Have two evaluations and 

two written reports.  
 Make sure to save these reports to the client’s 

file. 
 

Bogutz & Gordon, P.C. 
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2. Visit the client at another time. 
 Inquire as to the client’s best time of day. 
 Some clients are better in the morning or in the afternoon. 
 Clients, especially older clients, have bad days.  Simply visiting 

at another time may resolve your questions. 

3.  Ask about medications. 
 Sundowner Effect 
 Client may be able to reduce or not take a medication to 

increase clarity. 
 Certain medications may increase a client’s clarity and a client 

may not have taken it the day they saw you. 
 Certain medications may cloud a client’s thoughts—making it 

difficult to answer questions and recall information. 

Bogutz & Gordon, P.C. 
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Third Party Concerns about 
Capacity 
 If a third party alerts you to an issue of capacity, do your diligence.  You, as 

the attorney, are allowed to make a judgment of capacity. 
 Consider the source—who are they, what is their interest, is the client doing 

something adverse to the person? 
 Inquire to the third party as to their specific concerns. 
 See the client alone, without a third party present. 
 Only release information to the third party if you have permission from the 

client.. 
 Your duty is to your client, so he or she is the main concern—not the third 

party.  However, you are now on notice of a potential litigant should you 
execute documents—especially if the documents don’t favor the third party. 

 Listen to your client.  Document your file. 
 Often family or other third parties do not understand the varying levels of 

capacity.  If your client allows, explain the process to them. 
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Moments of Clarity 

 A client may have “moments of clarity” 
where they are able to understand. 

 Only have to have capacity in the moment 
they sign. 

 Your meeting may take much longer than 
a typical signing.  Be patient and block off 
enough time. 
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Insane Delusions 
 Do they affect the client’s ability to understand or the actions the 

client is taking in terms of their estate plan? 
 

 Example:  A client may think that every night purple elephants march 
down the street, but it does not affect their actions in regards to their 
estate plan.  However, if they think their one son leads the elephants 
down the street and wants to write him out for causing the disturbance, 
that is an issue. 

 
 Example:  A client may think that every night someone comes in and 

steals their clothes, then wants to write a person out for stealing from 
them—you may have an issue with an insane delusion that is affecting 
their estate plan.  However, if they simply want to leave everything 
equally to their three kids, it may not be an issue. 
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Protecting Yourself 
 Document the File 

 Contemporaneous Notes 
 Draft a contemporaneous note detailing the meeting with the 

client. 
 Have at least one other witness do a similar note 

confirming/adding to your own note. 
 Make sure the note is dated and that it is clear who wrote the 

note. 
 Save the note to the file. 

 Independent Signing 
 See the client independently. 
 Avoid having the appearance of influence of a third party. 
 Document that the client signed without an interested party in the 

room. 
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Should I video a client with 
questionable capacity? 
 Downsides 

 Bad lighting or health may not give a good visual of the client. 
 Do you video tape every signing?  If not, why this one? 
 Client may be slow to respond, have to have things repeated.  
 Client’s speech may be unclear, mumbled, or slurred. 
 Lighting and videoing may make client nervous and uncomfortable. 

 Positives 
 If client is very clear and precise, could resolve many questions. 
 It’s a contemporaneous document. 
 Verification from client directly. 

 If you do, 
 Make sure it is a continuous video---no stopping and starting. 
 Have date and time feature on. 
 Make sure the client knows they are being videoed. 
 Save the video in a safe format. 
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If you determine a client lacks 
capacity to sign… 
 Tell the client you are unable to assist them in 

executing the documents. 
 Draft a written letter to the client stating you are 

unable to complete the estate planning process 
and that they are free to seek other counsel. 

 You must be comfortable in the client’s ability, 
as you are the one who will have to attest if it 
comes to Court. 
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Risks 

 Though you may determine a client has 
capacity, a client who is questionable always 
presents risks down the road.   

 Any evidence (dementia/alzheimer’s diagnoses, 
mental illness, G/C appointment, etc) all are 
factors that may play against you. 

 Keep a complete and clear record of your 
meetings with the client. 
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Fees 

 If you determine the client does not have 
capacity, then the client may not have had 
the capacity to hire you. 

 Determine whether you will waive fees 
and/or refund payment/retainers.   

Bogutz & Gordon, P.C. 
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Questions? 

Bogutz & Gordon, P.C. 
3503 N. Campbell Ave., Suite 101 

Tucson, AZ 85719 
(520) 321-9700 

teresa@bogutzandgordon.com 
 

www.bogutzandgordon.com 
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