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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-755-4350 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Clean Air Act Section 114 Requests: 

• The U.S. Environmental 
Protection Agency (EPA) 
has broad authority 
under the Clean Air Act 
(CAA) Section 114 to 
request any information 
“as the Administrator may 
reasonably require”, for 
purposes of determining 
compliance, investigating 
a potential violation, or 
developing or modifying 
clean air regulations.  
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What is a Section 114 Request? 

The U.S. Environmental Protection Agency (EPA) has broad 
authority under the Clean Air Act (CAA) Section 114 to request 
any information it may deem reasonable for purposes of 
determining compliance, investigating a potential violation, or 
developing or modifying clean air regulations. 
  
This is a formal request for information regarding Clean Air Act 
related activities. 
  
Under 42 USC 7414(a), EPA may require any person who owns 
or operates any emissions source to provide such information. 
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General Purpose for EPA Section 
114 Information Requests 

 

 

The somewhat benign:  In the rulemaking context, EPA may 
require sources on a one-time or continuous basis to sample 
emissions and collect operational data in manner prescribed by 
the agency and provide reports 

To do so, EPA issues “Information Collection Requests”, or ICRs 
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What do ICRs include? 

• Survey – background information 
– Facility size, location, ownership, permit 
– Operations design, fuel and feed stock, control 

measures 
– Reported emissions and reductions 

• Testing requirements (for some ICRs) 
– Pollutants and surrogates 
– Stack exhaust, fuel, and raw materials 
– Methods and procedures 
– Reporting requirements (ERT required) 

• Deadline dates 
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General Purpose for EPA Section 114 
Information Requests (cont’d) 

The more troubling/difficult scenario:  where a Section 114 request is 
being served as part of an enforcement investigation 
Such requests tend to focus on: 
• Compliance with state and federal prevention of significant 

deterioration (PSD), new source review (NSR), new source 
performance standards 

• Agency identified enforcement initiatives – e.g., EPA National 
Enforcement Initiatives (NEIs) 

• Facility or industry sector based enforcement, including initial 
information requests, and additional requests to support NOVs or 
the like 
– May also involve multi-media/sector requests for information across 

different statutes/requirements 
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Scope of Information Requests 

• Courts have interpreted EPA’s authority broadly: 

– “The breadth of this statutory grant of authority is 
obvious.  In our view, the statute’s sweep is sufficient 
to justify broad information disclosure requirements 
relating to the Administrator’s duties, as long as 
disclosure demands which he imposes are 
‘reasonable.’”  NRDC v. EPA, 822 F.2d 104, 119 (D.C. 
Cir. 1987) (CWA case)   

• Request must pass the threshold test of 
reasonableness. 
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Practical and Strategic Considerations 

What do you do when your company is on the receiving end of a Section 114 
request? 
• Identify what categories of information are being sought, and where such 

material may reside 
– Full disclosure of relevant information is mandatory/required 
– Appropriate to clarify understanding of definitions, and to discuss scope and 

timing of request 

• Attempt, as best as possible, to identify the Agency’s focus, and in turn, 
assess the facility or company’s potential for noncompliance and 
statutory/regulatory liability 
– Form a response team, and engage in appropriate internal investigation 

activities (at the direction of counsel) regarding potential 
noncompliance/liability 

– Potential criminal vs. “only” civil/administrative enforcement? 
– Develop a plan for disclosing/sharing information with the agency as the 

investigation develops, if appropriate 
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Practical and Strategic Considerations  

What do you do when your company is on the 
receiving end of a Section 114 request?  (cont’d) 
• Consider possible impact to other company 

facilities/operations and assess among other 
things, possible voluntary disclosure 

• Consider possible State Agency 
interest/involvement 

• Possible limits on disclosure through claim of 
Confidential Business Information (CBI) – see, 
e.g., 40 CFR 2.301 

• Internal litigation/investigation hold 
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The Response to EPA 

• Letter transmitting the Response 
– General and specific objections 

– CBI claim 

– Narrative response and possible use of themes 

– Identification of responsive documents 

– Reservation of right to supplement 
response/obligation to continue production 

• Implement enforcement defense strategy, as 
appropriate 
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Enforcement Approach of the 
Current Administration 

• EPA enforcement activity during the 2017 fiscal year 
• January 25, 2018 DOJ “Guidance on Guidance” 

– In January, DOJ issued new “policy” that prohibits the Department of 
Justice from using its civil enforcement authority to convert agency 
guidance documents into binding rules 

– “Although guidance documents can be helpful in educating the public 
about already existing law, they do not have the binding force or effect 
of law and should not be used as a substitute for rulemaking,” 
Associate Attorney General Rachel Brand said.  “Consistent with our 
duty to uphold the rule of law with fair notice and due process, this 
policy helps restore the appropriate role of guidance documents and 
avoids rulemaking by enforcement.”  

• Possible impact on Agency enforcement?  Boon to potential 
industry defenses in enforcement matters? 

• State deference? 
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Questions and Conclusion 
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