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The Road to TransUnion

• Standing requires that a Plaintiff has “suffered an injury in fact,” meaning an 
injury “that is ‘concrete and particularized’ and ‘actual or imminent, not 
conjectural or hypothetical.’” Spokeo, Inc. v. Robbins, 136 S.Ct. 1540, 1547-48 
(2016) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)).

• “Although tangible injuries are perhaps easier to recognize,” the Supreme 
Court has “confirmed in many of [its] previous cases that intangible injuries 
can nevertheless be concrete.” Id. at 1549. 



Key Takeaways from Spokeo

• The mere availability of statutory damages is not enough to confer 
standing.

• While “the judgment of Congress” is “instructive and important” in 
determining whether there is enough of an injury for purposes of Article III, 
“Congress’ role in identifying and elevating intangible harms does not mean 
that a plaintiff automatically satisfies the injury-in-fact requirement 
whenever a statute grants a person a statutory right and purports to 
authorize that person to sue to vindicate that right.” Id. at 1549.



Key Takeaways from Spokeo (Continued)

• In Spokeo, analyzing claims under the Fair Credit Reporting Act, the Court held that 
a plaintiff “cannot satisfy the demands of Article III by alleging a bare procedural 
violation,” as “[a] violation of one of the FCRA’s procedural requirements may 
result in no harm.” Id. at 1550. 

• For example, “[i]t is difficult to imagine how the dissemination of an incorrect zip 
code, without more, could work any concrete harm.” Id. 

• Thus, after Spokeo, for certain statutes like the FCRA, plaintiffs wishing to remain 
in federal court must show not just the statutory harm, but a level of injury beyond 
that permissible to confer standing. 



The TransUnion Question Presented

Whether either Article III or Rule 23 permits a damages class action where 
the vast majority of the class suffered no actual injury, let alone an injury 

anything like what the class representative suffered.

*The petition for certiorari had presented two questions, but the second one, pertaining to punitive damages, was not granted.



The Factual Background

• Sergio Ramirez received a credit check at a car dealership, and it revealed he was a 
“potential match” with a name on the OFAC restriction list. 

• The dealership refused to sell Mr. Ramirez the vehicle. The situation occurred in 
front of his wife and father-in-law.

• Out of fear of being on the OFAC list, he cancelled an international vacation.

• He requested his credit report from TransUnion, but the information he was to be 
provided came in two different envelopes, which he believed constituted minor 
non-compliance with the FCRA. 



The Class

• The class consisted of 8,185 individuals. 

• TransUnion provided misleading credit reports to third-party businesses for 
just 1,853 of them. That means 6,332 class members did not have their 
information distributed to third parties.



TransUnion’s Arguments
• The Plaintiff failed to prove that any absent class member suffered a 

concrete injury.
• The disclosure claim (improperly providing the required disclosures in separate 

mailings) involves a “technical” statutory violation that did not result in any further 
harm to the class members.

• The reasonable-procedures claim does not involve a concrete injury for those whose 
credit reports were not disseminated.  And even for those whose reports were 
disseminated, the information that individuals were a “potential match” to someone 
on the watch list was not technically false, so it wasn’t a concrete injury akin to 
defamation.

• The Plaintiff’s experience was not representative of the absent class 
members’ experience.



Plaintiff’s Arguments
• Being “falsely designated as terrorists by TransUnion” in their credit reports 

was sufficient to constitute a concrete injury to the Class members because 
this bears a close relationship to the type of harm in some common law torts 
such as libel.
• Even those false reports that were not disseminated to third parties were  read within 

the company.

• The risk of harm from future dissemination of these reports was also a 
concrete injury.

• Lack of standing because of “insufficient injury” applies only in the public 
rights context (the Justice Thomas view).



Arguments on Absent Class Member Standing

• A circuit split existed on whether absent class members – as opposed to only 
named class representatives – must have Article III standing.  The Supreme 
Court had not addressed this issue prior to TransUnion.  Relatedly, circuits 
disagreed on whether, under Rule 23, a class must be defined so that all 
class members would have standing (an issue that TransUnion left open).

• TransUnion argued that absent class members must have standing, but did 
not emphasize this point in its briefing or mention the split.

• The Plaintiff did not disagree in their briefing with the premise that all class 
members must have standing.



Arguments on Rule 23 Certification
• As a backup to its Article III standing argument, TransUnion argued that the 

class should not have been certified under Rule 23 because the named 
plaintiff’s injuries were not typical of the class because he had actually been 
hindered in obtaining credit and publicly embarrassed by being listed as a 
potential OFAC match.

• TransUnion argued on typicality: “It is problematic to have a home-run 
plaintiff represent a class of single hitters, and vice-versa.”

• Plaintiff argued that the claims focused on the false designation and the 
disclosure violation, not plaintiff’s experience.  On these points, the 
plaintiff’s injuries were typical.

• Deciding the case as a matter of Rule 23 certification would have allowed 
the Court to avoid deciding the constitutional standing issues.



Majority Opinion Summary

• J. Kavanaugh delivers the 5-4 opinion. Joined by Roberts, Alito, Gorsuch, 
and Barrett

• Holding: “Only plaintiffs concretely harmed by a defendant’s statutory 
violation have Article III standing to seek damages against that private 
defendant in federal court.” 

• “No concrete harm, no standing.” 



Majority Opinion Summary

• “Central to assessing concreteness is whether the asserted harm has a ‘close relationship’ 
to a harm traditionally recognized as providing a basis for a lawsuit in American courts—
such as physical harm, monetary harm, or various intangible harms including (as relevant 
here) reputational harm.” (citing to Spokeo). 

• The 1,853 members who had their misleading credit reports sent to third parties have 
demonstrated concrete harm—Transunion failed to use reasonable procedures to ensure 
the accuracy of their credit files. Remaining class members did not suffer harm. 

• “Article III standing requires a concrete injury even in the context of a statutory violation”—
”an injury in law is not an injury in fact.” 



Majority Opinion Summary
• Mere presence of inaccuracy in an internal credit file if it is not disclosed to a third 

party causes no concrete harm. 
• Speculative risk of future harm is not enough to establish standing in claim for 

damages. 
• Plaintiffs argued for the first time that the information was provided to internal 

employees and to electronic vendors. Court says that the argument was forfeited 
and “unavailing” because plaintiffs have to show that it was read and not merely 
processed. (fn. 6). 

• For the remaining two claims under the FCRA related to the “formatting errors,” 
only Plaintiff Ramirez demonstrated harm – “no evidence that a single other class 
member so much as opened the dual mailings”. 



What Kinds of Harms Count?

• Traditional Harms – monetary damages, physical harm

• Reputation Harms – i.e. defamation

• Disclosure of Private Information

• Intrusion Upon Seclusion

• Harms Specified in the Constitution (Infringement of Free Speech or Free Exercise)

• Certain Informational Injuries – failure to receive required information (U.S. amicus curiae)

• Congress May Elevate Harms that Exist in the Real World – discrimination 

• An “exact duplicate” is not required. 



Justice Thomas’s Dissent (joined by Kagan, Breyer, 
and Sotomayor)

• Key to the scope of judicial power is whether an individual asserts his or her 
own rights as opposed to the public’s rights. 

• FCRA creates a duty to use reasonable procedures to assure maximum 
possible accuracy—that duty is particularized to an individual.

• Court first introduced “injury in fact” in the 1970’s – “as an additional way to 
get into federal court” and “represented a substantial broadening of access 
to the federal courts.” 

• “Never before has this Court declared that legal injury is inherently 
insufficient to support standing.” 



Justice Thomas’s Dissent (Continued)
• Finds that this is an odd case to say that Congress went too far—the mailed credit 

reports and the letters did not indicate that the person was subject to an OFAC 
alert and particularly egregious harm (being labeled a terrorist)

• The risk of harm is sufficient (in 7-month period, 25% of class had false reports sent 
to creditors) – “reworks” Spokeo by stating risk of harm matters only for injunctive 
relief. 

• “Today's decision might actually be a pyrrhic victory for TransUnion. The Court does 
not prohibit Congress from creating statutory rights for consumers; it simply holds 
that federal courts lack jurisdiction to hear some of these cases…May leave state 
courts the sole forum for such cases.” (fn. 9).



Justice Kagan’s Dissent

• The decision “transforms standing law from a doctrine of judicial modesty into a tool of 
judicial aggrandizement. It holds, for the first time, that a specific class of plaintiffs whom 
Congress allowed to bring a lawsuit cannot do so under Article III.”

• “This case should be easy. . .Transunion willfully violated [the FCRA] by preparing credit 
files that falsely called the plaintiffs potential terrorists, and by obscuring that fact when 
the plaintiffs requested copies of their files.” 

• Risk of Harm: “[W]hy is it so speculative that a company in the business of selling credit 
reports to third parties will in fact sell a credit report to a third party?” 

• Differs with J. Thomas in that “any” violation of an individual right created by Congress is 
not necessarily a concrete harm. 



Likely Impact and Takeaways – Plaintiff’s View

• Evaluation of cases seeking statutory damages:

• FCRA; TCPA; FDCPA; Data Privacy; Copyright

• Be prepared for Defendants’ challenge to standing at each phase of litigation

• Develop the evidentiary record for harm all class members

• Injunctive relief subclasses (be prepared to show value)

• State court class actions for federal claims – strategies on removal

• Areas of further litigation: “close relationship” to traditional harms; is standing required at 
class certification time (fn. 4); what is needed to show concrete injury for risk of future 
harm?

• Hunstein v. Preferred Collection and Management Services, Inc. (11th Circuit) 



Likely Impact and Takeaways – Defense’s View

• This is a narrowing of the concept of standing.

• A litigant must establish standing separately for each claim and for each 
remedy.

• Each class member must establish individual standing to recover individual 
damages. 

• By itself, a risk of injury does not confer Article III standing for a damages 
claim. To confer standing that risk must materialize. 
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