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“Never send to know for whom 
the bell tolls; it tolls for thee.”

– John Donne



TransUnion LLC v. Ramirez, 141 S. Ct. 2190 (2021)

▪ In February 2011, Sergio Ramirez went to a dealership to purchase a car

• The dealership ran a credit check on Ramirez via Transunion’s service.

• Ramirez’s credit report returned an alert matching his name to the list of individuals on 

the Treasury Department’s Office of Foreign Assets Control (“OFAC”) list of terrorist 

and other criminals.

• Ramirez’s wife purchased the car instead since the dealership would not sell it to 

Ramirez himself.

▪ Ramirez asked TransUnion for his 

credit file on the following day.



TransUnion  

▪ TransUnion sent Ramirez a copy of his credit file, but did not mention the 

OFAC listing.

• Not until later, in a separate communication, did Ramirez receive a letter from Transunion 

discussing his match to the OFAC list

OFAC 

match at 

dealership

Customer requests 

credit report from 

same reporting agency

No OFAC 

mention 

on report

Credit agency 

reaches back

out to notify of 

OFAC match

Feb 27 Feb 28 Feb 28 Feb 29



TransUnion 

▪ In February 2012, Ramirez filed a putative 

class action against TransUnion alleging that 

the company violated the Fair Credit Reporting 

Act in three respects:

• that Transunion did not “follow reasonable 

procedures” in ensuring his credit file was accurate

• that Transunion did not include all information in 

consumers’ credit reports.

• that Transunion failed to properly provide a 

summary of rights.
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All individuals “to whom Transunion sent a letter 

similar … to the March 1, 2011 letter Transunion sent to 

[Ramirez] regarding [the OFAC database] from January 

1, 2011-July 26, 2011”

• The parties stipulated that only 1,853 members of the 8,
185-person class had their credit reports sent to third parties.

TransUnion 

• The district court certified a class of:



TransUnion 

▪ The district court held that all class members had standing, even if their reports 

were not sent to creditors.

▪ The court held a trial in which the jury found for Ramirez and other class 

members, awarding them statutory and punitive damages.



TransUnion 

▪ A panel of the Ninth Circuit affirmed in part and vacated in part.

▪ The Ninth Circuit held that each class member had standing and that 

Transunion’s violation of the FCRA was a “concrete injury” but concluded that 

the jury’s punitive damages award was excessive.



TransUnion 

▪ Justice Kavanaugh examined standing in terms of 
separation of powers, explaining that Article III’s 
requirement to prove a concrete and redressable injury 
“ensures that federal courts decide only ‘the rights of 
individuals’” and avoid making advisory opinions.

▪ Justice Kavanaugh examined the Court’s prior 
determinations as to what constituted sufficient Article III 
injuries:

• “physical and monetary harms”

• “[v]arious intangible harms”

• “reputational harms”

• “disclosure of private information”

• “intrusion upon seclusion”

▪ Re-affirmed the Court’s prior holding from Spokeo v. 
Robbins, 136 S. Ct. 1540 (2016) that Congress could not 
create Article III standing simply by saying so in a statute.



TransUnion 

▪ Held that the 1,853 class members whose reports 

were sent to third parties had standing

• The remaining 6,332 class members did not have 

standing because their information was never 

disseminated.

▪ The Court explained “[o]nly those plaintiffs who 

have been concretely harmed by a defendant’s 

statutory violation may sue that private defendant 

over that violation in federal court."

• The Court recognized that the 6,332 class members 

who lacked standing could have standing if they sought 

injunctive relief, but in a suit for damages, they needed 

to show that they were actually harmed



TransUnion 

▪ Although Ramirez was limited to 

addressing class action standing in federal 

court, Justice Thomas in footnote 9 of his 

dissent outlined the potential implications 

for class actions in state courts.



TransUnion 

▪ In footnote 9, Justice Thomas wrote:

• “The Court does not prohibit Congress from creating 

statutory rights for consumers; it simply holds that federal 

courts lack jurisdiction to hear some of these cases.  That 

combination may leave state courts—which ‘are not bound 

by the limitations of a case or controversy or other federal 

rules of justiciability even when they address issues of 

federal law,’ ASARCO Inc. v. Kadish, 490 U.S. 605, 617 

(1989)—as the sole forum for such cases, with defendants 

unable to seek removal to federal court.”

• “By declaring that federal courts lack jurisdiction, the Court 

has thus ensured state courts will exercise exclusive 

jurisdiction over these sorts of class actions.”



Effect of TransUnion 

▪ Ramirez could very well lead to increased dismissals in federal class actions in 

federal courts.

▪ Could the impact of Ramirez go so far as to encourage putative class plaintiffs to 

deny their own standing in matters removed to federal court?  See, e.g., Thornley v. 

Clearview AI, Inc., 984 F.3d 1241 (7th Cir. 2021)

▪ Justice Thomas suggested that more class actions will originate in state 

courts, which are not bound by the Supreme Court’s holding on standing.

• Some states have broader standing doctrines than those under Article III

• So it is possible that class actions premised on the violations of federal statutes could survive in 

state court when they would otherwise be dismissed in federal court.



Effect of TransUnion 

▪ To get a better sense of the more practical and immediate implications of 

Ramirez and how it will shape class action strategy, we need to examine 

how it relates to class action tolling.



Effect of TransUnion 

▪ State courts have concurrent jurisdiction over federal claims – such as the 

FCRA, FDCPA

▪ It is that concurrent jurisdiction that may generate this scenario in class action 

litigation – where a claim:

• 1) could have been brought in either state or federal court, 

• 2) was dismissed in federal court, and 

• 3) must now be re-filed in state court



Effect of TransUnion 

▪ A recurring issue: how state courts will treat statute of limitation issues for 

class actions that are re-filed in state court after having been dismissed in 

federal court?

▪ Federal law is fairly robust as to tolling, but state courts have a patchwork of 

tolling regimes, with several open questions.

▪ Many state courts have not even yet considered many of the tolling questions 

that are likely to now come before them after TransUnion.

▪ While state courts are, in large part, free to adopt their own tolling rules, 

principles of federal law will likely serve as a guide/blueprint.



American Pipe

American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974)

Facts

▪ The case began as a class action.

▪ The district court held that the number of possible plaintiffs who 

had meritorious claims was too small to warrant class status.

▪ The district court denied class certification.

▪ Several local government entities in the state of Utah then 

sought to intervene as plaintiffs in the case, which still existed 

despite the district court’s order denying certification.

▪ The district court denied their intervention on the grounds that 

the relevant limitations period for their claims had expired.



American Pipe

American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974)

Holding

▪ The Supreme Court reversed and held that a timely filed 
complaint under Rule 23 tolled the limitations period for 
potential class members and that if class certification were 
denied, the unsuccessful class could intervene in the original 
case without risking an untimely filing:

“We are convinced that the rule most consistent with 
federal class action procedure must be that the 
commencement of a class action suspends the applicable 
statute of limitations as to all asserted members of the 
class who would have been parties had the suit been 
permitted to continue as a class action.”



American Pipe

American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974)

Holding

▪ The Court cautioned that its holding was narrow and limited to 

whether putative class members could intervene:

“We hold that in this posture, at least where class action 

status has been denied solely because of failure to 

demonstrate that `the class is so numerous that joinder of 

all members is impracticable,' the commencement of the 

original class suit tolls the running of the statute for all 

purported members of the class who make timely motions 

to intervene after the court has found the suit inappropriate 

for class action status.”



American Pipe

American Pipe & Construction Co. v. Utah, 414 U.S. 538 (1974)

Concurring Opinion

▪ In a brief concurring opinion, Justice Blackmun expressed 
concern that the Court’s holding could encourage preemptive 
class actions in order to create tolling where it otherwise might 
not exist:

“I join the Court’s opinion and concur in its judgment. Our
decision, however, must not be regarded as
encouragement to lawyers in a case of this kind to frame
their pleadings as a class action, intentionally, to attract and
save members of the purported class who have slept on
their rights. Nor does it necessarily guarantee intervention
for all members of the purported class.”



American Pipe

Crown, Cork & Seal Co. v. Parker, 462 U.S. 345 (1983)

▪ Supreme Court held that American Pipe tolling applied 

when members of a pleaded class filed their own 

individual cases after class certification was denied 

rather than timely intervened in the original action.



American Pipe

China Agritech, Inc. v. Resh, 138 S. Ct. 1800 (2018)

▪ Supreme Court narrowed reach of American Pipe tolling to prevent limitless class 

actions.

▪ Held that equitable tolling does not apply to subsequently filed class actions.

▪ In doing so, the Court explained that individuals “have no substantive right to bring 

their claims outside the statute of limitations.””



American Pipe

China Agritech, Inc. v. Resh, 138 S. Ct. 1800 (2018)

▪ Clarified that the reach of American Pipe is narrow and that while it allows a putative class member to file 

an individual claim upon denial of class certification even if the individual claim would be outside the 

limitations period, American Pipe tolling does NOT permit a follow-on class action past the expiration of 

the limitations period.

▪ American Pipe tolls the statute of limitations during the pendency of a putative class action, allowing 

unnamed class members to join the action individually or file individual claims if the class fails.  But 

American Pipe does not permit the maintenance of a follow-on class action past expiration of the statute 

of limitations.



American Pipe

China Agritech, Inc. v. Resh, 138 S. Ct. 1800 (2018)

▪ Effects of China Agritech:

• Prevents stacking of successive class action lawsuits.

• Putative class members must monitor pending class action developments in order to preserve their 

right to participate in the action.

• More “protective class action filings”?



Whose Tolling Law Applies?

▪ Threshold question is whose tolling law applies to claims in state court.

• When you’re dealing with federal claims in state court, how can/should state courts handle 

tolling:

• 1) do they try to maintain a federal tolling policy (e.g., American Pipe, China Agritech); or

• 2) do they consider American Pipe tolling to be a procedural question whose policy is irrelevant 

to administration courts?



Whose Tolling Law Applies?

▪ States may look for guidance from federal courts applying tolling to 

state class claims

▪ Although this particular issue does not address what state courts would 

do, they might be predictive as to the whether state courts would treat 

federal tolling rules as substantive or procedural.



Whose Tolling Law Applies?

▪ Most federal courts have concluded that state tolling law applies in diversity actions. 

• Casey v. Merck & Co., 653 F.3d 95, 100 (2d Cir. 2011)

• “[W]e now join the majority of our sister courts that have addressed the issue in

holding that a federal court evaluating the timeliness of state law claims must

look to the law of the relevant state to determine whether, and to what extent,

the statute of limitations should be tolled by the filing of a putative class action

in another jurisdiction.”



Whose Tolling Law Applies?

▪ Most federal courts have concluded that state tolling law applies in diversity actions. 

• Albano v. Shea Homes Ltd. Partnership, 634 F.3d 524, 530 (9th Cir. 2011).

• Certifying question regarding applicability of American Pipe tolling to Arizona Supreme Court.



Whose Tolling Law Applies?

▪ Most federal courts have concluded that state tolling law applies in diversity actions. 

• Wyser-Pratte Mgmt. Co. v. Telxon Corp., 413 F.3d 553, 567 (6th Cir. 2005)

• “The district court concluded, and the parties agree, that because [the plaintiff’s] claims are based 

on Ohio law, Ohio’s tolling principles govern.”



Whose Tolling Law Applies?

▪ Most federal courts have concluded that state tolling law applies in diversity actions.

• Wade v. Danek Med., Inc., 182 F.3d 281, 289 (4th Cir. 1999)

• Explaining that “in any case in which a state statute of limitations applies—

whether because it is ‘borrowed’ in a federal question action or because it

applies under Erie in a diversity action—the state’s accompanying rule

regarding equitable tolling should also apply.”



Whose Tolling Law Applies?

▪ Most federal courts have concluded that state tolling law applies in diversity actions.

• Hemenway v. Peabody Coal Co., 159 F.3d 255, 265 (7th Cir. 1998)

• “When state law supplies the period of limitations, it also supplies the tolling

rules.”



Whose Tolling Law Applies?

▪ On the other hand, the Eighth Circuit has applied American Pipe tolling where the applicable state law did

not provide a tolling mechanism.

• Adams Pub. Sch. Dist. v. Asbestos Corp., 7 F.3d 717 (8th Cir. 1993).

• “This case presents the novel question of how the American Pipe doctrine applies in diversity

cases when the applicable state law does not provide for tolling.”

• North Dakota law did not provide tolling mechanism for asbestos claims.

• “[W]e view the federal interest here as sufficiently strong to justify tolling in a diversity case when

the state law provides no relief.”



Does American Pipe Tolling Apply?

▪ Some state courts embrace American Pipe in full, some in part, some not at all, 

and for some it is unknown.

▪ States that do not recognize American Pipe tolling

• Florida, Mississippi, Missouri, Virginia (4)



Does American Pipe Tolling Apply?

States that do not recognize American Pipe tolling

• Mississippi – In re Lorazepam Clorazepate Antitrust Litig., 2004 WL

7081446, at *2 (D.D.C. May 18, 2014) (“Unlike the Federal Rules […] the

Mississippi Rules of Civil Procedure do not permit class actions, and no

Mississippi court has ever permitted ‘cross-jurisdictional tolling.’”).

Rules, however, the Mississippi Rules actions, and no Mississippi court has ever

permitted ‘cross-jurisdictional tolling’”).



Does American Pipe Tolling Apply?

States that do not recognize American Pipe tolling

• Virginia - Casey v. Merck & Co., Inc., 722 S.E.2d 842, 846 (Va. 2012)

(because Virginia does not recognize class actions, “[c]onsequently, a

putative class action cannot toll the running of the statutory period for

unnamed putative class members who are not recognized under Virginia

law as plaintiffs or represented plaintiffs in the original action.”).



Does American Pipe Tolling Apply Cross-
Jurisdictionally?

▪ States that recognize American Pipe tolling regardless of where the initial 

action was filed

• Delaware, Hawaii, Kansas, Michigan, Montana, Nevada, New Jersey, Ohio, Virgin Islands (9)

▪ States that do recognize American Pipe tolling, but only if the initial action 

was filed in that state’s courts.  In other words, these states recognize 

American Pipe tolling but reject it in the cross-jurisdictional context

• Alabama, Arizona, California, Illinois, Kentucky, Louisiana, Maryland, Pennsylvania, 

Tennessee, Texas (10)



Does American Pipe Tolling Apply Cross-
Jurisdictionally?

▪ States that recognize American Pipe tolling regardless of where the initial 

action was filed

• Ohio

• Vaccariello v. Smith & Nephew Richards, Inc., 94 Ohio St.3d 380, 382-83 (2002 (“[T]he filing of a 

class action, whether in Ohio or the federal court system, tolls the statute of limitations as to all 

asserted members of the class who would have been parties had the suit been permitted to 

continue as a class action.”



Does American Pipe Tolling Apply Cross-
Jurisdictionally?

▪ States that do recognize American Pipe tolling, but only if the initial action 

was filed in that state’s courts.  In other words, these states recognize 

American Pipe tolling but reject it in the cross-jurisdictional context

• Illinois 

• Portwood v. Ford Motor Co., 70 N.E.2d 1102, 1104 (Ill. 1998) (“Tolling the statute of limitations of 

individual actions filed after the dismissal of a class action is sound policy when both actions are 

brough in the same court system.”).



Does American Pipe Tolling Apply with Vertical Cross-
Jurisdictionality?

▪ Cross-jurisdictional tolling in the federal-to-state context

▪ Some state courts have held that the pendency of a federal class action does 

NOT toll the state limitations period

• See, e.g., Bell v. Showa Denko, K.K., 89 S.Wd.2d 739, 757 (Tex. Ct. App. 1995)

• “We do not agree that American Pipe operates to toll our state statute of limitations. That case 

involved an interpretation of Rule 23 of the Federal Rules of Civil Procedure and concerned the 

question of whether a federal statute of limitations was tolled for the purpose of filing a federal 

claim.”



Does American Pipe Tolling Apply with Vertical Cross-
Jurisdictionality?

▪ But some state courts will apply tolling in this situation

• See. e.g., Lee v. Grand Rapids Board of Education, 384 N.W.2d 165, 168 (Mich. 1986)

• Tolled the plaintiff’s state law employment claims after plaintiff had unsuccessful federal class 

action



Does American Pipe Tolling Apply with Vertical Cross-
Jurisdictionality?

Policy arguments:

▪ Portwood v. Ford Motor Co., 701 N.E.2d 1102, 1104-05 (Ill. 1998)

• “Unless all states simultaneously adopt the rule of cross-jurisdictional class action tolling, 

any state which independently does so will invite into its courts a disproportionate share of 

suits which the federal courts have refused to certify as class actions after the statute of 

limitations has run.”

▪ Staub v. Eastman Kodak Co., 726 A.2d 955, 967 n. 4 (N.J. Ct. App. Div. 1999)

• “We see no reason for tolling to depend on whether the class action is pending in state or 

federal court. Tolling state statutes of limitations during the pendency of a putative class 

action in federal court would tend to promote the efficiency of both state and federal court 

systems because suits asserting the individual claims of the class members might be filed 

in either court system or in both.”



What about when there is an obvious “defect” in a class 
action?

▪ If a class complaint is dismissed for obvious jurisdictional defects – such as a 
standing issue, practitioners should be mindful that courts might not be so 
sympathetic to permit tolling in such situations.

▪ The approaches taken by courts within the Second Circuit on this issue might 
be a good bellwether and predictor of the different approaches that state 
courts could take:

▪ Compare In re Colonial Ltd. P'ship Litig., 854 F. Supp. 64, 82 (D. Conn. 1994) (“[I]f 
the original plaintiffs lacked standing to bring their claims in the first place, the filing of 
a class action complaint does not toll the statute of limitations for other members of 
the purported class.”) with Monroe Cty. Employees' Ret. Sys. v. YPF Sociedad 
Anonima, 980 F. Supp. 2d 487, 490 (S.D.N.Y. 2013) (“[T]he better policy is to allow 
tolling where the original plaintiff lacked standing, unless the procedural defect was so 
clear that no reasonable plaintiff could have relied on the class representative under 
the circumstances.”)



Does A Savings Statute Apply?

▪ What happens when a federal court dismisses a case for lack of subject matter 

jurisdiction and the class wants to re-file the matter in a state court that has a 

“savings statute”?

▪ New York, for example, permits a claim to be “saved” for six months following 

this type of dismissal. See CPLR § 205(a).

▪ In Fed. Home Loan Bank of Bos. v. Moody's Corp., 127 N.Y.S.3d 228, 231–33 

(N.Y. Sup. Ct.), aff'd, 176 A.D.3d 518, 108 N.Y.S.3d 861 (2019), the court held 

that the state savings clause applied after a federal court had dismissed the 

initial filing for lack of subject matter jurisdiction.
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What About Statutes of Repose?

A statute of limitations establishes “a time limit for suing in a 
civil case, based on the date when the claim accrued (as 
when the injury occurred or was discovered).” Black’s Law 
Dictionary 1707 (11th Ed. 2019).

A statute of repose bars “any suit that is brought after a 
specified time since the defendant acted …. even if this period 
ends before the plaintiff has suffered a resulting injury.”  
Black’s Law Dictionary at 1707.



What About Statutes of Repose?

▪ One approach under federal law rejects that a claim involving a statute of 

repose is subject to federal class action tolling principles.

▪ In California Public Employees’ Retirement System v. ANZ Securities, Inc., 137 

S. Ct. 2042 (2017), the Supreme Court held that Section 13 of the federal 

Securities Act, which contained a three-year statute of repose, was not subject 

to American Pipe tolling.

▪ The Court examined the statute and concluded that it was a true statute of 

repose because it provided a complete defense after the three-year time 

period. 



50CONFIDENTIAL

At least one state court case has adopted the reasoning of ANZ in 

finding that federal securities claims brought in state court were not 

subject to tolling because it was not filed within the repose period.

Matlick v. Amtrust Fin. Servs., Inc., 2020 N.Y. Slip. Op. 30811 (N.Y. 2020)

Citing ANZ and arriving at same outcome that particular statute in 

Securities and Exchange Act of 1933 operated as a statute of repose

See also Albano v, Shea Homes Ltd. P’ship, 254 P.3d 360, 367 (Ariz. 

2011) (pre-ANZ decision arriving at same outcome)

What About Statutes of Repose?



The McGuireWoods Team

Brian D. Schmalzbach

PARTNER

Tanya L. Greene

PARTNER

Business & Securities Litigation

Richmond

bschmalzbach@mcguirewoods.com

804.775.474

Complex Commercial Litigation

Los Angeles - Downtown

tgreene@mcguirewoods.com

213.457.9879



Questions or Comments?

CONFIDENTIAL 52


