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The current version of Federal Rule of 
Civil Procedure 23 contains two provisions 
relating to a request by class counsel for an 
award or approval of attorney’s fees.

Rule 23



As part of any Class Settlement Approval Process, the Court is 
called upon to determine whether the proposed settlement is 
“fair, reasonable, and adequate” after considering whether:

(A) the class representatives and class counsel have adequately
represented the class;

(B) the proposal was negotiated at arm’s length;

(C) the relief to the class is adequate, taking into account:
…

(iii) the terms of any proposed attorney’s fees,
including timing of payment ….

Fed. Rule Civ. Pro. 23(e)(2)

Rule 23(e)



In any certified class action, the Court may award Reasonable 
Attorney’s Fees and nontaxable Costs that are authorized by Law or by 
the Agreement of the Parties. The following procedures apply:

(1) A claim for an award must be made by motion. (see Rule 54(d)(2)) Notice of 
the motion must be served on All Parties and, for Motions by Class Counsel, 
directed to Class Members in a reasonable manner.

(2) A Class Member, or a party from whom payment is sought, may object.

(3) The court may hold a hearing and must find the facts and state its legal 
conclusions. (see Rule 52(a))

(4) The court may refer issues related to the amount of the award to a Special 
Master or a Magistrate Judge. (see Rule 54(d)(2)(D) and Rules 53 and 72(b))

Fed. Rule Civ. Pro. 23(h)

Rule 23(h)



Class / Common Benefit Fees

Class Counsel and other Common Benefit Fees are 
generally awarded under one of three methodologies:

* Percentage-of-Benefit

* “Lodestar”

* Percentage-of-Benefit, with a Lodestar
“Cross-Check”



Class / Common Benefit Fees

Irrespective of the methodology, the 
Court evaluates the fees requested or 
otherwise awarded through an overarching 
goal of “reasonableness”.

See generally, Johnson v. Georgia Highway Express, 488 F.2d 714, 717-719 (5th

Cir. 1974), and, ABA MODEL RULE 1.5(a).



What is “Reasonable” ?

Who is Paying?
(e.g. client, absent classmember/unrepresented plaintiffs,

adverse party, competing attorney, third party)

Voluntary or over Objection?

Authority for Fee?
(e.g. statutory fee-shifting, sanction/penalty,
contract, common benefit, quantum meruit)

Basis of Fee?
(e.g. percentage-of-benefit, straight time and expense,

flat fee, “lodestar” with enhancement)



Percentage-of-Benefit / “Common Fund”

Typically courts have awarded class counsel  
fees in the range of 20–30%, using 25% as a 
Benchmark.

See, e.g., In re Hyundai & Kia Fuel Econ. Litig., 926 F.3d 539, 570 (9th Cir. 2019) (en banc); In re Pac. 
Enters. Secs. Litig., 47 F.3d 373, 379 (9th Cir. 1995).

See also, generally, Brian T. Fitzpatrick, An Empirical Study of Class Action Settlements and Their Fee 
Awards, 7 J. EMPIRICAL LEGAL STUD. 811 (2010); Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees 
and Expenses in Class Action Settlements: 1993–2008, 7 J. EMPIRICAL LEGAL STUD. 248 (2010).



Percentage-of-Benefit / “Common Fund”

Separate from, or in addition to, the ordinary Johnson / 
Rule 1.5(a) factors, courts in Percentage-of-Benefit cases have 
often looked to:

(1) the size of the fund and number of persons benefitted
(2) the skill, experience, and efficiency of the attorneys
(3) the complexity and duration of the litigation
(4) the risks of the litigation
(5) the amount of time devoted to the case
(6) awards in similar cases
(7) public policy considerations

See, e.g., Goldberger v. Integrated Resources, 209 F.3d 43, 50 (2d Cir. 2000); THIRD CIRCUIT TASK FORCE, 
Court Awarded Attorney Fees, 108 F.R.D. 237, 255–256 (3d Cir. 1985); Arkansas Teacher Retirement 
System v. State Street Bank, 512 F.Supp.3d 196, 221 (D.Mass. 2020).



Percentage-of-Benefit / “Common Fund”

Or, in a slightly different formulation:

(1) the extent to which counsel achieved exceptional results 
for the class

(2) whether the case was risky for class counsel
(3) whether counsel’s performance generated benefits 

beyond the cash settlement fund
(4) the burdens class counsel experienced while litigating 

the case (e.g. cost, duration, foregoing other work)

See, e.g., Farrell v. Bank of America, 827 Fed.Appx. 628, 630 (9th Cir. 2020); Online DVD-Rental Antitrust 
Litig., 779 F.3d 934, 954–955 (9th Cir. 2015); Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1048–1050 (9th

Cir. 2002).



“Lodestar” – Number of Hours
Documentation and Billing Judgment

Hourly Fees have sometimes been reduced for:
• Vague Time Entries
• “Block Billing”
• Billing in .25-hr Increments
• Reconstructed Time Submissions or Summaries
• Clerical Work / Firm Overhead
• Unnecessary or Excessive Recept & Review / Monitoring
• Other Unnecessary and/or Duplicative Efforts

See, e.g., Seachris v. Brady-Hamilton, 994 F.3d 1066, 1083 (9th Cir. 2021); Saizan v. Delta Concrete, 
448 F.3d 795, 799 (5th Cir. 2006); Van Gerwen v. Guarantee Mut. Life, 214 F.3d 1041, 1045 (9th Cir. 
2000) (quoting Hensley v. Eckerhart, 461 U.S. 424, 434 (1983)); Walker v. U.S. Dep’t of Housing & 
Urban Dev., 99 F.3d 761, 770 (5th Cir. 1996); Louisiana Power & Light v. Kellstrom, 50 F.3d 319, 325-
326 (5th Cir. 1995).



A prevailing litigant may not generally recover for 
hours devoted solely to unsuccessful claims and/or 
claims against other parties.

However, when claims share a common core of facts 
or related legal theories, a fee applicant may claim all 
hours reasonably necessary to litigate those issues.

See, e.g., Louisiana Power & Light v. Kellstrom, 50 F.3d 319, 327 (5th Cir. 1995) (citing Hensley v.
Eckerhart, 461 U.S. 424, 434-435 (1983)); see also, e.g., City of Riverside v. Rivera, 477 U.S. 561, 570
(1986) (finding common core of facts); Abell v. Potomac Ins. Co., 946 F.2d 1160, 1169 (5th Cir. 1991)
(“where time spent on unsuccessful issues is difficult to segregate, no reduction of fees is required”).

“Lodestar” – Number of Hours

“Common Core”



“Litigation is a gamble, and a failed gamble can 
often produce a large net loss even if it was a 
good gamble when it was made.… What matters 
is that, prospectively, the choice to pursue a 
course of action was reasonable.”

In re Woerner, 783 F.3d 266, 274 (5th Cir. 2015) (en banc).

“Lodestar” – Number of Hours



“Lodestar” – Hourly Rate

A reasonable hourly rate is generally in accord with 
rates prevailing in the community for similar services 
by lawyers of reasonably comparable skill, experience 
and reputation.

Blum v. Stenson, 465 U.S. 886, 895-896 n.11 (1984)

(Note that ABA Model Rule 1.5(a)(3) uses the word “locality” as opposed to “community”)



“Lodestar” – Hourly Rate

In MDLs or other litigation of “national” scope and 
effort, some courts have allowed a “blended” average 
National Rate.

See, e.g., In re Vioxx Prods. Liab. Litig., 760 F.Supp.2d 640, 660 (E.D.La. 2010); In re 
Agent Orange Prod. Liab. Litig., 818 F.2d 226, 232 (2d Cir. 1987);  Fallon, Common 
Benefit Fees in Multi-District Litigation, 74 LA.L.REV. 371, 383 (2014).



Anthony Sos v. State Farm

Court accepted National Rate evidence for class action 
attorneys who were “perhaps the only consumer class 
action firm in Orlando.”

“Put simply, in complex consumer class actions, the 
‘market rate’ derives less from an attorney’s physical 
location than from her actual competitors – wherever they 
may be.”

ORDER, Anthony Sos v. State Farm, No.17-0890, Rec. Doc. 256 (M.D.Fla. March 19, 2021) 
(citing Jeffboat LLC v. Dir., OWCP, 553 F.3d 487, 491 (7th Cir. 2009) (reading “community” to 
imply a “community of practitioners” rather than the “local market area” and suggesting that the 
geographic scope may sometimes need to be expanded “particularly when … the subject matter 
of the litigation is one where the attorneys practicing it are highly specialized and the market for 
legal services in that area is a national market”)).



“Lodestar” – Hourly Rates

The rate that private counsel actually 
charges for his or her services, while not 
conclusive, is generally considered a reliable 
indicium of market value.

See, e.g., United States v. One Star Class Sloop Sailboat, 546 F.3d 26, 40 (1st Cir. 2008); Crescent 
Publishing Group v. Playboy, 246 F.3d 142, 151 (2d Cir. 2001); People Who Care v. Rockford Bd. of Educ., 
90 F.3d 1307, 1310 (7th Cir. 1996); Scales v. J.C. Bradford & Co., 925 F.2d 901, 909–910 (6th Cir.1991); 
Spell v. McDaniel, 824 F.2d 1380, 1402 (4th Cir.1987); Bebchick v. Wash. Metro. Transit, 805 F.2d 396, 404 
(D.C.Cir. 1986).



“Lodestar” – Hourly Rates

The fee applicant must generally submit 
more than his or her own affidavit, with some 
additional evidence of the rates charged by 
lawyers in similar circumstances and/or opinion 
evidence regarding the reasonableness of the 
rates.

See, e.g., Norman v. Housing Authority of the City of Montgomery, 836 F.2d 1292, 1299 (11th Cir. 1988).



“Lodestar” – Hourly Rates

Some of the sources that applicants or their experts 
can rely upon include:

● National Law Journal Billing Survey
● Laffey Matrix
● NALFA Hourly Rate Survey
● LexisNexis Legal Management Trends Report
● Law360 / Other Publications
● Morones Commercial Lit. Survey (Portland, OR)

● Other Fee Petitions / Filings / Declarations
● Previous Orders Approving Lawyer’s Rate
● Reported Cases



Percentage-of-Benefit with Lodestar “Cross-Check”

The lodestar Cross-Check is meant to be a “rough” 
and “abbreviated” analysis, which need entail neither 
mathematical precision nor bean counting. A court 
“need not scrutinize each time entry” and, indeed, 
“reliance on representations by class counsel as to 
total hours may be sufficient.”

See, e.g., Turner v. Murphy Oil, 472 F.Supp.2d 830, 867-869 (E.D.La. 2007); In re 
Vioxx Prods. Liab. Litig., 760 F.Supp.2d 640, 658-659 (E.D.La. 2010).



Court’s Role

In reviewing a request for class counsel fees, the 
Court functions as a “quasi-fiduciary” to safeguard 
the corpus of the fund for the benefit of the plaintiff 
class.

See, e.g., In re Agent Orange Prod. Liab. Litig., 818 F.2d 216, 222 (2d Cir. 1987).



Court’s Role

The presentation of the settlement for judicial 
approval is often “non-adversarial” in nature, as the 
previously competing parties have resolved their 
differences, and are now in harmony in seeking the 
Court’s approval.

See Arkansas Teacher Retirement System v. State Street Bank, 512 F.Supp.3d 196, 220 
(D.Mass. 2020) (citing 4 WILLIAM B. RUBENSTEIN, Newberg on Class Actions §13:40
(5th ed. Dec. 2019 Update)).



Ethical Requirements Imposed on Counsel

A petition for an award of attorneys’ fees in a 
class action has been treated by some Courts as an ex
parte submission, because at that point the attorneys’ 
interests in maximizing their compensation is adverse 
to the interest of the class in maximizing its recovery.

See, e.g., Arkansas Teacher Retirement System v. State Street Bank, 512 F.Supp.3d 196, 222 
(D.Mass. 2020) (citing In re Rite Aid Corp. Secs. Litig., 396 F.3d 294, 307-308 (3d Cir. 
2005).).



Ethical Requirements Imposed on Counsel

In an ex parte proceeding, a lawyer shall 
inform the tribunal of all material facts known to the 
lawyer that will enable the tribunal to make an 
informed decision, whether or not the facts are 
adverse.

ABA MODEL RULE OF PROFESSIONAL CONDUCT 3.3(d)



Considerations as Enter Settlement Negotiations

● Is there a substantive right to claims fees
from Defendant (e.g. statutory fee shifting)?

● Is there a legitimate claim for Injunctive Relief?
● Capped or Uncapped?
● Claims Made?
● Reversionary?
● Particularly in Claims-Made, Reversionary,

what is Notice Plan?



Fee Agreements with Defendants

All of the material elements of the settlement 
should generally be negotiated and agreed upon 
prior to any negotiation regarding attorney’s fees.

See, e.g., Staton v. Boeing, 327 F.3d 938 (9th Cir. 2003); see also, e.g., Vines v. Welspun 
Pipes, 9 F.4th 849, 854-855 (8th Cir. 2021) (citing Barbee v. Big River Steel, 927 F.3d 1024, 
1027 n.1 (8th Cir. 2019)) (in FLSA actions, the plaintiffs’ wage claims must be negotiated 
separately and independently from the negotiation of attorneys’ fees).



The courts have recognized an independent obligation to ensure 
that any attorneys’ fee award is reasonable, even if the parties 
have already agreed to an amount.

Regardless of whether the attorneys’ fees come from a common 
fund or are otherwise paid, the district court must exercise its 
inherent authority to assure that the amount and mode of 
payment of attorneys’ fees are fair and proper.

See, e.g., Briseno v. Henderson, 998 F.3d 1014, 1022-1023 (9th Cir. 2021); In re Bluetooth Headset 
Prod. Liab. Lit., 654 F.3d 935, 941 (9th Cir. 2011); Zucker v. Occidental Petroleum, 192 F.3d 1323, 
1328 (9th Cir. 1999).

Fee Agreements with Defendants



ConAgra, then longtime of Wesson Oil, labeled it
“100% Natural”

In 2011, Robert Briseño and others sued ConAgra, 
alleging that “100% Natural” was misleading because Wesson 
contains ingredients made from GMOs.

After two rounds of class certification motions, the
district court ultimately certified a class for damages under
Rule 23(b)(3), but refused to certify a (b)(2) class for lack of 
standing.

ConAgra tried unsuccessfully to obtain interlocutory 
review, and the parties began to discuss settlement shortly 
thereafter.

Fee Agreements with Defendants
Briseno v. Henderson



ConAgra then: (i) entered into an agreement to sell 
Wesson, and (ii) voluntarily removed the label and stopped 
marketing the product as “natural”.

While the first sale fell thru, ConAgra then agreed to sell 
Wesson to Richardson.

A month later, a proposed class settlement between the 
plaintiffs and ConAgra was proposed.

Fee Agreements with Defendants
Briseno v. Henderson



“With a class of nearly 15 million consumers, ConAgra 
claimed that it theoretically exposed itself to nearly $67.5 
million in claims if every consumer submitted a claim. (Spoiler 
alert: that never happens – not even close).  The settlement 
agreement established a fund on a claims-made basis – i.e.,
ConAgra would pay out for only those claims submitted by 
consumers. The settlement, however, did not require ConAgra 
to identify or provide direct notice to class members.”

Fee Agreements with Defendants
Briseno v. Henderson



The settlement agreement also provided Injunctive Relief: 

Should ConAgra decide to re-acquire the Wesson brand, it 
agreed not to advertise or market Wesson as ‘natural’.

Relying on the plaintiffs’ expert’s analysis – which 
ConAgra had twice disputed, rebutted, and attempted to 
exclude – the Parties asserted that the value of such injunctive 
relief was $27 million.

Fee Agreements with Defendants
Briseno v. Henderson



Finally, the settlement provided for Attorney’s Fees:

Plaintiffs would request – and ConAgra would not contest 
– $6.85 million in attorneys’ fees and expenses, to be paid 
directly by ConAgra, separate from the class settlement fund.

In the event that less than $6.85 million were approved by 
the Court, the excess would revert to ConAgra, rather than the 
Class.

Fee Agreements with Defendants
Briseno v. Henderson



Three RED FLAGS:

(1) when class counsel receives a Disproportionate Distribution 
of the settlement

(2) when the parties negotiate a ‘Clear Sailing’ agreement
(3) when the agreement contains a ‘kicker’ or ‘reverter’ clause 

that returns unapproved fees to the Defendant,
rather than the Class

These three ‘red flags’ require heightened scrutiny for 
settlements both pre- and post-certification, under the revised 
version of Rule 23(e). 

Briseno v. Henderson, 998 F.3d 1014, 1023-1025 (9th Cir. 2021); citing, In re Bluetooth 
Headset Prod. Liab. Lit., 654 F.3d 935, 947 (9th Cir. 2011).

Fee Agreements with Defendants
Briseno v. Henderson



“We stress that nothing in this opinion suggests that courts 
should unnecessarily meddle in class settlements negotiated by 
the parties or that courts have a duty to maximize the settlement 
fund for class members. Far from it. We instead follow the rules 
of our involvement in the class action process as set by 
Congress. Under those rules, the parties can agree on any ‘fair, 
reasonable, and adequate’ settlement amount. Nor do we seek to 
make any of the identified signs of collusion an independent 
basis for withholding settlement approval. Disproportionate fee 
awards, clear sailing agreements, and kicker clauses all may be 
elements of a good deal. But they may also signal a collusive 
settlement, and district courts must scrutinize them where they 
appear.”

Briseno v. Henderson, 998 F.3d 1014, 1027 (9th Cir. 2021)

Fee Agreements with Defendants
Briseno v. Henderson



Agreements with Other Plaintiffs’ Counsel

The court has the ultimate authority to 
determine how the aggregate fee is to be 
allocated among counsel.

See, e.g., Arkansas Teacher Retirement System v. State Street Bank, 512 F.Supp.3d 196, 266 
(D.Mass. 2020) (citing 5 WILLIAM B. RUBENSTEIN, Newberg on Class Actions §15:23).



Agreements with Other Plaintiffs’ Counsel
Hance v. Super Store Industries

Fee-sharing agreement between counsel in class action was 
invalidated by the Court where retainer failed to inform the clients that one 
of the attorneys did not maintain professional liability insurance under 
former California Rule of Professional Conduct 3-410(A) (current Rule 
1.4.2).

Hance v. Super Store Industries, 44 Cal.App.5th 676, 687-688, 257 Cal.Rptr.761, 769 (2020)



Agreements with Other Plaintiffs’ Counsel
Hance v. Super Store Industries

The Court rejected the argument that, in a class 
action, an award of attorney’s fees must be tied to the 
attorney’s actual efforts to benefit the class, regardless 
of any fee division agreement.  Or, stated another way: 
that, if a quantum meruit recovery is appropriate, his 
co-counsel’s fee award must be limited to the hours 
reflected in his time records, multiplied by a reasonable 
hourly rate.

Hance v. Super Store Industries, 44 Cal.App.5th 676, 693, 257 Cal.Rptr.761, 773 (2020)



Agreements with Other Plaintiffs’ Counsel
Hance v. Super Store Industries

“We must construe the attorney’s ‘contribution’ and ‘services rendered’ 
to include the service of referring the matter to an attorney experienced in 
the field relevant to the representation or experienced as a class action 
attorney.  Under this construction, in assessing the value of an attorney’s 
services to the client or the class for quantum meruit purposes, the trial 
court may consider the reasonable value to the client or the class of the 
referral.”

Hance v. Super Store Industries, 44 Cal.App.5th 676, 694, 257 Cal.Rptr.761, 774 (2020)



Arkansas Retirement System

Various Class Counsel:
● Failed to Read His Fee Declaration before Signing It
● Submitted Purported “Regular Rates Charged for Their

Services” Even Though they Had Few, if Any, Paying
Clients

● Submitted Double-Time for Staff or Contract Attorneys
Employed by Other Firms But Paid by Third Firm,
Primarily to Increase the Third Firm’s Lodestar

● Presented Misleading Description of the Fitzpatrick Study
● Violated Professional Rules 7.2 and 1.5(e) by Paying

an Undisclosed “Finder’s Fee”
● Violated Professional Rule 1.4 by Failing to Disclose to the

Class that Part of the Awarded Fees Would Be Used for this
Undisclosed Finder’s Fee



Arkansas Retirement System

The Court reduced Class Counsel’s 
fees from 25% to only 20% based on the 
violation of Rule 11 and the Rules of 
Professional Responsibility.



Valuation of “Fund”
CAFA

If a proposed settlement in a class action provides 
for a recovery of coupons to a class member, the 
portion of any attorney’s fee award to class counsel 
that is attributable to the award of the coupons shall be 
based on the value to class members of the coupons 
that are redeemed.

28 U.S.C. §1712(a)



Valuation of “Fund”
CAFA

In determining whether the “coupon” settlement 
provisions of CAFA apply, the Court looks to:

(1) whether class members have to hand over more of 
their own money before they can take advantage of 
a discount or rebate or credit

(2) whether the credit is valid only for select products 
or services

(3) how much flexibility the credit provides, including 
whether it expires and/or is freely transferrable

In re Online DVD, 779 F.3d 934, 951 (9th Cir. 2015); see also, e.g., In re Sw. Airlines Voucher Litig., 799 F.3d 701, 
706 (7th Cir. 2015) (whether the credits have modest value compared to the new purchase for which they must be 
used, and whether they expire soon, are not transferable, and/or cannot be aggregated); Synfuel Tech. v. DHL Exp., 
463 F.3d 646, 654 (7th Cir. 2006) (whether the relief forces future business with the defendant, and the likelihood that 
the full amount of the defendant’s gains will not be disgorged).



Valuation of “Fund”
(and/or “Benefit” to Class, and/or “Fairness, Reasonableness, Adequacy” under Rule 23(e))

Briseno v. Henderson

“The lion’s share of the money – almost $7 million – will end up in the 
pockets of attorneys, while the class receives relative scraps, less than a 
million dollars.  So little goes to the class members in a claims-made 
settlement, such as this one, because the redemption rate is notoriously low, 
especially when it involves small-ticket items.  The redemption rate shrinks 
even further if the settlement, as here, provides for no direct notice to class 
members.  Despite ConAgra's claim that it could potentially provide over 
$95 million in payments and value to the class members, they ended up 
receiving only about 1% of that touted amount.  And that was no surprise, 
given how the parties knowingly structured the settlement.  This gross 
disparity in distribution of funds between class members and their class 
counsel raises an urgent red flag demanding more attention and scrutiny.”

Briseno v. Henderson, 998 F.3d 1014, 1026 (9th Cir. 2021).



Valuation of Injunctive Relief
Briseno v. Henderson

“Under the settlement, ConAgra agreed to refrain from marketing 
Wesson Oil as ‘100% Natural’.  That sounds great, except that ConAgra 
already abandoned that strategy in 2017 – two years before the parties 
hammered out their agreement – for reasons it claims were unrelated to this 
or any other litigation. Even worse, ConAgra’s promise not to use the phrase 
‘100% Natural’ on Wesson Oil appears meaningless because ConAgra no 
longer owns Wesson Oil…. Simply put, Richardson can resume using the 
‘100% Natural’ label at any time it wishes, thereby depriving the class of 
any value theoretically afforded by the injunction. ConAgra thus essentially 
agreed not to do something over which it lacks the power to do. That is like 
George Lucas promising no more mediocre and schlocky Star Wars sequels 
shortly after selling the franchise to Disney.”

Briseno v. Henderson, 998 F.3d 1014, 1028 (9th Cir. 2021).



Class brought claims against Bank of America for charging 
excessive interest through the assessment of overdraft fees. 

Cases across the country found this was not interest and dismissed 
the cases.

Plaintiffs’ counsel convinced the district court to buck that trend and 
beat a motion to dismiss.

Negotiated a $66 million settlement while on appeal (including 
$29mm in debt relief).

Included $1.2 billion in injunctive relief—the savings the class 
would get from the cessation of the practice.

Farrell v. Bank of America, 827 Fed.Appx. 628, 631 (9th Cir. 2020).

Discretionary Application of Lodestar Cross-check
Farrell v. Bank of America



Class counsel requested 20.5% of the monetary relief.

District court found that the fee was reasonable:
• “the injunctive relief, estimated at $1.2 billion, is substantial”
• “the result obtained here by Class Counsel is remarkable,” 

especially in light of “the adverse legal landscape.”
• “hard fought battle,” that was litigated with “tenacity and great 

skill”
• Ted Frank and other professional objectors appealed to the Ninth 

Circuit, arguing that the district court was required to conduct a 
lodestar cross-check & that the district court should not have 
considered the value of the injunctive relief.

Discretionary Application of Lodestar Cross-check
Farrell v. Bank of America



The objectors argued that Ninth Circuit should require a 
lodestar crosscheck for all common fund fee awards.

But the Ninth Circuit correctly ruled that cross checks are 
discretionary, and the district court did not err in 
exercising its discretion to not conduct a lodestar cross-
check.

Farrell v. Bank of America, 827 Fed.Appx. 628, 631 (9th Cir. 2020).

Discretionary Application of Lodestar Cross-check
Farrell v. Bank of America



“While it can be difficult to value nonmonetary relief, we have 
no trouble finding that the value here exceeds the $29.1 
million assigned to it by the parties. Even more valuable than 
the debt forgiveness is Defendant-Appellee’s agreement to 
refrain from assessing the fees challenged in this lawsuit –
over the five-year moratorium imposed under the settlement 
agreement, Defendant-Appellee will forgo assessing $1.2 
billion in fees. We do not struggle to conclude, as the district 
court did, that counsel generated benefits far beyond the cash 
settlement fund.”

Farrell v. Bank of America, 827 Fed.Appx. 628, 631 (9th Cir. 2020).

Valuation of Injunctive Relief
Farrell v. Bank of America



A plaintiff is not considered a “prevailing 
party” under the so-called “catalyst theory” where the 
litigation arguably brings about a voluntary change in 
position by the defendant, but in the absence of a 
formal judgment or consent decree.

Buckhannon Bd. and Care Home, Inc. v. West Virginia Dept. of Health and Human
Resources, 532 U.S. 598, 605 (2001).

(But see, e.g., 5 U.S.C. §552(a)(4)(E)(ii)(II) (which was subsequently amended to expressly allow a plaintiff suing under the
Freedom of Information Act to recover attorney’s fees where relief is obtained thru “a voluntary or unilateral change in
position by the agency”))

Valuation of Injunctive Relief

No “Catalyst Theory” based on Lobbying / Legislation



Proportionality

While proportionality is an appropriate 
consideration in assessing a fee award, there
is no per se requirement of proportionality in an 
award of attorney fees.

See, e.g., Gurule v. Land Guardian, 912 F.3d 252, 259 (5th Cir. 2018) (affirming a fee award
that was 11 times the plaintiff’s damages and 33 times her net recovery).
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