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Article III Standing Generally
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U.S. Constitution 

art. III, § 2  

▪ Limits federal 

judicial power to 

resolving “cases” 

and 

“controversies”

▪ Plaintiffs must

have a personal

stake in the

outcome of the

case

Constitutional requirements

▪ Injury in Fact

▪ An invasion of a legally protected

interest that is concrete, particularized, 

and actual or imminent

▪ Causation

▪ Plaintiff’s injury is fairly traceable to

defendant’s alleged conduct

▪ Redressability

▪ The requested relief is likely to redress

plaintiff’s injury
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Amnesty Int’l USA, 568 U.S. 398, 408-09 (2013)

330, 338-42 (2016); Susan B. Anthony List v. Driehaus, 573 U.S. 149, 157-58 (2014); Clapper v.

See TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2203-07 (2021); Spokeo, Inc. v. Robins, 578 U.S.

▪ There is a substantial risk that the harm will occur

▪ Certainly impending; or

▪ For future harm, the threatened injury is:

▪ For past harm, the plaintiff actually suffered the injury

Actual or Imminent

▪ Injury is not a generalized grievance

▪ Injury affects the plaintiff in a personal and individual way

Particularized

▪ Injury is not abstract or hypothetical

▪ Injury is real, de facto, and actually exists

Concrete

Injury in Fact



Concrete Harm: The Basic Inquiry
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“No concrete 

harm, no standing”

TransUnion LLC v. 

Ramirez, 

141 S. Ct. 2190, 2200 

(2021)

Determining concrete harm

▪ Close relationship to a harm traditionally 

recognized as providing a basis for a 

lawsuit in American courts

▪ Close historical or common-law analogue 

for plaintiff’s injury

Focus on the past, not the future

▪ “Spokeo[, Inc. v. Robins,] is not an open-

ended invitation for federal courts to 

loosen Article III based on contemporary, 

evolving beliefs about what kinds of suits 

should be heard in federal courts.”  

▪ TransUnion, 141 S. Ct. at 2204.



Concrete Harm: As Applied
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Tangible harms (the easier ones)

▪ Physical harm

▪ Monetary harm

Intangible harms (the harder ones)

▪ Close relationship to a harm traditionally recognized as providing 

a basis for lawsuits in American courts

▪ Reputational harms (libel; defamation)

▪ Disclosure of private information

▪ Intrusion upon seclusion

▪ Constitutional harms (free speech; free exercise)

▪ Statute-based injuries & Congressional judgment

▪ Congress cannot enact a concrete injury into existence

▪ Congress can elevate a concrete injury to legally cognizable status

▪ Statutory violation alone does not automatically satisfy injury in fact



Concrete Harm:  Risk of Future Harm
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Spokeo, Inc. v. Robins, 578 U.S. 330, 341-42 (2016)

▪ Suggested a “risk of real harm” might satisfy the

concreteness requirement

▪ Some courts had read Spokeo to support Article III

standing for damages based on a risk of future harm

TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2210-13 (2021)

▪ Rejected argument that “a material risk of future harm can

satisfy the concrete-harm requirement”

▪ Injunctive Relief: Risk of harm may be concrete enough to

support future-looking, injunctive relief to prevent harm, if

that risk is sufficiently imminent and substantial

▪ Monetary Relief: Risk of harm, alone, is not sufficiently

concrete to support money damages to remedy past harm



Concrete Harm:  Case Study
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TransUnion LLC v. 

Ramirez, 141 S. Ct. 

2190 (2021)

▪ Credit reports

incorrectly identified

class members as

OFAC “specially

designated

nationals”

▪ Alleged violations of

the Fair Credit

Reporting Act

▪ Sought statutory

and punitive

damages

Standing vs. No Standing

▪ Concrete harm

▪ Class members whose credit reports

were disseminated to third parties

(reputational harm like defamation)

▪ No concrete harm

▪ Class members whose credit reports

were not disseminated to third parties

(no publication, no actual harm)

▪ Incorrect formatting of disclosures and

summary-of-rights, without evidence of

harm, is a bare procedural violation



Article III Standing in Class Actions
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At the Pleadings Stage

▪ Question: Does a named plaintiff have to establish that all 

putative class members have Article III standing?  

▪ Answer: No; the named plaintiff need only show that he or she 

has standing  

At the Class Certification Stage

▪ Question:  Can a court certify a class that contains members 

who lack standing (i.e., uninjured class members)?

▪ Answer:  Sometimes, but the answer depends on the court and 

the facts of the case  

At the Remedy/Judgment Phase

▪ Question:  Can a court provide relief to uninjured class 

members who lack standing?

▪ Answer:  No  



U.S. Supreme Court Guidance
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Tyson Foods, Inc. v. Bouaphakeo, 

577 U.S. 442 (2016)

▪ Question presented:

▪ Whether a class may be 

certified if it contains uninjured 

members with no legal right to 

any damages

▪ Did not address:

▪ Whether uninjured class 

members can recover 

damages 

▪ Whether a court can certify a 

class that contains uninjured 

class members

TransUnion LLC v. Ramirez, 

141 S. Ct. 2190 (2021)

▪ “Every class member must have 

Article III standing in order to recover 

individual damages. ‘Article III does 

not give federal courts the power to 

order relief to any uninjured plaintiff, 

class action or not.’”

▪ Id. at 2208 (quoting Tyson Foods, 

577 U.S. at 466 (Roberts, C.J., 

concurring))

▪ Open question: “[W]hether every 

class member must demonstrate 

standing before a court certifies a 

class.” 

▪ Id. at 2208 n.4



Class Member Standing at Class 
Certification
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Absent class members need 

not establish standing

▪ Majority of Circuit Courts

▪ 1st, 3d, 4th, 7th, 9th, 10th,

11th, & D.C. Circuits

▪ Standing of absent class members

should be addressed under Rule 23

▪ Mostly Pre-TransUnion decisions

▪ Should courts reexamine the

intersection between Article III

and Rule 23?

▪ Moss v. United Airlines, Inc.,

20 F.4th 375, 379 n.7 (7th Cir.

2021) (suggesting “yes”)

Court cannot certify a class 

with members lacking standing

▪ Minority of Circuit Courts

▪ 2d & 8th Circuits

▪ Prohibits certification of a class

that, as defined, includes members

without standing

▪ Does not require absent class

members to submit evidence of

personal standing

▪ See, e.g.,

▪ Johannessohn v. Polaris Indus.

Inc., 9 F.4th 981, 987 (8th Cir.

2021)

▪ Barrows v. Becerra, 24 F.4th

116, 128 (2d Cir. 2022)



Certification of Classes Containing 
Uninjured Members
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Basic concept:

A class that—as 

defined—sweeps in 

putative class

members who have

not suffered a 

legally cognizable 

injury and, thus, are 

not entitled to relief

What is the problem?

▪ Article III Standing

▪ Predominance & Superiority

▪ Overbroad Class Definition

▪ Typicality & Adequacy

▪ Ascertainability

▪ Rules Enabling Act—28 U.S.C. § 2072(b)

General certification rule

▪ Courts should not certify a class that

contains “too many” uninjured class

members

▪ Courts take different approaches to

drawing this line



“A Great Many” Uninjured Class Members
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Standard:  A “great many” or a “great number” 

▪ Courts should deny certification of a class containing “a great 

many” or “a great number” of uninjured members

▪ Viewed as an overbroad class definition

Application

▪ No precise numerical measure

▪ A matter of degree, dependent on the facts

▪ Messner v. Northshore Univ. HealthSys., 669 F.3d 802, 824-25 (7th Cir. 

2012) (finding class with 2.4% uninjured members “not significant enough” 

to deny certification)

▪ Oshana v. Coca-Cola Co., 472 F.3d 506, 514-15 (7th Cir. 2006) (affirming 

denial of certification of class defined to include “millions” of uninjured 

members)

Courts: the 7th Circuit leads the way

▪ District Courts in the 2d, 4th, 10th, & 11th Circuits



More than a “De Minimis” Number
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The De Minimis Standard 

▪ Courts should not certify a class that contains more than “a de

minimis” number of uninjured class members

Plaintiff must show 

▪ Common evidence exists to prove injury to “all or virtually all” class

members; and

▪ A reliable way to ensure all class members suffered an injury before

distribution of damages

Application

▪ Percentage of uninjured members of the class

▪ 5% - 6% constitutes the outer limits of de minimis

▪ 12.7% exceeds a de minimis amount

▪ Number of uninjured members is also relevant

▪ 3 out of 55 class members may be acceptable (5.45%)

▪ 864 out of 16,000 may be problematic (5.4%)



More than a “De Minimis” Number
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Courts

▪ U.S. District Court for the District of Colombia

▪ In re Rail Freight Fuel Surcharge Antitrust Litig., 292 F. Supp. 3d

14, 137-38 (D.D.C. 2017) (12.7% of the class is not de minimis)

▪ D.C. Circuit affirmed, but did not expressly adopt the de minimis

standard.  In re Rail Freight Fuel Surcharge Antitrust Litig. – MDL

No. 1869, 934 F.3d 619 (D.C. Cir. 2019)

▪ Applied by District Courts in the 2d & 3d Circuits

“De minimis” vs. a “great many”

▪ Effectively the same analyses under a different name

▪ Both primarily focused on the numbers

▪ In most cases, these two methods likely lead to the same results



The 1st Circuit’s Functional Approach
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Standard

Plaintiff must 

demonstrate an 

“administratively 

feasible” and “fair” 

method for culling 

uninjured members 

from the class 

before judgment

In re Asacol Antitrust 

Litig., 907 F.3d 42, 

51-55 (1st Cir. 2018)

Administrative Feasibility

▪ An efficient method of identifying and culling out 

uninjured class members 

▪ “Inefficiency can be pictured as a line of 

thousands of class members waiting their turn 

to offer testimony and evidence on individual 

issues.”

Fairness

▪ Protective of defendant’s constitutional Due 

Process and 7th Amendment rights

▪ “Unfairness is … well pictured as an attempt to 

eliminate inefficiency by presuming to do away 

with the rights a party would customarily 

have to raise plausible individual challenges on 

[individual] issues.”



The 1st Circuit’s Functional Approach
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Application

▪ Permitted: Unrebutted

affidavits of class members

attesting to injury in fact

▪ In re Nexium Antitrust Litig.,

777 F.3d 9, 21 (1st Cir. 2015)

▪ Prohibited: Affidavits of class

members containing

testimony that defendant

genuinely challenges

▪ In re Asacol Antitrust Litig.,

907 F.3d 42, 51-57 (1st Cir.

2018)

Burdens

▪ Defendant: Show “more than

speculation” that the class

contains uninjured members

▪ Plaintiff: Prove a method to

cull those members from the

class in an administratively

feasible and fair manner

▪ Bais Yaakov of Spring Valley

v. ACT, Inc., 12 F.4th 81, 88-

92 (1st Cir. 2021)



Standard Rule 23(b)(3) Predominance
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9th Circuit Approach

▪ Courts must determine whether individual questions of putative 

class members’ injury status and standing predominate over 

common questions under Rule 23(b)(3)

▪ Olean Wholesale Grocery Coop. v. Bumble Bee Foods LLC, 

31 F.4th 651, 668-69 & n.12 (9th Cir. 2022) (en banc)

11th Circuit Approach

▪ “[W]hen it appears that a large portion of the class does not have 

standing . . . and making that determination for these members 

of the class will require individualized inquiries[:]”

▪ Courts “must consider under Rule 23(b)(3) before certification 

whether the individualized issue of standing will predominate 

over the common issues in the class”

▪ Cordoba v. DIRECTV, LLC, 942 F.3d 1259, 1277 (11th Cir. 2019)



Uninjured Class Members: Practice Points

Know the law in your jurisdiction

▪ Does the Circuit Court allow certification of classes with

uninjured class members?

▪ If so, does the Circuit Court have a set rule?

▪ Under what analytical rubric do courts in the Circuit consider the

impact of uninjured class members?

Make the argument (if case circumstances permit)

▪ Challenge the class definition as overbroad

▪ Challenge the class on Rule 23(b)(3) predominance grounds

▪ Collect and present evidence that putative class members have

not been injured and lack standing

▪ Focus on the practical effects of uninjured class members and

the need to remove uninjured members from the class
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Use of Rule 68 Offers of Judgment and 
“Picking Off” Strategies in Class Actions
Steven P. Benenson
Chair, Complex Complex Litigation Group



(a) Making an Offer; Judgment on an Accepted Offer. At least 14 days before the date set
for trial, a party defending against a claim may serve on an opposing party an offer to allow
judgment on specified terms, with the costs then accrued. If, within 14 days after being
served, the opposing party serves written notice accepting the offer, either party may then
file the offer and notice of acceptance, plus proof of service. The clerk must then enter
judgment.
(b) Unaccepted Offer. An unaccepted offer is considered withdrawn, but it does not
preclude a later offer. Evidence of an unaccepted offer is not admissible except in a
proceeding to determine costs.

* * *
(d) Paying Costs After an Unaccepted Offer. If the judgment that the offeree finally obtains
is not more favorable than the unaccepted offer, the offeree must pay the costs incurred
after the offer was made.

Rule 68 Offer of Judgment
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Costs under Rule 68(d) are typically defined as “taxable costs” such as court filing 
fees, photocopying costs, marshal fees, transcription fees, witness fees, 
compensation for court-appointed experts and interpretation services, and other 
court costs enumerated in 28 U.S.C. §1920. See, e.g., Parkes v. Hall, 906 F.2d 658, 
660 (11th Cir. 1990); Jackson v. Greyhound Lines, Inc., 2016 WL 3538598, at *1 
(E.D. Pa. June 29, 2016); Hedru v. Metro-North Commuter R.R., 433 F. Supp. 2d 
358, 360 (S.D.N.Y. 2006). 
Does not include attorneys’ fees. Marek v. Chesney, 473 U.S. 43-44 (1985) 
(Brennan, J. dissenting).

What Costs Are Recoverable?
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• “Sets the table.” Defendant addresses conduct and provides 
redress.

• Disaligns interests of representative and putative class counsel.
• Plaintiff’s financial ability to pay.
• When to make the offer?

o Early after investigation of claims.
o During or after discovery.
o Before or during pendency of class certification.
o Before court ordered or voluntary mediation.

• Enlisting assistance of the court or magistrate.

Strategic Considerations

4
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An offer of judgment needs to be in writing. See Cole v. Wodziak, 169 
F.3d 486, 487 (7th Cir. 1999).
The offer must be unconditional, the plaintiff must accept the offer in 
full, and the offer cannot present or include a counteroffer. See Bentley 
v. Bolger, 110 F.R.D. 108, 113 (C.D. Ill. 1986).
Defendant is only entitled to exact terms of offer.  Steiner v. Lewmar, 
Inc., 816 F.3d 26, 31 (2nd Cir. 2016).

Form of the Offer



6

Statutory damages – actual, treble or punitive. See, e.g., New Jersey Consumer Fraud Act (CFA), 
N.J.S.A. 56:8-2 et. seq.; California Consumers Legal Remedies Act (CLRA), Cal. Civ. Code §1750 et. seq.
Incentive fee?  Depends on timing.
Injunctive relief: order enjoining the methods, acts, or business practices in question.
Attorneys’ fees

• Methodology varies by jurisdiction
• Percentage of recovery method. In re AT&T Corp. Sec. Litig., 4555 F3d 160, 164 (3rd Cir. 2006).
• Lodestar. Wal-mart Stores, Inc. v Visa U.S.A. Inc., 396 F.3d 96, 121 (2nd Cir. 2005).

Costs
• Specify which costs are included.
• Offer unspecified costs to be determined by court.
• Remain silent about costs.  Costs left to court’s discretion.

Pre-judgment interest.
Non-admission of liability.  Accepted offer is a public record.

What the Offer Should Include 
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Case Mooted See Weiss v. Regal Collections, 385 F.3d 337, 340 (3rd Cir. 2004); Warren v. Sessoms & 
Rogers, P.A., 676 F.3d 365, 371 (4th Cir 2012); O’Brien v. Ed Donnelly Enters., Inc., 575 F.3d 567, 575 (6th

Cir. 2009). See also Damasco v. Clearwire Corp., 662 F.3d 891, 896 (7th Cir. 2011) (Offer made in state 
court prior to removal.  “To allow a case, not certified as a class action and with no motion for class 
certification even pending, to continue in federal court when the sole plaintiff no longer maintains a 
personal stake defies the limits on federal jurisdiction expressed in Article III.”). 

Case Not Mooted See Stein v. Buccaneers Ltd. P’Ship, 772 F.3d 698, 707 (11th Cir. 2014) (after offers 
lapsed, the legal relationship between parties remained the same, the named plaintiffs had claims and 
defendant retained all defenses, and no judgment was entered, payment made, or injunction entered. 
“The individual claims were not moot.”). See also Bais Yaakov v. ACT, Inc., 798 F.3d 46, 52 (1st Cir. 2015);
Chapman v. First Index, Inc., 796 F.3d 783, 787 (7th Cir. 2015) (overruling Damasco); Tanasi v. New 
Alliance Bank, 786 F.3d 195, 200 (2nd Cir. 2015); Hooks v. Landmark Industries, Inc., 797 F.3d 309, 
315 (5th Cir. 2015); Diaz v. First American Home Buyers Protection Corp., 732 F.3d 948, 954-955 (9th Cir. 
2013).

Impact of Rejected Offer on 
Standing
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Campbell-Ewald Co. v. Gomez, 577 U.S. 153 (2016)
• TCPA unsolicited text message claim.
• Defendant made Rule 68 offer for statutory damages and injunctive relief, but without

attorneys’ fees or admitting liability.
• Plaintiff permitted it to lapse.
• Defendant moved to dismiss on standing grounds before class certification.
• District court denied motion (later granted summary judgment on another basis).  9th Circuit

vacated. SCOTUS affirms district court.
• Analogizing to contract claims, “Campbell's settlement bid and Rule 68 offer of judgment, once

rejected, had no continuing efficacy.”
• Rule 68 is silent on standing issue.  Only sanction permitted is imposition of costs.
• When offer expired, plaintiff stood “emptyhanded,” the TCPA complaint unsatisfied.
• “[A] would-be class representative with a live claim of her own must be accorded a fair

opportunity to show that certification is warranted.”

SCOTUS Weighs In
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“We need not, and do not, now decide whether the result would be 
different if a defendant deposits the full amount of the plaintiff's 
individual claim in an account payable to the plaintiff, and the court 
then enters judgment for the plaintiff in that amount. That question is 
appropriately reserved for a case in which it is not hypothetical.”

SCOTUS Weighs In
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(a) DEPOSITING PROPERTY. If any part of the relief sought is a money 
judgment or the disposition of a sum of money or some other 
deliverable thing, a party—on notice to every other party and by leave 
of court—may deposit with the court all or part of the money or thing, 
whether or not that party claims any of it. The depositing party must 
deliver to the clerk a copy of the order permitting deposit.
See Tegtmeier v. PJ Iowa, L.C., 189 F. Supp. 3d 811, 825 (S.D. Iowa 
2016).

Rule 67 Deposit into Court
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Case Mooted Leyse v. Lifetime Ent. Servs., LLC, 679 F. App’x 44, 48 (2nd Cir. 2017) (upholding 
order entering judgment on behalf of the plaintiff upon tender to the clerk of all offered 
monetary damages and costs); Gray v. Kern, 143 F. Supp. 3d 363, 367 (D. Md. 2016), aff’d 
in part, vacated in part (case mooted where full amount recoverable is deposited with the 
clerk and court enters judgment in that amount); S. Orange Chiropractic Ctr., LLC v. Cayan 
LLC, No. 15-13069, 2016 WL 1441791, at *4–5 (D. Mass. Apr. 12, 2016) (providing plaintiff 
with a bank check moots the remaining claim). 
Case Not Mooted Fulton Dental, LLC v. Bisco, Inc., 860 F.3d 541, 547 (7th Cir. 2017) (no 
principled distinction between Rule 68 offer and deposit with court offering full 
compensation); Chen v. Allstate Ins. Co., 819 F.3d 1136, 1139 (9th Cir. 2016) (depositing 
money in escrow does not provide plaintiff with an “actual relief” and does not moot 
plaintiff’s individual claim), Ung v. Universal Acceptance Corp., No.15-127, 2016 WL 
3136858, at *5 (D. Minn. June 3, 2016) (tendering a certified check does not moot 
plaintiff’s individual claim).

Courts Again Split
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• Make Rule 68 offer early in case.
• Offer should be in writing, unambiguous, unconditional, and 

contain all forms of redress recoverable, especially injunctive relief.
• Consider depositing statutory damages, costs and attorneys’ fees in 

court.  Alternatively, send a check.
• Enlist court or magistrate’s assistance.

Key Takeaways
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Same strategic considerations as with Rule 68.
Offer should include same things—statutory damages, interest, costs, attorneys’ fee, 
business practice changes etc.
Typically, does not require court involvement if class is not certified. See, e.g., 7B Charles 
Alan Wright & Arthur R. Miller, Federal Prac. & Proc., Settlement, Voluntary Dismissal, or 
Compromise of Class Actions-Purpose and Scope of Rule 23(e) § 1797 (3d ed. 2021).  But 
see Diaz v. Trust Territory of the Pacific Islands, 876 F.2d 1401 (9th Cir. 1989) (pre-
certification settlements require judicial approval under Rule 23), abrogated by Rule 23 (e) 
(2018).
Settlement effectively converts case from a class to an individual claim.
Moots only named plaintiff’s claims, not absent class members. 

“Picking Off” the Named Plaintiff 
Pre-Certification
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Agreements by plaintiff’s counsel not to bring other claims against 
defendant are unenforceable as a restraint on practice of law. Model 
Rule of Professional Conduct 5.6(b).  
The courts have reasoned that leaving potential plaintiffs without the 
services of an experienced counsel is unethical. Often a limited 
numbers of attorneys have the expertise, experience, and competence 
to deal with the complexity of a class action lawsuit. See, In re 
Zaurmban, 177 N.J. 564 (N.J. 2003).

Agreements Not to Sue
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Representations and warranties to include in the Settlement 
Agreement:

• Does not know of any other potential plaintiff with a similar claim.
• Neither plaintiff’s counsel nor firm is currently representing another similiarly situated

client.
• Not investigating any similar claims against defendant.

Include non-admission of liability and confidentiality provisions.

Representations, Warranties and 
Confidentiality
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Can unilaterally change business practices, offer remuneration, adjust 
the accounts of exisiting customers, extend warranties etc. without 
court approval.
Works best for small putative classes.
Does not moot absent class members claims, but may deter opt-ins.

Settling with Absent Class Members 
Pre-Certification
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The predominant view is there is no relationship between a potential class member and the plaintiff’s counsel 
until the court certifies the class action. See, In re Katrina Canal Breaches Consol. Litig., 2008 WL 4401970, at *3 
(E.D. La. Sept. 22, 2008). 
Multiple jurisdictions have found that the defense counsel could communicate with the absent class members 
and “negotiate individual settlements before certification.” See, e.g., Christiansen v. Kiewit-Murdock Inv. Corp., 
815 F.2d 206, 212-13 (2nd Cir. 1987); Duhaime v. John Hancock Mut. Life Ins. Co., 183 F.3d 1, 4 (1st Cir. 1999).
Raises questions over nature of communication. 

• Disclose lawsuit and nature of claims?
• Provide copy of complaint?
• Identify defense and class counsel?
• Seek a release?
• Advise court in advance?

Courts restrict this tactic if deemed deceptive, coercive, or otherwise improper. See Casey v. Home Depot, No. 
EDCV142069JGBSPX, 2016 WL 7479347, at *8 (C.D. Cal. Sept. 15, 2016).

Communications with Absent Class 
Members
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Picking off the lead plaintiff or absent class members does not moot 
their claims but is a sensible strategy in certain cases.
Including representations, warranties and confidentiality provisions 
can provide some measure of repose.
Be cautious when communicating with absent class members.

Key Takeways



Class Action Settlements: Cy Pres Distributions 

Michael J. Mueller
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The standard of review for district court approval of settlement agreements and cy pres distribution is an 
abuse of discretion standard. See Nachshin v. AOL, LLC, 663 F.3d 1034, 1038 (9th Cir. 2011).

2

Cy Pres Awards & Class Settlements

What is Cy Pres?

• Cy pres awards are
distributions of
unclaimed money from
class settlement funds.

• Settlement funds often
maintain a balance for
various reasons,
including class
members failing to cash
their check or the
remaining amount in
the settlement fund is
too small to justify
direct distribution to
class members.

Who Receives Cy Pres?

• Cy pres awards are
distributed “to
nonprofit organizations
whose work is
determined to
indirectly benefit class
members.” Frank v.
Gaos, 139 S. Ct. 1041,
1045 (2019).

Goal of Cy Pres?

• The goal of cy pres is to
ensure the “next best
distribution” of
settlement funds.

• Therefore, the court,
“should not approve a
cy pres distribution
unless it bears a
substantial nexus to the
interests of the class
members.” Lane v.
Facebook, Inc., 696 F.3d
811, 821 (9th Cir. 2012);
see also Masters v.
Wilhelmina Model
Agency, Inc., 473 F.3d
423, 436 (2d Cir. 2007).



1) Adequacy of the nexus between the class injury and the cy pres recipient

• See Koby v. ARS Nat’l Serv., Inc., 846 F.3d 1071, 1080 (9th Cir. 2017); Dennis v. Kellogg Co., 697 F.3d 858, 865 (9th Cir.
2012).

• But see older cases: In re Motorsports Merch. Antitrust Litig., 160 F.Supp. 2d 1392, 1396–99 (N.D. Ga. 2001)
(distributing $1.85 million remaining from a settlement relating to merchandise sold at professional stock car races to
10 organizations including Make–a–Wish Foundation, a children’s hospital, American Red Cross, and Susan G. Komen
Breast Cancer Foundation); Superior Beverage Co., Inc. v. Owens–Illinois, Inc., 827 F.Supp. 477, 480 (N.D. Ill. 1993)
(awarding $2 million from an antitrust class action settlement to 15 applicants, including the San Jose Museum of Art,
the American Jewish Congress, a public television station, and the ACLU).

2) Whether the class award is non-distributable (i.e., burdensome or costly to distribute to
individuals)

• See Nachshin v. AOL, LLC, 663 F.3d 1034, 1038 (9th Cir. 2011); Pearson v. NBTY, Inc., 772 F.3d 778, 783
(7th Cir. 2014).

3) Comparison of what class members receive compared to cy pres recipients

• See In re Google Inc. Cookie Placement Consumer Privacy Litig., 934 F.3d 316, 327-28 (3d Cir. 2019).

4) Potential for conflict of interests with counsel or the court
• See In re Easysaver Rewards Litig., 906 F.3d 747, 762 (9th Cir. 2018); SEC v. Bear, Stearns & Co., 626 F.

Supp. 2d 402, 415 (S.D.N.Y. 2009); In re Google Inc. Cookie Placement Consumer Privacy Litig., 934 F.3d
316, 327, 331 (3d Cir. 2019).
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Factors For Cy Pres Approval
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Potential Jurisdictional & Standing Issues

Marek v. Lane, 571 U.S. 1003 (2013).

• Plaintiffs settled with Facebook for collecting personal data and publishing 
certain online actions on the individual’s profile page, allowing all Facebook 
friends to see the individual’s online actions. Undistributed funds went to the 
Digital Trust Foundation to promote privacy protections online. The Supreme 
Court denied petition for cert to review the settlement approval. 

• Chief Justice Roberts wrote a statement respecting the denial of cert but 
questioned the constitutionality of cy pres remedies in class action 
litigation. There are "fundamental concerns surrounding the use of such 
remedies in class action litigation, including when, if ever, such relief should 
be considered; how to assess its fairness"; what the respective roles of the 
judge and parties should be; and "how closely the goals of an enlisted 
organization must correspond to the interests of the class . . . .” 

• In closing, Chief Justice Roberts hinted towards a need for the Court to 
clarify the limits of cy pres remedies considering its growing use in class 
action settlements. 
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SCOTUS Punts Cy Pres Issue . . . 

Frank v. Gaos, 139 S. Ct. 1041 (2019). 

• Plaintiffs sued Google for violations of the Stored Communications Act
(SCA). The parties negotiated a 100% cy pres settlement, consisting of
more than $5 million with no distribution to class members.

• The Supreme Court granted cert to review whether the cy pres
settlement approved by the district court satisfied Fed. R. Civ. P. 23(e)
requirements that the class settlement be “fair, reasonable, and
adequate.”

• The Court vacated the judgment in light of substantial standing
questions due to the Court’s recent ruling in Spokeo, Inc. v. Robins, 578
U.S. 330 (2016) (“Article III standing requires a concrete injury even in the
context of a statutory violation.”).

• Justice Thomas, dissenting, would have found standing, but reversed the
lower court’s settlement approval on the merits because the cy pres
payment did not provide relief to any class members.



6

. . . but may revisit it

Petition for cert: Lowery v. Joffe, et al., No. 21-1535 
In re Google Inc. Street View Elec. Comm. Litig., 21 F.4th 1102 (9th Cir. 2021). 

• Objector petitioned for cert on June 3, 2022. Petitioner argued the cy pres distribution was
inappropriate because the distribution passed over class members and went straight to large non-
profit organizations that had previously supported defendants.

• Perhaps spurring this petition was Judge Bade’s concurrence questioning the cy pres doctrine –
especially cy pres-only distributions where class members receive no benefit at all from the
settlement. Cy pres-only settlements “extinguish their claims without awarding them any
damages.”

• The petition asks SCOTUS to rule on the alleged circuit split between the Ninth Circuit allowing cy
pres distribution whenever funds cannot be spread among every class member—cy pres-only
settlements—and other circuits that require funds be distributed to at least some portion of the
class before non-class members.

• 19 State Attorneys General submitted an amicus brief on July 7, 2022, in support of petitioner.
Amici ask the Court to grant cert to address “fundamental concerns” of consumer class action cy
pres settlements across the U.S. Additionally, amici argue that cy pres-only settlements are an
example of the growing use of cy pres to resolve class actions, which disadvantage class members.
This case is an ideal vehicle for the Court to provide guidance on cy pres agreements—if ever
acceptable— because the standing issues from Frank v. Gaos are resolved.
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Case Law

In re Google Inc. Street View Electronic Communications Litigation, 21 F.4th 1102 
(9th Cir. Dec. 27, 2021). 

• A $13 million settlement fund was approved by the district court, which included distribution to 9
cy pres recipients proposed by plaintiffs that promote internet privacy protections.

• After the district court approved the settlement, some class members objected and appealed the
approval. The Ninth Circuit affirmed the settlement approval. Judge Bade wrote a concurrence
questioning the inherent unfairness of cy pres awards when no meaningful relief is given to the
class. “Therefore, I respectfully submit that it is time we reconsider the practice of cy pres awards.”
Id. at 1125.

• Petition for cert filed.

Lane v. Facebook, 696 F.3d 811 (9th Cir. 2012).

• Plaintiffs sued Facebook for violating their privacy rights by publicly disseminating personal
information about their online activities without consent. The Northern District of California
approved a $9.5 million settlement agreement over class members objections.

• The Ninth Circuit reviewed the district court’s approval of the settlement agreement, which
distributed cy pres funds to an organization where a Facebook employee sits on the board. The
Ninth Circuit upheld the lower court’s approval reasoning it was fair, reasonable, and adequate
under Rule 23(e) because settlement agreements “will necessarily reflect the interests of both
parties in the settlement.” Id. at 822.
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Case Law (2)

In re BankAmerica Corp. Sec. Litig., 775 F.3d 1060 (8th Cir. 2015).

• Shareholders filed multiple class actions against Bank of America for federal and state security law 
violations resulting in a court approved $490 million global settlement. $2.45 million remained in a 
settlement fund after distribution.

• Plaintiffs proposed distributing the $2.45 million to 3 St. Louis area charities. A class member appealed the 
cy pres distribution approved by the district court. The 8th Circuit agreed with plaintiff that a cy pres 
recipient was “unrelated to the classes or litigation . . . therefore an inappropriate ‘next best’ cy pres 
recipient.” The court reversed and remanded to the district court. 

In re Google Inc. Cookie Placement Consumer Privacy Litig., 934 F.3d 316 (3d Cir. 2019).

• The court requested supplemental briefing because of Gaos, to ensure that the plaintiffs adequately 
pleaded a “concrete injury” for the purpose of Article III standing. The court found the plaintiffs did. 

• Class members objected to an unreasonable cy pres provision as unfair per se under Fed. R. Civ. P. 23 (e)(2). 
The cy pres awards were distributed to purposes directly and substantially related to the class’s interest, 
but defendant Google had strong ties to a cy pres recipient, Stanford University. The Third Circuit 
remanded with instructions to consider whether cy pres recipients had significant prior affiliations with 
defendant Google, class counsel, or the district court. 

SEC v. Bear, Stearns & Co., 626 F. Supp. 2d 402 (S.D.N.Y. 2009).

• The district court’s negative view of cy pres distribution cites a plethora of case law where distributions 
stray from the “next best use” to benefit defendants, the plaintiffs’ attorneys, or individuals involved in the 
distribution create appearances of impropriety. 

• The court initially approved the cy pres recipient FINRA Foundation, an investor education fund. Upon 
evidence the recipient’s use of the funds was disappointing, the court directed all remaining funds to the 
U.S. Dep’t. of Treasury. 
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Case Law (3)

Norcia v. Samsung Telcoms. Am., LLC, No. 14-CV-00582, 2021 WL 3053018 
(N.D. Cal. July 20, 2021). 

• In a consumer deception class action case, a district judge approved a settlement consisting 
of $2.8 million in cash to be paid first to class members (up to $10 per claim), next to 
attorneys’ fees, costs, and incentive awards, and finally to cy pres recipient Samuelson Law, 
Technology & Public Policy Clinic at Cal Berkeley Law. Id. at *6. 

• The court approved the settlement. Specifically, the court reasoned the class members would 
benefit from the cy pres distribution to the Samuelson Clinic because it trains law students 
on consumer rights and interest in the technology industry.  

In re Lupron Mktg. & Sales Practices Litig., 677 F.3d 21 (1st Cir. 2012).

• Class members objected to a cy pres award due to nexus issues between the medical patient 
consumer class and the recipients, a cancer center and a cancer foundation. The medication 
is prescribed to patients receiving treatment at the cancer center. 

• The 1st Circuit determined that the cy pres recipients were close to the nexus of the 
litigation and therefore would benefit the class members. The court affirmed the district 
court’s approval on the condition that the district court receive an annual audit of the cy 
pres recipient at the expense of the recipient to ensure the distribution is being used as 
intended.



American Law Institute Guidelines:

• Cy pres awards are appropriate

1) After claims are satisfied or distribution to all class members is not possible
(ex/ recipients cannot be located); or when

2) Administrative or identified costs for distribution are too big and the interest of
the class members is akin to the interests of the recipients

ALI, Principles of the Law of Aggregate Litig., § 3.07 (2010).

National Association of Consumer Advocates (NACA) Guidelines:

• “NACA believes that serious consideration should be given to using the unclaimed
portion of the award for a long-term grant to an existing organization with
competence in the issues raised in the underlying litigation. This will ensure that
projects are of sufficient duration to result in real and concrete benefit to absent
class members.”

• “Class counsel should insure that no cy pres payments are proposed to any entity
in which any defendant has any interest, financial or otherwise.” Standards and
Guidelines for Litigating and Settling Consumer Class Actions, 255 F.R.D. 215, 243–
45 (2006).

10

ALI & NACA Cy Pres Guidelines



Pros of cy pres awards include:

➢ Charitable contributions to groups the litigation affected in place of a “coupon-only”
settlement

➢ Moving the case forward

➢ Increasing corporate incentives to abide by the law due to the ability for significant
financial penalties to be paid out to a recipient instead of a potential alternative of the
balance of the settlement fund reverting to the corporation after a certain period.

Cons of cy pres awards include: 

➢ Cy pres only settlement agreements do not distribute damages to class members and
extinguishes the case.

➢ Conflict of interest through improper cy pres awards to recipients for defendant or
attorney gains. See Keepseagle v. Perdue, 856 F.3d 1039, 1060 (D.C. Cir. 2017) (Brown, J.,
dissenting); In re Baby Prods. Antitrust Litig., 708 F.3d 163, 173 (3d Cir. 2013); Lane v.
Facebook, 696 F.3d 811, 829–30 (9th Cir. 2012).

➢ In the aftermath of Frank v. Goas, some saw cy pres settlements as a “troubling practice” because the settlement
agreement approved by the court included cy pres recipients that the defendants had given charitable donations to,
some alma maters of attorneys, and to groups with little or no connection to the interests of the absent class
members.

➢ Separation of powers issue – a procedural device used to shape substantive rights. See
Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468, 481 (5th Cir. 2011) (Jones, J., concurring).
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