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A. Creditor Exempt Assets 

When a person dies, his or her assets are generally up for grabs by creditors.  

What protects an estate from the possibility of insolvency due to creditor claims are 

statutes which protect assets against creditor claims and, of course, assets which are 

simply not available to satisfy creditor claims. 

Let’s start with a discussion of assets which are exempt from creditor claims.  It 

is important for the Personal Representative to identify exempt assets because these 

are protected from creditors for the benefit of surviving spouse and children. 

These exemptions and allowances in Arizona include: the homestead 

allowance, exemptions for certain property, and the family allowance. Without these 

exemptions, a family could be ruined financially if much of the family’s property is 

owned by one family member and that person dies. Without the exemptions and 

allowance, creditors could take everything the person owned, to the exclusion of the 

dependent family members.   

The Homestead Allowance 

The first of these allowances and exemptions is the Homestead Allowance. The 

Homestead Allowance allows a decedent’s surviving spouse to receive $18,000, to the 

exception of creditors of the estate. The only expenses or creditors of the estate with 

priority over the Homestead Allowance are expenses of administration of the estate. 

For instance, court costs and attorney fees associated with the administration of an 

estate have priority over the Homestead Allowance.  But pre-existing debts, such as 

credit card bills and automobile loans, are secondary to this allowance. 
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If a person dies without a surviving spouse, but leaves minor and dependent 

children, the children are allowed the Homestead Allowance. Each minor or 

dependent child is given an allowance equal to $18,000 divided by the number of 

dependent and minor children of the decedent. For example, if a person dies with no 

surviving spouse, but with three dependent children, each of the three children is 

entitled to an exemption of $6,000, meaning that $6,000 of cash or property may be 

transferred to each child without being subject to creditors’ claims. 

The Homestead Allowance is reduced by amounts that pass to a surviving 

spouse or child outside of probate in many circumstances, unless the will or other 

documents specify otherwise. If a surviving spouse received a $15,000 bank account 

from her deceased husband because the bank account was designated Transfer on 

Death to her, that $15,000 account would be charged against her Homestead 

Allowance, leaving her with only a $3,000 allowance. 

If spouses (or a parent and child) own a home or other property as joint tenants 

with a right of survivorship, meaning that the property will pass to the survivor 

outside probate, that value of the deceased person’s portion of the joint property is 

chargeable against the survivor’s Homestead Allowance. 

A person’s will (or the document governing the non-probate transfer) may 

provide that the transfer is not chargeable against the Homestead Allowance. 

Exempt Property 

In addition to the Homestead Allowance, a surviving spouse is also entitled to a 

personal property allowance.  The spouse is allowed to receive items of property with 

a total value of no more than $7,000, after deducting the amount of any liens against 

the property, from the estate without being subject to creditors’ claims. This exempt 

property includes: 

1. Household furniture 

2. Automobiles 

3. Furnishings 

4. Appliances 

5. Personal effects. 



If a deceased person doesn’t leave a surviving spouse, his or her minor and 

dependent children are entitled to the same exemptions. For example, if a person dies 

owning a car worth $2,000 and personal effects and furniture worth $5,000, that 

property can pass to his or her surviving spouse or children without being sold to pay 

creditors’ claims. 

If a surviving spouse or minor or dependent children are entitled to receive 

exempt property, but there isn’t enough exempt property in the estate to reach that 

$7,000 limit, the spouse or minor/dependent children may receive other property from 

the estate worth enough to reach that limit. 

When property is encumbered (for example, a car loan), only the equity in the 

property is considered for purposes of this exemption statute. So if a person dies 

owning a $15,000 car, but the car has a $10,000 loan against it, the deceased person’s 

surviving spouse may receive the car, subject to the loan, under the exemption statute, 

leaving $2,000 worth of the allowance to be satisfied from other property. 

A person’s right to receive exempt property, or to receive other property to 

reach the $7,000 limit, has priority over claims of creditors, except expenses of 

administration. Any amount received by a person outside the probate process is 

chargeable against the exemption limit, unless the decedent’s will or the document 

governing the out-of-probate transfer says otherwise. 

The Family Allowance 

In addition to the exemptions and allowances discussed above, Arizona law 

also gives dependents of a deceased person a right to receive an allowance for living 

expenses while the estate is being administered. Without this allowance, dependents 

could be left without resources for a significant period of time.  This allowance 

applies only to a surviving spouse and minor children of the deceased person who 

were actually supported by him or her at the time of death.  If a decedent was 

obligated to support his or her children, but didn’t actually provide that support, the 

children would not be entitled to the family allowance. 

This allowance is time-limited in situations where an estate won’t be sufficient 

to pay all of the claims against it. If claims against the estate exceed the amount in the 



estate, the Family Allowance is limited to one year. The Family Allowance can be 

paid as a monthly stipend of not more than $1,000 or may be paid in a lump sum of 

not more than $12,000. If there’s a surviving spouse, the allowance is paid directly to 

the surviving spouse for his or her support and the support of the minor children. If 

there isn’t a surviving spouse, the Family Allowance will be paid to the guardian of 

the children (or any other person that has “care and custody” of the children). 

The Family Allowance has priority over all creditors’ claims except expenses of 

administration. It is also chargeable against non-probate transfers, in addition to other 

shares passing to the surviving spouse (or children) under a will.  If the person 

entitled to the allowance dies, the allowance terminates and the remaining balance is 

not due to that person’s heirs. 

Now let’s examine other assets which are exempt from creditor claims.  These 

will vary state to state, so the practitioner must be aware of his or her state law. 

IRA’s 

There are two categories of IRA’s which will be ‘inherited’ upon a death.  The 

first is an IRA inherited by a surviving spouse, and the second, by a non-spouse.  The 

rules are different, including possible creditor protection.  An IRA inherited by a 

spouse is creditor-protected and may be rolled over into an existing or into a new 

IRA.  An IRA inherited by a non-spouse is known as an ‘inherited IRA” 

(distinguishing from a spousal rollover IRA).  In a landmark, unanimous 9-0 decision 

handed down on June 12, 2014, the United States Supreme Court held that inherited 

IRAs are not “retirement funds” within the meaning of federal bankruptcy law. This 

means they may (or may not) be available to satisfy creditors’ claims.  See Clark v. 

Rameker, 134 S.Ct. 2242 (2014).  The Supreme Court stated that whether an inherited 

IRA is creditor protected is a matter of state law.  In Arizona, an inherited IRA is 

creditor-protected.   However, Arizona is one of 8 states which provide creditor 

protection for an inherited IRA (the states are Alaska, Arizona, Florida, Idaho, 

Missouri, North Carolina, Ohio and Texas).   Keep in mind that the state of residency 

of the IRA owner is immaterial; it’s the state of residency of the beneficiary.   



As a practical matter the PR won’t be involved in protecting a beneficiary’s 

IRA because a pay on death account, including an IRA, is not subject to probate.  

However, any PR’s will be a surviving spouse or child, so in that capacity they will 

certainly be interested in protecting their account(s). 

If an IRA has no beneficiary, then by default it is payable to the estate.  The 

longest period that an IRA paid to an estate may ‘stretched out’ to minimize the tax 

burden is five years.  However, no state statutes, to my knowledge, provide any 

creditor protection to an IRA when paid to the estate.   

Life Insurance 

In Arizona, the proceeds of life insurance paid on a death are generally exempt 

from creditors.  A.R.S. section 20-1131 provides: 

20-1131. Exemption of life insurance proceeds and cash 

values from creditors 

 

A. If a policy of life insurance is effected by any person 

on the person's own life or on another life in favor of 

another person having an insurable interest in the policy, 

or made payable by assignment, change of beneficiary or 

other means to a third person, the lawful beneficiary or 

such third person, other than the person effecting the 

insurance or the person's legal representatives, is entitled 

to its proceeds against the creditors and representatives 

of the person effecting the insurance. 

 

B. Subject to the statute of limitations, the amount of any 

premiums for insurance paid in fraud of creditors, with 

interest, shall inure to their benefit from the proceeds of 

the policy, but the insurer issuing the policy shall be 

discharged of all liability on the policy by payment of the 

proceeds in accordance with its terms, unless before 

payment, the insurer received written notice by or in 

behalf of some creditor, with specification of the amount 

claimed, claiming to recover for certain premiums paid 

in fraud of creditors. 

 

C. For the purposes of subsection A, a policy shall also 

be deemed to be payable to a person other than the 

insured if and to the extent that a facility-of-payment 



clause or similar clause in the policy permits the insurer 

to discharge its obligation after the death of the 

individual insured by paying the death benefits to a 

person as permitted by the clause. 

 

D. If, for a continuous, unexpired period of two years, a 

policy of life insurance has named as beneficiary the 

insured's surviving spouse, child, parent, brother, sister 

or any other dependent family member, then, in event of 

bankruptcy or in any proceeding before any court in this 

state, the cash surrender value of the insurance, in the 

proportion that the policy names any such beneficiary, 

shall be exempt from claims and demands of all 

creditors, other than a creditor to whom the policy has 

been pledged or assigned, and except that, subject to the 

statute of limitations, the amount of any premiums which 

are recoverable or avoidable by a creditor pursuant to 

title 44, chapter 8, article 1, with interest, shall inure to 

their benefit from the cash surrender value.  For the 

purposes of this subsection, "dependent" means a family 

member who is dependent on the insured for not less 

than half of his support. 

 

This statute was tested in In the Matter of Estate of King, 228 Ariz. 565, 269 

P.3d 1189 (App. 2012). The trustee of a Family Trust appealed a ruling from probate 

court that permitted the proceeds of a life insurance policy paid to the Trust as 

beneficiary to be reached by creditors of the decedent’s estate. The Trust had been 

created for the decedent’s minor son, who was the sole beneficiary.  The life insurance 

policy, designated an asset of the Trust, named the Trust as the beneficiary of the 

policy.  At the decedent’s death, the policy paid $2,000,000 into the Trust. Because 

the decedent’s estate had insufficient funds to pay her debts, creditors petitioned the 

probate court to allow claims against the Trust.  The Trustee opposed the claims, 

arguing that the life insurance proceeds were exempt from claims against a decedent’s 

estate pursuant to A.R.S. § 20-1131(A).  The probate court held “that A.R.S. § 20-

1131(A) protects insurance proceeds paid to trusts,” but that the Trust had waived the 

protection.  The probate court thus directed that the insurance proceeds be used to pay 

the estate’s debts.  The Trustee appealed. 



The creditors argued that A.R.S. § 20-1131(A) did not protect the life 

insurance proceeds because the decedent was the trustee of the Trust at the time she 

effected the policy, the Trust was the owner and beneficiary of the policy, and the 

policy was an asset of the Trust.  The Court of Appeals disagreed, noting that the life 

insurance proceeds were never the decedent’s nor the Trustee’s.  The sole beneficiary 

of the Trust was the decedent’s son.  The court held that the statutory language 

protected life insurance proceeds paid to a trust in which the beneficiary is a third 

party. 

The practical result is that, at least in Arizona, life insurance proceeds should 

be exempt from creditor claims in probate.  Unfortunately, each state’s laws may vary 

greatly on this issue.  Some states protect life insurance policies from creditors, while 

others offer only limited protection. In Florida, all cash value life insurance policies 

are protected from creditors while the insured is alive. After death, however, the 

benefits are not protected and creditors can take money from the value of the policy 

before it's passed on to the beneficiaries. In Texas, by contrast, both the cash value 

and death benefit of life insurance policies are protected from creditors, except for 

cases of fraud. 

Similarly, North Carolina is very protective of life insurance policies so long 

as the policy and its proceeds benefit the insured's spouse and/or children. Under the 

North Carolina Constitution, the proceeds of any life insurance paid to or for the 

benefit of the spouse or children, or both, or to a guardian are free from the claims of 

creditors of the insured or his or her estate. Thus, life insurance proceeds paid outright 

to a spouse and/or the children of the insured as well as proceeds paid to a trust for the 

benefit of the insured's spouse and/or children are exempt from the claims of the 

creditors of the insured's estate under North Carolina law.  
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SILVERMAN LAW OFFICES 
Louis A. Silverman 
Attorney at Law 
3231 South Country Club Way, Suite 101 
Tempe, Arizona 85282-4053 
Telephone:  (480) 491-3216 
Facsimile:    (480) 491-3219 
Email:          lou@silvermanlawpc.com 
 

 
Attorney for James D. SITO, Conservator 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
 

In the Matter of the Conservatorship of: 
 
ALAN HOBSMITTH,  
 
                        An Incapacitated Adult. 

  

No. PB2009-002441 
 
PETITION FOR APPROVAL OF SALE 
OF REAL PROPERTY 
 
(Assigned to the Honorable Brian 
Rees) 

 
Comes now, Petitioner James D. SITO, BS, LF (#20594), by and through his 

undersigned attorney, and for his Petition for Approval of Sale of Real Property, hereby states 

the following: 

1. Petitioner is the Conservator of the estate of the Ward. 

2. The Ward owns a one half interest in a private residence located at 519 W. 

Sequoia, Phoenix, AZ (the “property”).  The remaining one-half interest is owned by the ward’s 

son, Walter HOBSMITTH (“Walter”).  Title is held in joint tenancy with rights of survivorship 

(copy of deed attached as Exhibit One).  

3. Ward no longer resides in the residence, and is not expected to return to the 

residence.  He resides in an assisted living facility. 
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4. In 2011 the property was appraised for $80,000.00.  (Copy of 2011 appraisal 

attached as Exhibit Two). 

5. Based upon the appraisal, Walter and Conservator reached an agreement, for 

the most part verbal, for Walter to purchase Ward’s interest in the property for $36,000.00.  

On April 27, 2011, Conservator received $5,000.00 from Walter, characterized as “back rent”.   

However, since Walter was a joint owner of the property with no legal obligation to pay rent, 

this payment has been applied as purchase money in addition to the $36,000.00 purchase 

price, increasing the purchase price to $41,000.00.  (An email from Walter to Conservator 

dated April 27, 2011, confirming his payment of $5,000.00 is attached as Exhibit Three.) 

6. At the time of the agreed upon purchase, Walter did not then have the funds 

necessary to complete the purchase.  Conservator and Walter agreed that the purchase would 

ensue when Walter was able to pay the purchase price.    

7. Walter is now able to complete the purchase with a cash payment of $36,000.00. 

8. Undersigned Counsel for Conservator has requested that Ward’s court 

appointed counsel, Chris Anderson, stipulate to the sale of the Ward’s half interest in the 

property.  Mr. Anderson has requested another appraisal before he would consider to such 

consent. 

9. A recent appraisal of the property reflects a value of $160,000.00. 

10. Based on this appraisal, Mr. Anderson has refused to stipulate to the proposed 

sale terms. 

11. For the following reasons, Conservator nevertheless proposes that it is in the 

best interest of the Ward to sell Ward’s one half interest for the total of $41,000.00, with the 

remaining balance of $36,000.00: 



Louis A. Silverman 
State Bar No. 006150 
  
 

3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

S
IL

V
E

R
M

A
N

 L
A

W
 O

F
F

IC
E

S
 

L
O

U
IS

 A
. S

IL
V

E
R

M
A

N
 

12. Conservator and Walter reached an agreement approximately two years ago to 

sell to Walter the Ward’s one half interest.  This price was based on a then current appraisal.  

Conservator feels committed to honor the terms so reached. 

13. Because Walter is a joint tenant, he has the option of simply doing nothing and 

eventually he will acquire Ward’s interest by operation of law.  In the meantime, Ward’s 

interest provides no benefit to his estate. 

14. Ward’s one-half interest is not liquid, since there is virtually no market for 

Conservator to sell a one half interest in residential real estate other than to the other joint 

owner.   This is particularly true because Walter resides in the property as his primary 

residence and intends to continue to do so.  Therefore, notwithstanding the appraisal value, 

that value must be severely discounted.  

15. Conservator presently has about $22,000.00 in liquid funds.  Ward’s monthly 

income is $840.00. The monthly costs of assisted living are approximately $1,300.00.  The 

proposed sale to Walter will add $36,000.00 to the funds in consideration for an otherwise 

illiquid asset.  

 WHEREFORE, Conservator James D. SITO asks this Court for its Order approving the 

sale of Ward’s one half interest in the property for the remaining balance of $36,000.00, such 

amount to be paid within thirty days of the Court’s entry of an Order approving such sale, and 

for such other and further relief as the Court deems just and proper in the circumstances. 

RESPECTFULLY SUBMITTED this ___ day of ____________, 2013. 
 
  
 SILVERMAN LAW OFFICES 
 
 
 By:         
  Louis A. Silverman 
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  3231 S. Country Club Way, Suite 101 
  Tempe, Arizona 85282-4053 
  Attorney for Conservator 
 
 
ORIGINAL filed with the Clerk of the Superior  
Court, and a COPY of the foregoing delivered this  
_____ day of August, 2013, to: 
 
Honorable Brian Rees 
Old Courthouse 
125 W. Washington 
Phoenix, AZ 85003 
 
COPY of the foregoing mailed  
this ___ day of August, 2013, to: 
 
Chris L. Anderson 
301 E. Bethany Home Road 
Suite C-195 
Phoenix, AZ 85012 
Attorney for Ward 
 
Walter HOBSMITTH 
519 W. Sequoia 
Phoenix, AZ 85027 
Proposed Buyer 
 
      



 

  

 
SUPERIOR COURT OF ARIZONA, __________ COUNTY 

 
 
In the Matter of the Estate of  

 
 
 

Deceased.  
 

 NO. __________  
 
ORDER CONFIRMING SALE 
OF REAL PROPERTY 
 
Hearing on _______ at _________ 
 

 
 Having considered the Report of Sale of Real Property and Petition for Confirmation of Sale, 

the Court finds: 

 1. Notice of hearing on the petition was given as required by law. 

 2. The sale was necessary or in the best interests of the estate and those persons interested 

in it. The sale was legally made and fairly conducted. 

 3. The real property is described as: 

  Legal Description:     

  Street Address:     

 [4. The sum bid was not disproportionate to the value of the property, and a greater sum 

could not be obtained.] 

 [5. The sale, after payment of encumbrances, fees and costs, will net the estate $__________.] 

 IT IS ORDERED: 

 A. The sale of the real property to ____________ for the gross sales price of 

$__________, payable on the terms set forth in the [Report of Sale of Real Property] [identify other 

document from the approved bid], is confirmed. 

 B. The personal representative shall complete the sale and deliver and accept all necessary 

instruments. 

 C. The personal representative is authorized to pay all customary and usual expenses of 

sale. 

   DATED: ____________________ 

 
  
[Judge/Commissioner] 
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SILVERMAN LAW OFFICES 
Louis A. Silverman 
Attorney at Law 
3231 South Country Club Way, Suite 101 
Tempe, Arizona 85282-4053 
Telephone:  (480) 491-3216 
Facsimile:    (480) 491-3219 
Email:          lou@silvermanlawpc.com 

 
 
Attorney for James D. Mostis, Conservator 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
 

In the Matter of the Conservatorship 
of: 
 
ALAN FLATULENT,  
 
                                      an Adult. 
 

NO. PB2009-002441 
 
NOTICE OF HEARING  ON PETITON 
FOR APPROVAL OF SALE OF REAL 
PROPERTY 
 
(Assigned To Hon. Brian Rees) 
 

  

 

 NOTICE IS GIVEN that James D. Mostis, BS, LF (#20594) has filed with the above 

named Court a Petition for Approval of Sale of Real Property. 

 Hearing has been set to consider the petition on October 16, 2013, at 9:00 a.m., before 

Commissioner Brian Rees, Courtroom 108, Old Courthouse, 125 W. Washington, Phoenix, AZ 

85003. 

 You are not required to respond to this Petition, but if you choose to respond, you may 

do so by filing a written response or by appearing in-person at the hearing.  If you choose to 

file a written response:   

• File the original with the Court;  

• Provide a copy to the office of the Judicial Officer named above; and  

• Mail a copy to all interested parties at least three (3) business days before the 
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hearing.   

 If you do object to any part of the Petition or Motion that accompanies this notice, you 

must file with the court a written objection describing the legal basis for your objection at 

least three (3) days before the hearing date or you must appear in person or through an 

attorney at the time and place set forth in the notice of hearing.  

 DATED this _____ day of September, 2013. 

           SILVERMAN LAW OFFICES 
 
      By        
            Louis A. Silverman 
            3231 S. Country Club Way, Ste. 101 
            Tempe, Arizona  85282 
            Attorney for Petitioner 
 
       



 

 
 

 
  

 

 

 
 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 
 

 

Instructions on how to apply for 
Certificate of Discharge From Federal Tax Lien
	
A Certificate of Discharge under Internal Revenue Code Sec-
tion 6325(b) removes the United States’ lien from the property
named in the certificate. Discharge of property under Internal
Revenue Code Section 6325(c) subject to an Estate Tax Lien is 
not covered in this publication. For Estate Tax Lien discharges 
see instead the application and instructions found in Form 4422 

1.		 Complete Form 14135, Application for Certificate of Dis-
charge of Federal Tax Lien attached with this publication. 

2.		 Mail the completed Form 14135 and the appropriate
attachments to: 
IRS, Attn: Advisory Group Manager
(Refer to Publication 4235 Collection Advisory Group 
Addresses for the correct address. The correct address 
is the office assigned to the location where the property is
located.) 

If you have any questions, contact the applicable Advisory 
Office. 

If you want to know how much you owe in order to pay the
lien(s) in full, call 1-800-913-6050, visit the nearest Taxpayer 
Assistance Center, or contact the revenue officer assigned to 
your case. 

Important!
Please submit your application at least 45 days before the trans-
action date that the certificate of discharge is needed. Doing
so will allow sufficient time for review, determination, notification 
and the furnishing of any applicable documents by the transac-
tion date. 

Information Required on the Application 
Section 1 - Taxpayer Information 
1.		 Enter the name and address of the individual(s) or business
as it appears on the Notice of Federal Tax Lien (NFTL). A
second name line is provided if needed. 

2.		 Enter, if known, the last 4 digits of the social security 
number (SSN) or full employer identification number as it
appears on the NFTL. 

3.		 Enter, if known and if applicable, the last 4 digits of any 
spousal SSN (secondary SSN) associated with the tax debt
listed on the NFTL. 

4.		 Provide a daytime phone number and a fax number. 

Section 2 - Applicant Information 
1.		 Check the box on the first line of Section 2 if you are both
the taxpayer and the applicant. If you are not the taxpayer, 
attach a copy of the lien. 

2.		 If you have checked the box indicating that you are the 
taxpayer and your information is the same as listed on the
lien, enter “same as taxpayer” on the name line. 

3.		 If you are not the taxpayer or you are the taxpayer but your
information is no longer the same as the information on the
Notice of Federal Tax Lien, enter your name (include any 
name changes), current address, daytime phone number
and fax number. 

4.		 If you are not the taxpayer, enter in the box next to “Name” 
your relationship to the taxpayer (e.g. parent, uncle, sister, 
no relation, etc). 

Section 3 - Purchaser/Transferee/New Owner 
1.		 Check the box on the first line of Section 3 if you are both
the property owner and the applicant. 

2.		 Enter the name of the property owner. Or enter “NA” if you
have checked the box indicating you are both the applicant
and the property owner, enter, “same as applicant”. 

3.		 Enter the property owner’s relationship to the taxpayer (e.g.
taxpayer, parent, no relation, etc.). 

Section 4 - Attorney/Representative Information 
This section is used to list the taxpayer’s representative or a
representative of a party other than the taxpayer, such as the 
lender, needing to receive information from the IRS. However, 
you do not need a representative to request discharge of the
federal tax lien. 
1.		 Check the box on the first line of Section 4 if you are attach-

ing a Form 8821 (Tax Information Authority) or Form 2848 
(Power of Attorney) with your application. If you are attach-
ing one of these forms, please make sure it is completely
filled out, signed, and dated. You must provide one of these 
forms if the representative represents an interest other than
the taxpayer. 

2.		 Enter the name, address, phone number, and fax number 
of your representative in this action. The IRS will work 
with you and your representative to process your applica-
tion. Or enter “NA” on the name line if you are not using a
representative. 

3.		 Enter whose interest the representative represents (e.g.
taxpayer, lender, title company, etc.).  This allows the IRS to 
determine what information can be shared with the repre-
sentative. 

Section 5 – Lender/Finance Company Information
(Settlement/Escrow Company for Section 6325(b)(3) only) 

Enter the company name, contact name, and phone number for
the title or escrow company that will be used at settlement. 

Section 6 – Monetary Information 
1.		 Provide the proposed property sale amount 
2.		 Provide the amount of proceeds the IRS can expect for ap-
plication to the tax liability. 

3.		 Enter NA for the amount of proceeds the IRS can expect, if 
you anticipate there will be no proceeds. 

Section 7 - Basis for Discharge 
Discharge of property from the federal tax lien may be granted
under several Internal Revenue Code (IRC) provisions. After 
reviewing the discharge sections, explanations, and examples
below, select the discharge section that best applies to your ap-
plication. If the IRS does not agree with your selection after its
review, an explanation of the decision will be provided. 
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1. 6325(b)(1) – a discharge may be issued under this pro-
vision if the value of the taxpayer’s remaining property
encumbered by the federal tax lien is equal to at least twice
the amount of the federal tax liability secured by the lien
and any encumbrance entered into before the IRS filed its
public notice of the lien. If there are mortgages, state and/
or local taxes, mechanics liens, etc., the amount of these 
debts would be added to the amount of the tax liability and
multiplied by 2.
Example
Tax liability $15,500 
Other Debts + 23,334 

38,834 
X 2 

$77,668 
The property remaining subject to the lien must be at least
$77,668. 

2. 6325(b)(2)(A) – a discharge may be issued under this
provision when the tax liability is partially satisfied with an
amount paid that is not less than the value of the United
States’ interest in the property being discharged. For exam-
ple, the IRS has a lien totaling $203,000 and with the ... 
•	 Property selling for:		 $215,000 
•	 Minus encumbrances senior to IRS lien: $135,000 
•	 Minus proposed settlement costs: $ 15,000 
•	 The IRS lien interest equals: $ 65,000 
After the IRS receives and applies the $65,000 in partial
satisfaction of the tax liability, there remains an outstanding 
tax debt of $138,000. 
In the case of Tenancy by Entireties property, the United 
States is generally paid one-half of the proceeds in partial
satisfaction of the liability secured by the tax lien. 

3. 6325(b)(2)(B) - a discharge may be issued under this
provision when it is determined that the government’s
interest in the property has no value. The debts senior to 
the federal tax lien are greater than the fair market value of
the property or greater than the sale value of the property.  
Submit a copy of the proposed escrow agreement as part
of the application. 

4.	 6325(b)(3) – a discharge may be issued under this provi-
sion if an agreement is reached with the IRS allowing the
property to be sold. Per an escrow agreement the sale
proceeds must be held in a fund subject to the claims of the
United States in the same manner and priority the claims
had prior to the property being discharged. For example, 
there are two mortgages senior to the IRS tax lien total-
ing $32,000 and $5,000. The government’s interest in the
property is $40,000 and there are liens on the property
junior to the IRS lien in the amount of $3,000, $12,000 and
$2,990. The proceeds from the sale would be dispensed by
paying the debts in the following sequence. 
a. $32,000 
b. $5,000 
c. $40,000 
d. $3,000 
e. 12,000 
f. $2,990
	
Submit a copy of the proposed escrow agreement.
	

5. 6325(b)(4) – a discharge will be issued under this provision
to a third party who owns the property if a deposit is made
or an acceptable bond provided equal to the government’s
interest in the property.  In the case of Tenancy by 

Entireties property, a deposit or an acceptable bond
totaling one-half the government’s interest in the property
must be made. If you are the property owner (but not the
taxpayer, i.e., you are not responsible for the tax liability) 
and you make a deposit or post an acceptable bond to
obtain a discharge under this section, you have 120 days
to file an action in federal district court, under section 
7426(a)(4), challenging the IRS’ determination of the
government’s lien interest. This is the exclusive remedy
available to the third party for the return of the deposit
or accepted bond or a portion thereof. An administrative 
request for refund and a refund suit in district court is not
available. The Circular 570, available at http://fms.treas.
gov/c570/index.html contains a list of companies certified
by the Secretary of the Treasury as providers of acceptable 
securities. 

6. 6325(c)  – a discharge of property subject to an Estate Tax 
Lien is not covered in this publication. Please refer to Form 
4422. 

Section 8 - Description of Property 
1.		 Enter a detailed description of the property to be discharged 
from the federal tax lien. 

2.		 When the property is real estate include the type of prop-
erty, for example, 3-bedroom house; etc. When the property 
is personal property include serial or vehicle numbers, as
appropriate, for example, 2002 Cessna twin engine air-
plane, serial number AT919000000000X00; etc. 

3.		 Provide the physical address if real estate or physical loca-
tion address if personal property. 

4.		 Check the appropriate box to indicate whether you attached
a copy of the title or deed to the property.  

5.		 If you are applying under 6325(b)(1) check the “Attached”
box and attach copies of the titles or deeds for property
remaining subject to the lien. If you are not applying under
6325(b)(1) check the “NA” box. 

Section 9 - Appraisal and Valuations 
1.		 Check the “Attached” box after “Required Appraisal” indi-
cate whether you have attached the required appraisal by
a disinterested third party. This is typically a professional 
appraisal providing neighborhood analysis; description of
the site; description of the improvements; cost approach;
comparable sales; definition of market value; certification;
contingent and limiting conditions; interior and exterior
photos of the property; exterior photos of comparable sales
used; comparable sales location map; sketch of subject
property showing room layout; flood map and qualifications
of the appraiser. 

2.		 Check the appropriate box under the “Plus One of the Fol-
lowing Additional Valuations” section to indicate which other 
type of property value verification is attached with your
application. 
Note: For applications under IRC 6325(b)(1), valuation 
information described above must also be provided for
property remaining subject to lien. 
Note: For property being sold at public auction, provide
the date and place of the sale, the proposed amount for
which the property will be sold, and a statement that the
United States will be paid in the proper priority from the
proceeds. 
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Section 10 - Federal Tax Liens 
This section is important when the applicant and the taxpayer
are different.  If the applicant and the taxpayer are the same,
this section may be skipped. 
1.		 Check the “attached” box if you have attached copies of the
liens with your application. 

2.		 If you checked the “no” box list the System Lien Identifica-
tion Number (SLID) found in the top right hand box of the
lien document, if available. If you do not have the number(s) 
enter “unknown” in the first box. 

Section 11 - Sales Contract/Purchase Agreement 
1.		 Check the box indicating whether the proposed sales con-
tract or purchase agreement is attached. 

2.		 If you checked the “no” box, describe how the taxpayer
named on the lien will be divested of their interest in the 
property or why they have no interest in the property. 

Section 12 - Title Report 
1.		 Check the box indicating whether the title report is attached. 
2.		 If you checked the “no” box, use the space provided to list
any encumbrances (liens or claims) against the property
that came into existence before the United States’ lien inter-
est or which have priority over the lien. Include name and
address of holder; description of encumbrance, e.g., mort-
gage, state lien, etc.; date of agreement; original amount
and interest rate; amount due at time of application; and
family relationship of the holder, if applicable. 

3.		 Attach a separate sheet with the information in item # 2
above if there is not enough space provided on the form. 

Section 13 - Closing Statement 
1.		 Check the box indicating whether the proposed closing
statement is attached. This statement is often referred to 
as a HUD-1. 

2.		 If you checked the “no” box, use the space provided to
itemize all proposed costs, commissions, and expenses of
any transfer or sale associated with property. 

3.		 Attach a separate sheet with the information in item # 2
above if there is not enough space provided on the form. 

Section 14 - Additional Information 
1.		 Check the box indicating whether you are attaching other
documents relevant to the discharge application. This 
could include affidavits or court documents. 

2.		 Check the “no” box if you do not have any additional docu-
mentation. 

Section 15 - Escrow Agreement 
1.		 Check the box indicating whether you are attaching a draft 
escrow agreement. This is only applicable if you are apply-
ing under 6325(b)(3). 

2.		 An escrow agreement must specify type of account,
name and depositary for account, conditions under which
payment will be made, cost of escrow, and the name 
and address of any party identified as part of the escrow 
agreement. 

Section 16 - Waiver
 

This section applies only if you are: 

•	 The property owner, but 
•	 Not liable for the tax debt (i.e. not named on the lien), and 
•	 Applying under 6325(b)(2)(A).

By checking the “Waive” box you are waiving the option to have 

the payment treated as a deposit under section 6325(b)(4)

which has the accompanying right to request a return of funds

and to bring an action under section 7426(a)(4). 

If you check the “no” box, your application will automatically be

considered under 6325(b)(4) which provides for return of depos-
ited funds and a court challenge under 7426(b)(4).
	

Section 17 - Declaration 
The applicant or their authorized Power of Attorney signs the 
application form. You must sign your application under penalties 
of perjury attesting to having examined the application, accom-
panying schedules or documents, exhibits, affidavits, and state-
ments and declaring to the best of your knowledge and belief
that it is true, correct and complete. 

Frequently Asked Questions 
Q1: When do I make a payment? 
The Internal Revenue Code section under which the certificate 
of discharge will be issued or granted determines the details
regarding making a payment. 
•	 Discharge under 6325(b)(1) or 6325(b)(2)(B)  does not 
require a payment. 

•	 Discharge under 6325(b)(2)(A) requires a payment, but do
not send a payment with the application. The Advisory Group 
Manager will notify you, after determining the amount due,
when to send payment. 

NOTE: If a mortgage foreclosure is anticipated, the applica-
tion is made under section 6325(b)(2)(A) or 6325(b)(2)(B). A 
determination will be made that either an amount is required for
discharge or the United States’ interest is valueless. 

In the case of foreclosure you will receive, within 30 days of the
receipt of a complete and approved application, a conditional
commitment letter for a certificate of discharge. 

NOTE: Relocation Expenses - If a discharge under 6325(b)(2)
(A) or 6325(b)(2)(B) is issued and if the sale is of the principal
residence, the taxpayer may be eligible for a relocation expense
allowance because of an inability to pay.  The relocation ex-
pense allowance is subject to limitations. To apply for the allow-
ance complete and submit Form 12451, “Request for Relocation
Expense Allowance” with the application for discharge. 
•	 Discharge under 6325(b)(3) requires a payment, but do not
send a payment with the application. First, the draft escrow
agreement must be submitted. 
Second, the Advisory Group Manager approves the escrow 
agent selected by the applicant; any reasonable expenses
submitted as incurred in connection with the sale of the prop-
erty; the claim amounts and priorities, and the distribution
timing of the fund. 

Third, the agreement is finalized and contains signatures of
all parties involved including Advisory Group Manager prior to 
the discharge being issued. 
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Note: The escrow account must be funded before payment of 
any claim or lien through money paid by the applicant or from
the sale proceeds. 

•	 Discharge under 6325(b)(4) requires a bond or deposit but
do not send one with the application. The Advisory Group 
manager must first determine the amount of bond or deposit
needed for the discharge and determine that the bond com-
pany, if applicable, is from the approved list. 

Q2: What is an acceptable form of payment? 
Make payments in cash or by the following types of checks: cer-
tified; cashiers; or treasurer’s check. The check must be drawn 
on any bank or trust company incorporated under the laws of
the United States, or of any state, or possession of the United
States. Payment can also be made using a United States
postal, bank, express or telegraph money order.  

Important! If you pay by personal check, issuance of the
certificate of discharge will be delayed until the bank honors the
check. 

Q3: Who makes the decision to issue a Certificate of 
Discharge? 
In all cases Advisory staff will review and verify the information 
provided, determine whether a certificate of discharge should
be issued, and contact you with any questions. Advisory may
contact you, your representative, or any person relative to the
transaction for additional information. 

The Advisory Group Manager has the responsibility to review 
and approve the determination and let you know the outcome.
If approved, you will receive a conditional commitment letter. 

Q4: When will I receive the Certificate of Discharge? 
The Internal Revenue Code under which the certificate of dis-
charge will be issued or granted and the time at which you are
divested of your interest in the property determines when you
will receive the certificate. 
•	 Under 6325(b)(1) you will receive the certificate when it is
determined the remaining property meets the criteria of the
provision. 

•	 Under 6325(b)(2)(A) you will receive the certificate after IRS
receives payment of the agreed upon amount in partial sat-
isfaction of the tax liability, proof that the taxpayer has been 
divested of title, and receipt of a copy of the final settlement 
statement. 

•	 Under 6325(b)(2)(B) you will receive the certificate when it
is determined that the government’s interest in the property
is valueless, the IRS has received proof that the taxpayer
has been divested of title, and a copy of the final settlement 
statement. 

NOTE:  Under provisions 6325(b)(2)(A) and 6325(b)(2)(B)
at the conclusion of a mortgage foreclosure the certificate
will be issued in accordance with the terms of the conditional 

commitment letter. Also see, Publication 487, How to Prepare
an Application Requesting the United States to Release Its 
Right to Redeem Property Secured by a Federal Tax Lien. 
•	 Under 6325(b)(3) you will receive the certificate when the
amount of the government’s interest in the property has been
placed in the approved escrow account. 

•	 Under 6325(b)(4) you will receive the certificate when the
amount equal to the government’s interest in the property is
received or an approved bond has posted. 

Q5: What happens if my application is denied? 
If your application is denied, you will receive Form 9423, Col-
lection Appeal Request and Publication 1660, Collection Appeal 
Rights, with an explanation of why your application was denied. 

Privacy and Paperwork Reduction Act Notice 
The Privacy act of 1974 says that when we ask you for informa-
tion about yourself, we must first tell you our legal right to ask
for the information, why we are asking for it, and how it will be
used. We must also tell you what could happen if you do not 
provide it and whether or not you must respond under the law. 

We ask for the information on this form to carry out the Internal 
Revenue laws of the United States. This information requested
on this form is needed to process your application and to
determine whether the federal tax lien can be discharged. You 
are not required to apply for discharge; however, if you want the 
federal tax lien to be discharged, you are required to provide
the information requested on this form. Section 6109 requires
you to provide the requested identification numbers. Failure to 
provide this information may delay or prevent processing your
application; providing any false information may subject you to
penalties. 

The time needed to complete and file this form will vary de-
pending on individual circumstances. The estimated burden 
for individuals filing this form is approved under OMB control
number 1545-2174. The estimated burden for those who file 
this form is shown below. 
•	 Recordkeeping 2 hr., 45 min. 
•	 Learning about the law or the form 2 hr. 
•	 Preparing the form 1 hr., 30 min. 
•	 Copying, assembling, and sending the form to the IRS 85
min. 

Routine uses of this information include giving it to the Depart-
ment of Justice for civil and criminal litigation, and to cities,
states, the District of Columbia, and United States common-
wealths and possessions for use in administering their tax laws.
Advisory may contact you, your representative, or any person
relative to the transaction for additional information. We may 
also disclose this information to other countries under a tax 
treaty, to federal and state agencies to enforce federal nontax 
criminal laws, or to federal law enforcement and intelligence
agencies to combat terrorism. 
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Form 14135 
(June 2010) 

Application for Certificate of Discharge of
Property from Federal Tax Lien 

Department of the Treasury — Internal Revenue Service 

OMB No. 1545-2174

Complete the entire application. Enter NA (not applicable), when appropriate. Attachments and exhibits should be 
included as necessary. Additional information may be requested of you or a third party to clarify the details of the 
transaction(s). 

1. Taxpayer Information (Individual or Business named on the notice of lien): 

Name (Individual First, Middle Initial, Last) or (Business) as it appears on lien 

Name Continuation (Individual First, Middle Initial, Last) or (Business d/b/a) 

Address (Number, Street, P.O. Box) 

Primary Social Security Number 
(last 4 digits only) 

Secondary Social Security Number 
(last 4 digits only) 

Employer Identification Number 

City State ZIP Code 

Telephone Number (with area code) Fax Number (with area code) 

2. Applicant Information: Check if also the Taxpayer (If not the taxpayer, attach copy of lien. See Sec.10) 

Name (First, Middle Initial, Last) Relationship to taxpayer 

Address (Number, Street, P.O. Box) 

City State ZIP Code 

Telephone Number (with area code) Fax Number (with area code) 

3. Purchase/Transferee/New Owner Check if also the Applicant 

Relationship to taxpayer 

4. Attorney/Representative Information Power of Attorney Form 2848 
Attached:  Form 8821 or Yes No

Name (First, Middle Initial, Last) Interest Represented (e.g. taxpayer, lender, etc.) 

Address (Number, Street, P.O. Box) 

City State ZIP Code 

Telephone Number (with area code) Fax Number (with area code) 

5. Lender/Finance Company Information - or (Settlement/Escrow Company for applications under Section 6325(b)(3) only) 

Company Name Contact Name Contact Phone Number 

Catalog Number 54727S www.irs.gov Form 14135 (Rev. 06-2010) 



Page 2 of 3 

6. Monetary Information 

Proposed sales price 

Expected proceeds to be paid to the United States in exchange for 
the certificate of discharge (Enter NA if no proceeds are anticipated) 

7. Basis for Discharge: Check the box below that best addresses what you would like the United States to consider in 
your application for discharge. (Publication 783 has additional descriptions of the Internal Revenue Code sections listed below.) 

6325(b)(1) Value of property remaining attached by the lien(s) is at least double the liability of the federal tax 
lien(s) plus other encumbrances senior to the lien(s) 

6325(b)(2)(A) The United States receives an amount not less than the value of the United States' interest. 
(Note: If you are applying under 6325(b)(2)(A) and are the property owner but not the taxpayer, see also 
section 16.) 

6325(b)(2)(B) Interest of the United States in the property to be discharged has no value. 

6325(b)(3) Proceeds from property sale held in escrow subject to the liens and claims of the United States. 

6325(b)(4) Deposit made or bond furnished in an amount equal to the value of the United States' interest. 
(Note: This selection provides a remedy under 7426(a)(4) for return of deposit but is exclusively for a property 
owner not named as the taxpayer on the lien) 

8. Description of property (for example, 3 bedroom rental house; 2002 Cessna twin engine airplane, serial number 
AT919000000000X00; etc.): 

Address of real property (If this is personal property, list the address where the property is located): 

Address (Number, Street, P.O. Box) 

City State ZIP Code 

FOR REAL ESTATE: a legible copy of the deed or title showing 
the legal description is required Attached NA 

FOR Discharge Requests under Section 6325(b)(1): 
copy of deed(s) or title(s) for property remaining subject to the 
Federal Tax Lien is required 

Attached NA 

9. Appraisal and Valuations 

REQUIRED APPRAISAL 
Professional appraisal completed by a disinterested third party Attached 

PLUS ONE OF THE FOLLOWING ADDITIONAL VALUATIONS: 

County valuation of property (real property) Attached 
Informal valuation of property by disinterested third party Attached 

Proposed selling price (for property being sold at auction) Attached 

Other: Attached 

AND for applications under Section 6325(b)(1), valuation information (of the type described above in this section) must also be 
provided for property remaining subject to the lien. 
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10. Copy of Federal Tax Lien(s) (Complete if applicant and taxpayer differ) Attached No 

OR list the lien number(s) found near the top right corner on the lien document(s) (if known) 

11. Copy of the sales contract/purchase agreement (if available) Attached No 
OR 
Describe how and when the taxpayer will be divested of his/her interest in the property: 

12. Copy of a current title report Attached No 
OR 

List encumbrances senior to the Federal Tax Lien. Include name and address of holder; description of encumbrance, 
e.g., mortgage, state lien, etc.; date of agreement; original loan amount and interest rate; amount due at time of 
application; and family relationship, if applicable (Attach additional sheets as needed): 

13. Copy of proposed closing statement (aka HUD-1) Attached No 
OR 

Itemize all proposed costs, commissions, and expenses of any transfer or sale associated with property (Attach 
additional sheets as needed): 

14. Additional information that may have a bearing on this request, such as pending 
litigation, explanations of unusual situations, etc., is attached for consideration 

Attached No 

15. Escrow Agreement (For applications under IRC 6325(b)(3)) Attached No 
Escrow agreement must specify type of account, name and depositary for account, 
conditions under which payment will be made, cost of escrow, name and address of any 
party identified as part of escrow agreement, and signatures of all parties involved including 
Advisory Group Manager. Terms for agreement must be reached before discharge approved. 

16. WAIVER (For applications made by third parties under IRC 6325(b)(2)) 
If you are applying as an owner of the property and you are not the taxpayer, to have this application considered under section 
6325(b)(2), you must waive the rights that would be available if the application were made under section 6325(b)(4). If you choose 
not to waive these rights, the application will be treated as one made under 6325(b)(4) and any payment will be treated like a 
deposit under that section. Please check the appropriate box. 

I understand that an application and payment made under section 6325(b)(2) does not provide the judicial remedy 
available under section 7426(a)(4). In making such an application / payment, I waive the option to have the payment 
treated as a deposit under section 6325(b)(4) and the right to request a return of funds and to bring an action under 
section 7426(a)(4). Waive No 

17. Declaration 
Under penalties of perjury, I declare that I have examined this application, including any accompanying schedules, exhibits, 
affidavits, and statements and to the best of my knowledge and belief it is true, correct and complete. 

Signature/Title Date 

Signature/Title Date 

Catalog Number 54727S www.irs.gov Form 14135 (Rev. 06-2010) 



Catalog Number 41642G www.irs.gov Form 4422 (Rev. 2-2018) 

Form 4422   
(February 2018) 

Department of the Treasury–Internal Revenue Service 

Application for Certificate Discharging Property 
Subject to Estate Tax Lien

OMB Number 
1545-0328

Name of decedent (last name, first name, middle initial) Decedent's Social Security Number (SSN) Date of death

Decedent's legal residence at time of death Estate's Employer 
Identification Number (EIN)

As provided by Internal Revenue Code § 6325(c), I apply for a certificate discharging property subject to an estate tax lien. This 
property belongs to, or forms part of, the gross estate of the decedent named above.

If Form 706 has not been filed, provide estimate of 
tax due

$

If Form 706 has been filed, provide date Amount of tax paid with filed or unfiled 
return

$

Give the gross estate values and deductions as reported on Form 706. If Form 706 has not been filed, show approximate amounts.

Gross Estate Values

Real estate $

Stocks and bonds

Mortgages, notes, and cash

Insurance on decedent's life

Jointly owned property

Transfers during decedent's life

Powers of appointment

Annuities

Gross Estate Values (continued)

All other property

Gifts that will be reported or have 
been reported on Form 709 $

Total Gross Estate $

Deductions

Funeral and administrative 
expenses $

Debts of decedent

Marital deduction

Other deductions

Charitable gifts and bequests

Total Deductions $

If property is to be sold, transferred, or mortgaged, complete the following and see additional instructions below.

a. Election made to value certain farm and 
business real property as provided by 
IRC § 2032A

Yes 

No

b. Request granted or will be 
requested to defer payment 
of estate taxes

Yes (Complete line c.)

No

c. Payment deferred as provided by IRC § (“x” applicable 
box)

6161 6163 6166

Amount paid with Form 4768 $

Name and address of the purchaser, transferee, or mortgagee Relationship to applicant and decedent

Consideration paid or to be paid
$

Under penalties of perjury, I declare that I have examined this application, including accompanying schedules, 
exhibits, affidavits and statements, and to the best of my knowledge and belief, it is true, correct, and complete.

Applicant 
Sign here ►

Signature Date signed

Attorney for 
Applicant Sign here ►

Signature Date signed
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Name and address of applicant Name and address of attorney for applicant

Relationship of applicant to estate  
(Executor, Administrator, or other title)

Phone number of applicant

( )

Phone number of attorney for applicant

( )

Physical address of the property being sold Fax number of attorney for applicant

( )

Title or Escrow Company used for settlement Contact name Phone number of contact

( )

Instructions for Completing Form 4422,  
Application for Certificate Discharging Property Subject to Estate Tax Lien 

1.  If property included in the gross estate is sold, the executor must request a discharge of the specified property 
from any applicable estate tax lien. 

     Submit your application at least 45 days before the transaction date the certificate of discharge is needed. 
Doing so will allow sufficient time for review, determination, notification and the furnishing of any applicable 
documents by the transaction date. If you have any questions, contact the Advisory Estate Tax Lien Group at 
(408) 283-2062, this is not a toll free number.

2.  Attach a statement giving your reasons for applying for this certificate.  

NOTE:  If we have issued any other discharges on this estate, please include the dates and the amounts.

3.  Attach a description of the property for which you want a certificate of discharge. Show the value of the property 
and the basis of the valuation. If the property consists of real estate, attach a separate legal description, the 
physical address of property being sold and a preliminary title report for each parcel.

4.  To facilitate timely processing of the application, attach any of the following documents that apply:

•  Short form of letters testamentary,

•  Copy of will,

•  Copy of sale contract and closing statement (or proposed closing statement),

•  Copy of the current title report and appraisal,

•  Copy of the Form 706

•  If return is not filed a draft of Form 706, and/or a copy of the inventory and appraisement reflecting all assets 
of the estate.

•  Form 4768, Application for Extension of Time to File a return and/or Pay U.S. Estate (and Generation-
Skipping Transfer) Taxes

5.  Submit a Form 8821, Tax Information Authorization. Completing this form gives the Internal Revenue Service the 
authority to contact individuals or companies, if necessary, when determining if the discharge is appropriate.

6.  Provide the name, address, telephone and fax number of the closing attorney or representative of the settlement 
company.

7.  The Internal Revenue Service may request that you furnish additional information and will have your application 
investigated to determine whether to issue the certificate. You will be informed of the outcome. 
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8.  If Form 706 has not yet been filed or if the Internal Revenue Service has not completed our review of Form 706, 
we will determine on a case by case basis the amount of funds, if any, the estate will be required to either pre-pay 
from the sale proceeds or have held in escrow.

9.  Submit the completed Form 4422 and all supporting documents to: 
  

     Internal Revenue Service 
Advisory Estate Tax Lien Group 
55 South Market St. 
Mail Stop 5350 
San Jose, CA 95113-2324 
Attn: Group Manager 

     E-fax number: 877-477-9243

10.  Requests for discharge of property described on lien Forms 668-H or 668-J will also be processed by the 
Advisory Estate Tax Lien Group, requests may be sent to the above address.

Paperwork Reduction Act
You are not required to provide the information requested on a form that is subject to the Paperwork Reduction Act unless the form displays a valid OMB 
control number. Books or records relating to a form or its instructions must be retained as long as their contents may become material in the 
administration of any Internal Revenue law. Generally, tax returns and return information are confidential, as required by section 6103. 

The time needed to complete and file this form will vary depending on individual circumstances. The estimated average time is: Preparing and sending 
the form to the IRS should involve 30 minutes. The estimated burden for individual taxpayers filing this form is approved under OMB control number 
1545-0328 . If you have comments concerning the accuracy of the time estimate or suggestions for making this form simpler, we would be happy to hear 
from you. You can send your comments to Internal Revenue Service, Tax Forms and Publications Division, 1111 Constitution Ave. NW, IR-6526, 
Washington, DC 20224. Do not send Form 4422 to this address.



AFFIDAVIT OF NO FEDERAL AND/OR _______________ STATE ESTATE TAX DUE 

 

STATE OF ___________) 

COUNTY OF __________)  ss.: 

      ______________, being duly sworn deposes and says: 

1. I reside at _____________________________. 

2. I am the [circle one] Executor Administrator Personal Representative of the Estate of       

_________________, who died a resident of _______________ County, state of ____________, 

on _______________. 

3. I was appointed by the ______________ Court of _______________ County, State of 

_______________, on ______________, 20__, case number.    . 

4. I am fully familiar with the assets of which the decedent died seized, including the real 

property located at _______________ (the “Premises”), which comprise the gross estate as 

hereinafter defined, and the said gross estate (including, whosesoever situate, all real estate, 

stocks and bonds, mortgages, notes and cash, insurance on decedent’s life, jointly owned 

property, interests in a partnership or unincorporated business and the value of the decedent’s 

adjusted lifetime gifts) is less than $ _____________ , and said estate is not subject to any 

Federal Estate Tax or any estate tax under the laws of the state of _____________. 

__________________________________________ 

Personal Representative 

 

 

Sworn to before me this _____________ day of _______, 20___, by 

__________________, Personal Representative of the estate of ___________________.   

_____________________________________ 

Notary Public 



REMOVING ESTATE TAX LIENS IN PROBATE 

Louis A. Silverman 

Silverman Law Offices 

Tempe, AZ 85282 

(480) 491-3216 

lou@silvermanlawpc.com 

 

Internal Revenue Code section 6324 provides that on the day someone dies a 

federal estate tax lien comes into existence. The lien attaches to all assets of the 

decedent’s gross estate that are typically reported on Form 706, United States Estate 

Tax Return. The lien continues for 10 years, beginning with the date the decedent 

died.  This estate tax lien does not have to be publically recorded in order to be 

valid.  An “assessment lien” under IRC § 6321 arises when tax is assessed and may be 

recorded in addition to the lien provided by IRC § 6324. 

Section 6324(a)(2) provides: 

If the estate tax imposed by chapter 11 is not paid when due, then 

the spouse, transferee, trustee (except the trustee of an 

employees’ trust which meets the requirements of section 

401(a)), surviving tenant, person in possession of the property by 

reason of the exercise, nonexercise, or release of a power of 

appointment, or beneficiary, who receives, or has on the date of 

the decedent’s death, property included in the gross estate under 

sections 2034 to 2042, inclusive, to the extent of the value, at the 

time of the decedent’s death, of such property, shall be personally 

liable for such tax. Any part of such property transferred by (or 

transferred by a transferee of) such spouse, transferee, trustee, 

surviving tenant, person in possession, or beneficiary, to a 

purchaser or holder of a security interest shall be divested of the 

lien provided in paragraph (1) and a like lien shall then attach to 

all the property of such spouse, transferee, trustee, surviving 

tenant, person in possession, or beneficiary, or transferee of any 

such person, except any part transferred to a purchaser or a 

holder of a security interest. If a person dies without a surviving 

spouse, but leaves minor and dependent children, the children are 

allowed the Homestead Allowance. Each minor or dependent 

child is given an allowance equal to $18,000 divided by the 

number of dependent and minor children of the decedent. For 

mailto:lou@silvermanlawpc.com
https://www.irs.gov/forms-pubs/about-form-706
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example, if a person dies with no surviving spouse, but with 

three dependent children, each of the three children is entitled to 

an exemption of $6,000, meaning that $6,000 of cash or property 

may be transferred to each child without being subject to 

creditors’ claims. 

 

What does this practically mean?  Technically speaking, to sell real property 

from the decedent’s estate, the personal representative should apply for a discharge of 

lien.  IRS publication 783 provides instructions on how to apply for a discharge.  

Publication 783 is provided as an appendix this essay.  In addition, Form 4422, 

Application for Discharge, also provided in the appendix.  

Real property owned at the time of an individual’s death is subject to a 

federal estate tax lien, which, in accordance with IRC section 6324, attaches to the 

property automatically and provides security for any estate taxes that may be owed.   

This lien remains attached to the property even if the real estate is sold to a new 

owner.   For this reason, prior to any sale by an estate, a purchaser of real estate 

will want evidence that this federal estate tax lien has been released by the IRS or 

that the IRS has issued a Closing Letter to the fiduciary of the estate and the 

amount of federal estate tax liability has been fully satisfied.  In order to provide 

marketable title to the purchaser, the estate seller must meet one of these criteria or 

must prove that the estate does not meet the threshold amount requiring filing of a 

federal estate tax return.  

The IRS recently updated its Internal Revenue Manual (“IRM”) sections 

5.5.8.8 through 5.5.8.19, effective July 24, 2018, to reflect revisions in the 

procedures for applying for --and IRS guidelines for issuing-- a release of federal 

estate tax lien.  In 2016, the process for applying for a release of federal estate tax 

lien was considerably changed with minimal guidance provided by the IRS.  

Among the most concerning of these 2016 changes was the strict requirement that, 

for taxable estates, the IRS now required that either the net proceeds of the sale be 

paid over to the IRS or that all sale proceeds be held in escrow by an escrow agent 

until the federal estate tax return is filed and the IRS completes its review by 

issuing a closing letter to the executor of the estate.  The recent updates to the IRM 



provide helpful insight for practitioners and make clear that there is some 

flexibility in its approach.    

Applying for a Release of Federal Estate Tax Lien: 

Historically, the release of lien was issued approximately 10 days after 

submission of an application.  Under current guidelines, the IRS requires Form 

4422 (“Application for Certificate Discharging Property Subject to Estate Tax 

Lien”) to be completed by the executor of the estate and submitted to the IRS at 

least 45 days prior to the date of closing.          

The Instructions for Form 4422 direct that the following documentation 

should be submitted together with the form:  (a) current title report, (b) legal 

description and appraisal of the property, (c) copy of short form of letters 

testamentary, (d) copy of will, (e) copy of sale contract, (f) copy of closing 

statement (or proposed closing statement), (g) copy of an appraisal, and (h) copy of 

the Form 706 (or, if the return is not filed, then a copy of the draft of Form 706, 

and/or a copy of the inventory and appraisement reflecting all assets of the estate, 

or Form 4768, Application for Extension of Time to File a return and/or Pay U.S. 

Estate (and Generation Skipping Transfer) Taxes.  

Issuance of the Release of Federal Estate Tax Lien: 

The Instructions for Form 4424 state that “If Form 706 has not yet been filed 

or if the Internal Revenue Service has not completed our review of Form 706, we 

will determine on a case by case basis the amount of funds, if any, the estate will be 

required to either pre-pay from the sale proceeds or have held in escrow.”  

While, initially, this was strictly interpreted to require the estate to escrow 

all sale proceeds or pay proceeds over to the IRS, the recent updates to the IRM 

clarify that this is not applicable in all cases.  Rather, various factors are taken into 

consideration by the IRS in making this determination.  Revised Section IRM 

5.5.8.9 identifies various “Considerations Regarding Estate Tax Lien Discharge 

Applications,” emphasizing that the issuance of a lien release is not evidence that 

the tax has been paid, but is issued “to permit the transfer of property free from the 

lien in case it is necessary to clear title.”  The critical issue for the IRS to determine 



is whether the estate tax liability is “adequately provided for.”  The IRS may 

consider: 

• whether estate tax liability has already been paid; 

• whether the estate is even subject to a Form 706 filing requirement; 

and 

• whether the value of other property disclosed on the Form 4422 that 

will remain subject to the estate tax lien is adequate to protect the 

government’s interest in the payment of the estate tax.  

In determining whether the government’s interest is adequately protected, 

revised IRM Section 5.5.8.9 goes on to provide specific circumstances where a 

discharge of lien may be issued:  

• when remaining property of the estate which is subject to the estate 

tax lien has a fair market value of at least double the amount of the 

unsatisfied liability secured by the estate tax lien (and all other liens 

upon such property which have priority over the estate tax lien);  

• when a partial payment has been made (provided said partial payment 

is greater than the value of the IRS’ interest in the property to be 

discharged); 

• when the property is determined to have no value, when taking into 

consideration other liens and encumbrances with priority over the 

federal estate tax lien (ie if the sale price, less the mortgage, leaves 

no remaining value); and 

• when the sale proceeds can serve as a “substitute” for the actual 

property.  In other words, if the seller holds all sale proceeds, net of 

closing costs, in escrow. 

Estates Not Subject to Form 706 Filing Requirement: 

If the gross estate is below the filing threshold ($11,400,000 million for 

individuals dying in 2019) no lien release is necessary.  However, if the purchaser 

of the real estate (or purchaser’s title company), requires a lien release in order to 

close, the executor of the estate may submit Form 4422 as described above.  In this 



circumstance, revised IRM Section 5.5.8.12.3 dictates that the IRS may issue a 

letter (Letter 1352) stating that no estate tax is due and therefore no lien to release.  

It should be noted that frequently in these circumstances, purchasers of real 

estate (and their title companies) will accept an affidavit from the fiduciary of the 

estate, stating that no federal estate tax is due.  Form of affidavit provided in 

appendix. 

Net Sale Proceeds Held in Escrow: 

IRM Section 5.5.8.12 states that if “Form 4422 shows an estimated estate 

tax greater than the net proceeds from the property being sold, and no estimated 

payment has been made, then the net proceeds should be paid or escrowed before 

granting the discharge.”  Similarly, IRM Section 5.5.8.12.3 advises that where the 

estate is requesting discharge of the lien early in the estate administration process, 

holding net sale proceeds in escrow may also be required.  Where proceeds are 

required to be held in escrow, purchaser’s title companies will require an escrow 

agreement indicating that the net proceeds will be held by an escrow agent (often 

the title company or the seller’s attorney) until a closing letter or release of the 

federal estate tax lien is received. 

In determining “net proceeds,” the revised IRM also provides guidance 

regarding what are “allowable expenses” that may be netted out of the funds to be 

held in escrow.  IRM Section 5.5.8.13.1 summarizes these allowable expenses as 

follows:  

o Fees related to the application process, such as title report, appraisal, 

etc. 

o Fees inherent to the transaction, such as realtor commission or loan 

origination fee. 

o Costs associated with the administration of the proceeds.  

o Payment of transfer taxes 

While the IRM is intended to be a manual for IRS personnel, the revisions to 

this manual provide valuable guidance for attorneys and their clients who are 

selling estate-owned property.  Certainly sellers of estate-owned real estate will 



want to be alerted that this application process may have the potential to delay a 

closing and that the proceeds of the sale may be delayed while the estate tax return 

is being reviewed. 
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