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Disclaimer

This information has been prepared for informational

and educational purposes only. It does not

constitute legal advice and should not be relied on
as such because the information is general in nature

and may not apply to particular factual or legal

circumstances. No attorney-client or any other

relationship is created or intended to be created by

the dissemination or receipt of this information.
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Gregory C. Poulos

GREGORY POULOS is an estate planning and business
attorney serving the Phoenix area. With 30 years of
experience, Mr. Poulos has counseled hundreds of
clients, guiding them through their legal, individual,
family and business issues.

He is licensed to practice law in Arizona and New York.
Mr. Poulos is a member of WealthCounsel and
ElderCounsel, and the National Academy of Elder Law
Attorneys.

He earned his bachelor's degree from New York
University. As an undergraduate, he entered an
accelerated degree program and received his Master
in Business Administration in accounting from New York
University. Mr. Poulos then went on to earn his J.D.
degree from Brooklyn Law School.
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Creditors Claims – Types of 

Claims

 Final Expenses

 Medical bills

 Administrative (“reasonable”)

 Creditor Claims (secured and unsecured)

 Personal Injury and other pre-death damages 

claims.
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Creditors Claims –

Secured Claims

 Secured creditors have two options pursuant to In 

re Estate of Stephenson, 217 Ariz. 284, 173 P.3d 448 

(Ariz. Ct. App. 2007):

 Proceed outside of probate against secured asset

 Proceed inside of probate pursuant to the claims

statutes
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Creditors Claims –

Unsecured Creditors

 Credit cards

 Promissory notes

 Utilities

 Cell phone providers

 Claims under a premarital agreement. See Estate of Evitt, 245 

Ariz. 352, 429 P.3d 1146 (Ariz. Ct. App. 2018)

 Unsecured creditors do not generally include community property 
claims. See Hanrahan v. Sims, 20 Ariz. App. 313, 512 P.2d 617 (Ariz. 

Ct. App. 1973)

 Unsecured creditors must timely submit their claims pursuant to 

Arizona Revised Statutes section 14-3801 and are subject to a 

priority analysis based on section 14-3805.
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Creditors Claims – Pre-

death Torts
 Governed by “nonclaims” statute not sol and accrue upon 

death and not date of discovery of claim

 ARS §14-3803(A) places a two year from the date of death on 
claims existing before death and the statute accrues upon death 
regardless of the date plaintiff discovered the claims. 

 §14-3803 is a nonclaim statute. A nonclaim statute is “‘[a] law 
that sets a time limit for creditors to bring claims against a 
decedent's estate. Unlike a statute of limitations, a nonclaim   
statute is usu[ally] not subject to tolling and is not waivable. . . . 
Claims against an estate that arose before the decedent's death 
must be presented within the time limits of §14-3803(A).

 Heirs and devisees are the ultimate beneficiaries of an 
estate. 

 Their interests in the estate are subject to the satisfaction of all creditor 
claims.

 Heirs and devisees do not have to file anything protect their interest in 
the estate; however, it is always advisable for heirs and devisees to 
take action to protect their interest in the estate.
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Creditors Claims – Heirs & 

Devisee Claims

 Heirs and devisees are the ultimate beneficiaries 

of an estate. 

 Their interests in the estate are subject to the 

satisfaction of all creditor claims.

 Heirs and devisees do not have to file anything 

protect their interest in the estate; however, it is 

always advisable for heirs and devisees to take 

action to protect their interest in the estate.
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Best Practices in Handling 

Disputed Distributions, Accounting, 

and Creditor Claims 

 Clarity on whom you represent and whom you do 

not.

 Record Keeping and Asset/Liability searches

 Checklists

 Spreadsheets

 PR responsibility vs. Attorney
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Best Practices in Handling 

Disputed Distributions, Accounting, 

and Creditor Claims 

 Keep all interested parties informed about the status of 

the estate.

 Do not let “surprises” pop up at the end of administration. 

 If an estate is likely to be insolvent, inform heirs/devisees of 

this possibility as early as possible so that they can set 

appropriate expectations.

 Err on the side of providing too much information.
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Best Practices in Handling 

Disputed Distributions, Accounting, 

and Creditor Claims 

 Petition a court for instructions.

 Settlement Agreements – Private or Court 

Approved

 Formally close the estate. 
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 Assets in estate generally are subject to creditor 

claims

 Greatest exception is exempt Assets
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 Assets which by law of state are protected  from 

creditors’ claims 

 What are those exemptions? (discussion is under 

Arizona law---each state’s laws may be different)
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 Assets exempt from creditor claims

 Homestead allowance

 Exemptions for certain personal property

 Family allowance

 Personal representative must identify exempt assets 

correctly 
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 Homestead Allowance allows: 

 Decedent’s surviving spouse to receive $18,000 to 

exception of creditors of estate

 Expenses of administration 

 Have priority over homestead allowance
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 Exempt property includes:

 Household furniture

 Automobiles

 Furnishings

 Appliances

 Personal effects
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 Arizona law also gives dependents of deceased 

person right to receive allowance for living 

expenses

 Applies only to surviving spouse and minor children of 

deceased person actually supported by him or her at time 

of death

 Limited to one year

 Priority over all creditors except expenses of 

administration 
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 Two categories of IRA’s which will be ‘inherited’ 

upon death:

 IRA inherited by a surviving spouse

 IRA inherited by a surviving non-spouse
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 Spousal IRA—may be rolled into existing IRA or a 

new IRA account and is 100% creditor protected

 Inherited IRA—non-spouse may create inherited 

IRA account and ‘stretch’ out per life expectancy
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 Whether an inherited IRA is creditor protected 

depends on law of state

 Landmark case of  Clark v. Rameker, 134 S.Ct. 

2242 (2014)

 Court rules that whether an inherited IRA is creditor 

protected is a question of state law (does the state law 

provide protection of inherited IRA?)
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 43 states’ laws DO NOT protect inherited IRA

 Arizona is one of seven (7) states which do protect
 Example of AZ statute:

 Any money or other assets payable to a participant in or 
beneficiary of, or any interest of any participant or 
beneficiary in, a retirement plan under section 401(a), 403(a), 
403(b), 408, 408A or 409 or a deferred compensation plan 
under section 457 of the United States internal revenue code 
of 1986, as amended, whether the beneficiary's interest 
arises by inheritance, designation, appointment or 
otherwise, is exempt from all claims of creditors of the 
beneficiary or participant.
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 States whose laws currently protect inherited IRA:

 Arizona, Alaska, North Carolina, Missouri, Florida, 

Texas, and Ohio.
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 Proceeds of life insurance paid on death generally 

exempt from creditors

 In Arizona, life insurance proceeds exempt from creditor 

claims in probate

 Laws vary state to state
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 Not all creditors are treated equally

 Secured creditors have priority over non-secured

 Example:  vehicle loan secured by vehicle vs. credit card debt

Creditor has the right to repo the asset (over the claims of any other 

creditor—or may waive such right)
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Disclaimer

This information has been prepared for informational

and educational purposes only. It does not

constitute legal advice and should not be relied on
as such because the information is general in nature

and may not apply to particular factual or legal

circumstances. No attorney-client or any other

relationship is created or intended to be created by

the dissemination or receipt of this information.
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Phillip B. Visnansky

Phillip’s practice focuses on all elements of elder law including
senior orientated businesses and the probate and trust issues
that families endure. Phillip’s litigation practice targets
probate litigation, business litigation, employment litigation,
and general civil litigation.

Seeking to keep clients out of court, Phillip leverages his
litigation experience to design estate planning and business
strategies that anticipate potential legal issues and resolve
them in favor of his clients without judicial or court
involvement. His practice seeks to assist businesses and
families navigate complex cases involving probate,
guardianship, conservatorship, trust, and estate planning
issues.

Phillip’s brings families together to avoid costly
litigation. When settlement is not an option, his extensive trial
experience maximizes achieving client goals.
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Creditors Claims – Notice 

to Creditors

 A personal representative must provide actual

notice to known creditors and publish notice to 

unknown creditors.

 The Notice to Creditors triggers the creditors’ 

period during which creditors must submit any 
claims against the estate.

 If a claim is not timely submitted, the claim is 

forever barred.
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Creditors Claims –

Unknown Creditors

 A Notice to Unknown Creditors is published once 

a week for three successive weeks in a 

newspaper of general circulation in the county 
where probate is opened. 

 Creditors subject to this notice have four months
to present their claim.

 If the claim is not timely submitted, it is forever 

barred.
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Creditors Claims – Known 

Creditors

 A creditor is a known creditor if its identity is 

“known or reasonably ascertainable.”

 If a creditor is known, a Notice to Creditor must be 

mailed or delivered to that creditor.

 Known creditors must present their claim within 

the four month unknown creditor period or with 60 

days of the mailing of the Notice to Known 

Creditor, whichever is latter.

35



Creditors Claims –

Presentation of Claims 

 Presentation of Claims

 There are two methods to submit a claim: Notice 
of Claim or Petition to Approve Claim. 

 Notice of Claim

 Delivered to the personal representative and must 
include:

 The basis of the claim

 Name and address of creditor

 The amount claimed

 If the claim is not yet due, the date the claim becomes 
due

 If the claim is contingent or unliquidated, a description 
of the scenario

 If the claim is secured, a description of the security
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Creditor Claims –

Presentation of Claims 

 Procedure After Presentation

 A personal representative must allow or disallow the 

claim within sixty days of the close of the creditor’s 

period.

 If the personal representative does not allow or 

disallow the claim within sixty days of the close of the 

creditor’s period, the claim is deemed allowed.

 If the claim is disallowed, a Petition to Approve 

Claim must be filed within sixty days of the 

disallowance or the claim is waived.

 Essentially, this begins a lawsuit on the underlying 

claim.
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Creditors Claims –

Presentation of Claims

 Petition to Allow Claim

 Alternatively, a creditor may skip the Notice of 

Claim and file a Petition to Approve Claim.

 Generally, the Petition to Approve Claim is similar to

a lawsuit whereby the credit union is suing the 

estate for breach of contract.

 Must be filed within the creditors’ period.
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Creditor Claims –

Presentation of Claims 

 A Notice of Claim and a Petition to Allow Claim

involves a creditor’s claim against an estate when 

no legal proceedings are pending at death. 

 If a lawsuit is pending at the decedent’s death, 

no Notice of Claim or Petition to Allow Claim is 
required. 

 However, the plaintiff must move to substitute in the 

personal representative within 90 days of the 

defendant’s death being presented to the court. 

 If there is no substitution, the lawsuit may be 

dismissed. 
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Insolvency & Foreclosure

 An insolvent estate is an estate whose assets are 

insufficient to pay all creditor claims.

 Insolvent estates will likely result in heirs and devisees 

receiving no distributions from the estate. 
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Insolvency & Foreclosure

 During initial meetings with a personal 

representative, attention should be given to an 

estate’s potential assets and potential creditor 
claims. 

 If there is any concern that an estate’s assets may 

not be sufficient to pay all creditor claims, no 

payment of any creditor claims should be made 

without either all creditors and heirs/devisees 

agreeing or a court order.

 This protects the personal representative from any 

liability by paying creditors outside of the priorities 

set under Arizona Revised Statutes section 14-3805. 
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Insolvency & Foreclosure

 Procedure to Close an Insolvent Estate

 At the close of the creditor period, evaluate all 

submitted claims for validity and priority and “allow” 

or “disallow” as appropriate.

 After the period to Petition for Allowance of Claim 

applicable to any disallowed claim has passed or
after the resolution of any Petitions for Allowance of 

Claim have been fully adjudicated, finalize the 

priority for each allowed claim.
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Insolvency & Foreclosure

 Procedure to Close an Insolvent Estate

 File a Petition to formally close the estate pursuant to 

Arizona Revised Statutes section 14-3931.

 Include a complete accounting of the estate’s 

administration. 

 Include a Proposal for Distribution with the following 

information: 

 Assets available for distribution;

 Allowed creditor claims organized by virtue of priority under 

Arizona Revised Statutes section 14-3805;

 Each creditors’ pro rata share of available assets based on priority;

 Send the Petition and a Notice of Hearing to all creditors, 

heirs, devisees, and others interested in the administration 

of the estate.
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Insolvency & Foreclosure

 Addressing Foreclosure Issues

 Pursuant to In re Estate of Stephenson, 217 Ariz. 284, 

173 P.3d 448 (Ariz. Ct. App. 2007), secured creditors 

can either proceed against any security or waive 

the security and lodge a Notice of Claim Against 

the Estate. 

 Accordingly, foreclosure issues will only arise if the 

secured creditor elects to proceed against its 

security. 
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Insolvency & Foreclosure

 If a secured creditor is foreclosing, a personal 

representative only has limited options:

 If possible, bring the secured obligation current.

 Negotiate with secured creditor.

 Address any irregularities in the foreclosure process 

pursuant to Title 33, Arizona Revised Statutes.

 Pursue any excess proceeds pursuant to Title 33, 

Arizona Revised Statutes.

 Pursue any claims relating to the value received for 
the secured property was unreasonable under Title 

33, Arizona Revised Statutes.
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Insolvency & Foreclosure

 Potential Liabilities for a Personal Representative in 

Foreclosure Scenarios:

 Failure to pay underlying obligations when assets 

are available.

 If there is a question as to whether a secured debt 

should be paid, petition the court for instructions.

 Failure to secure excess proceeds.
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 Duties of the personal representative in fulfilling her 

role include:

 Same power that owner has over property (ARS § 14-

3711)

 Execute and deliver deeds (ARS § 14-3715(3)(a) and (b))

 Sell, mortgage or lease any personal property (ARS § 14-

3715(23))
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 PR generally has the power to sell real estate 

without court approval

 What might be reasons for PR to be concerned 

about sale without court approval?
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 Unhappy beneficiaries

 A generally difficult administration and PR does not wish 

to proceed without court approval

 Questions about sales price and fair market value

 Competing bids
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 Petition for Approval (form of petition provided).

 Provide to court the information necessary –

 Local and legal description of property

 Appraised value

 Amount of offer (or offers)

 PR’s belief that sale in best interest of estate
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 After filing petition, PR gives notice of hearing to 

all interested parties (form provided)

 Would include all estate beneficiaries, heirs, etc and all 3rd

parties who have bid for purchase

 Always suggest publishing notice of hearing in the county 

where real estate located and in county where probate 

administered

 Why:  public notice to any interested party
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 At hearing:

 Present precise terms of offer

 If necessary, provide evidence of FMV and that 

proposed sale price is within range

 If not in range, evidence of why the offer (lower) in 

best interest of estate (property condition, needs 

repairs, etc)

 Present form of order (form provided)
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 Duties of the personal representative in fulfilling her 

role include:

 Filing a federal tax return (form 706) if necessary

 If estate under 11.4M (2019), no tax and no estate tax 

return is required

 Execute and deliver deeds (ARS § 14-3715(3)(a) and (b))

 Sell, mortgage or lease any personal property (ARS § 14-

3715(23))
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 Lien attaches on death on all assets of the deceent 

(IRC 6324)

 Lien Continues for ten years 

 No publication or recording necessary
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In technical terms, PR should apply for a lien release 

using Form 4422

Why is lien release necessary?

Buyer of real property may require evidence of no tax 

liability and no lien on real property
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 IRS Internal Revenue Manual (IRM) effective 

7/24/18 

 Form 4422 to submitted at least 45 days before 

closing
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 Form 4422 to include:  
 Current title report

 Legal description and appraisal

 Letters testamentary

 Form 706 (if not final, in draft)

 Inventory and appraisement of estate
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 IRS then determines amount of funds required to be 

pre-paid or held in escrow
 IRS takes into account several factors in funds holdback 

 Critical issue is that estate’s tax liability is adequately provided for

 Items considered:

 Whether estate tax liability has been paid

 Whether estate is subject to tax or even to file form 706

 Whether value of other property disclosed on 4422 is adequate to cover 

liability

60



 Determination is government’s interest is adequately 

protected:

 Remaining property of estate has FMV at least double 

amount of unsatisfied tax liability

 Partial payment already been made

 Property has no value taking into account mortgages, etc

 Seller’s proceeds held in escrow
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 Closing summary:

 If estate below 11.4M (2019 exclusion amount)

 No form 706

 Then:

 No lien release necessary

 If buyer desires proof, provide affidavit that no federal estate 

tax is due (see appendix)
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 If form 4422 shows estimated tax greater than net 

proceeds of sale, funds may be escrowed before 

granting the discharge

 Title company will generally hold escrowed funds  

until closing or release of estate tax lien
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