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• January 9, 2021 - the Ministry of Commerce of the PRC ("MOFCOM") issued 
“Rules on Counteracting Unjustified Extraterritorial Application of Foreign 
Legislation and Other Measures” (the “Blocking Statute”) 
– Prevent Chinese entities and persons from complying with the extraterritorial application of 

certain foreign sanctions laws and regulations 
– Effective immediately but not “self-executing”

• Allows Chinese Government to issue “prohibition orders” to companies to 
prevent them from complying with certain sanctions (including potentially 
restrictions under U.S. export control regulations) if it has concluded that 
such sanctions are “unjustified extra-territorial application.” 

• Companies that suffer financial losses from non-compliance with such 
sanctions may apply to the Chinese government for support and 
compensation and seek legal remedies in Chinese courts. 

The Blocking Statute – Introduction
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The Blocking Statute – Elements of Law
• Article two of the Blocking Statute states it will apply when the 

extraterritorial application of foreign laws and measures 
violate international law and basic principles of 
international relations, and improperly prohibit or restrict 
Chinese entities and persons from engaging in normal economic 
and trade activities with a person or entity from a third nation. 

• Which foreign measures, including U.S. sanctions, investment 
restrictions, and export control rules, that can be targeted and will be 
targeted are not clear.
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Application Scope: The Blocking Statute will apply when the extraterritorial application of foreign laws and measures violate 
international law and basic principles of international relations, and improperly prohibit or restrict Chinese entities and persons 
from engaging in normal economic and trade activities with a person or entity from a third nation. 

Working Group: Chinese government will establish a Working Group that is composed of relevant central departments.

Considerations of Improper Extraterritorial Application of Foreign Legislation: Improper extraterritorial 
application of foreign legislation is not defined in the Blocking Statute. Instead, the Blocking Statutes provides discretion to the 
Working Group to make determination regarding such improper applications. 

Reporting Obligation and Injunction: Chinese individuals or entities are required to report to the Ministry of Commerce 
within 30 days when their business with third-country entities are affected by the foreign laws and measures. If Working Group 
determines unjustified extra-territorial application of foreign legislation and other measures exist, the Ministry of Commerce 
will issue a prohibition order restricting the recognition, enforcement or compliance with the foreign laws and measures at issue. 

Exemption of Injunction and Penalty: The Statute allows Chinese individuals and entities to apply for an exemption to the 
injunction. The penalties provided in Article 13 of the Blocking Statute could also apply where a Chinese person or entity fails to 
truthfully report situations to the working mechanism.

Compensation and Legal Proceedings: It provides that Chinese persons and entities can sue in Chinese courts for 
compensation of losses incurred from other parties’ (including foreign companies located outside of China) compliance with the 
foreign laws and measures prohibited in the injunction and foreign rulings made in accordance with those foreign laws and 
measures. 

Government Support and Actions: It authorizes the Chinese government to provide financial support  to Chinese persons 
and entities when they suffer severe losses in non-compliance of a sanction or measure. 

Blocking Statute – Key Points
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Anti-Foreign Sanctions Law

• On June 10 2021, China’s National People’s Congress passed the 
Anti-Foreign Sanctions Law after just two readings of the previously 
unpublished draft by the NPC.

• The Law takes effect immediately and provides a legislative authority 
for previous and existing sanction measures taken by the Ministry of 
Foreign Affairs and the Ministry of Commerce.  
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Anti-Foreign Sanctions – Elements

• The Anti-Foreign Sanctions Law mandates the State Council to designate 
individuals and organizations that directly and indirectly implement 
“discriminatory restrictive measures” into an anti-sanctions list 
(“List”).  

• The newly-announced measures will allow China to  counter-sanction 
designated parties and, potentially, their related parties, including seizing 
and blocking its property in mainland China, denying or revoking visas, 
restricting its cooperation with Chinese entities, and other unidentified 
actions.  

• Like the Blocking Statute, the Law also provides legal relief to the infringed 
Chinese party, permitting legal actions against any parties who implement 
“discriminatory restrictive measures” or not follow the countermeasures 
implemented by the Law for compensation. 
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Anti-Foreign Sanctions Law – Ambiguity Abounds
• Article 3.2 of the Law provides that China’s government is entitled to 

employ countermeasures wherever a foreign nation: 
o interferes with China's internal affairs; 
o conducts discriminatory restrictive measures against 

Chinese citizens and organizations; and/or
o constrains or suppresses China under any kind of pretext or 

based on its national laws that results in a violation of the 
international law and basic norms of international 
relations. 
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Who could be the target of the New Law?
• In addition to the individuals and organizations to be designated on the List 

(“Listed Parties”), targets of countermeasures by the Law may also extend to their 
related parties (“Related Parties”), including:  
o spouses and immediate relatives of individuals designated on the List; 
o senior managers or actual controllers of organizations designated on the List;
o organizations in which any individual designated on the List serves as senior 

management; and
o organizations controlled, established, or operated by subjects designated on the 

List.
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Who could be held liable for not following the law?
• Organizations and individuals within the territory of mainland China (which 

includes any foreign entities established in China, such as foreign invested 
enterprises or representative offices of foreign organizations) are legally obliged to 
follow the countermeasures implemented by the relevant departments of the State 
Council.  

• Article 14 further provides that “any organization or individual who fails to 
implement or cooperate with the implementation of countermeasures shall be 
investigated for legal responsibility in accordance with the law.” 

• More expansively, Article 12 of the Law prohibits any organizations and individuals 
(meaning regardless domiciled within mainland China or not) from 
implementing or assisting in the implementation of discriminatory restrictive 
measures employed by foreign countries against Chinese citizens and organizations. 
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What kind of countermeasures could be adopted?
• According to Article 6 of the Law, the following countermeasures could be 

imposed on the Listed Parties and the Related Parties: 
o Visa denial and cancellation, entry denial or deportation;
o Sealing, seizing, or blocking movable property, real estate, and other 

types of property within the mainland China;
o Prohibiting or restricting its relevant transactions, cooperation, and 

other activities with organizations and individuals within the mainland 
China; and

o Other necessary measures.

• In particular, item (iv) above appears to be a catch-call clause that provides 
broad discretion and power to Chinese authority to adopt countermeasures 
where necessary when foreign countries, organizations, or individuals 
implement, assist or support any actions endangering “China’s sovereignty, 
security, or development interests.” 



• |  14

Right of Action
• Infringed Chinese parties may rely on the Law to initiate litigations in PRC 

courts requesting a cessation of the infringement and compensation of 
losses. 

• Although the Blocking Statute establish a similar cause of action for 
Chinese parties to assert claims for damages caused by compliance with a 
targeted foreign law or regulation, but such relief is conditioned on a 
MOFCOM’s prohibition order against a specific foreign measure.  In this 
regard, without the prohibition order requirement, the Law sets lower bar 
for Chinese parties to seek for damages against infringing parties. 



Any Questions?
Benjamin O. 
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Setting the Stage
The United States government (the Executive and Congressional branches) – has taken an assertive stance 
with respect to the People’s Republic of China (“PRC” or “China”):

Executive orders 

designed to manage 

China’s engagement 

in the U.S.

Regulations that 

limit China’s access 

to U.S. products, 

technology and 

markets

Policies designed to 

draw inferences 

regarding China’s 

actions – e.g., 

designations 

regarding “foreign 

adversaries”

Outreach to allies 

and partners to 

share intelligence 

and other 

information 

regarding the 

Chinese 

government’s 

actions as well as the 

actions of various 

Chinese companies

Changes in laws and 

regulations by allies 

and partners that 

impact China’s 

ongoing global 

engagements
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Setting the Stage
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 Not inconsistent with other governments’ reactions when the U.S. 
applies restrictions to global or domestic activities

 Policy and regulatory changes in China which create inconsistent 
obligations for multinationals that conduct business in various 
jurisdictions

 Shifts in approach – China has taken a similar posture to the Biden 
Administration with less rhetoric than for the Trump Administration

 The G7 Summit and related negotiation avenues reveal ongoing 
tensions between the countries

These actions have elicited reactions from the Chinese government



Use of Executive Orders to Meet the Objectives
Select Action 

(by date signed)
Title Date

EO 13797 Establishment of the Office of Trade and Manufacturing Policy April 29, 2017

EO 13806
Assessing & Strengthening the Manufacturing and Defense Industrial 

Base and Supply Chain Resiliency of the United States
July 21, 2017

EO 13858 Strengthening Buy American Preferences for Infrastructure Projects January 31, 2019

EO 13859 Maintaining American Leadership in Artificial Intelligence February 11, 2019

EO 13873
Securing the Information and Communications Technology and Services 

Supply Chain
May 15. 2019

EO 13881 Maximizing Use of American-Made Goods, Products and Materials July 15, 2019

EO 13904

Ensuring Safe and Lawful E-Commerce for United States Consumers, 

Business, Government Supply Chains and Intellectual Property Rights 

Holders

January 31, 2020

EO 13913
Establishing the Committee for the Assessment of Foreign Participation 

in the United States Telecom Sector (former Team Telecom)
April 4, 2020

5



Use of Executive Orders to Meet the Objectives
Select Action 

(by date signed)
Title Date

EO 13920 Securing the United States Bulk Power System (revoked by Biden)
May 1, 2020

EO 13936 The President’s Executive Order on Hong Kong Normalization July 14, 2020

EO 13942

Addressing the Threat Posed by TikTok, and Taking Additional Steps to

Address the National Emergency with Respect to the Information and

Communications Technology and Services Supply Chain

August 6, 2020

EO 13943

Addressing the Threat Posed by WeChat, and Taking Additional Steps to

Address the National Emergency with Respect to the Information and

Communications Technology and Services Supply Chain

August 6, 2020

EO 13953

Addressing the Threat to the Domestic Supply Chain from Reliance on

Critical Minerals from Foreign Adversaries and Supporting the Domestic

Mining and Processing Industries

September 30, 2020

EO 13959
Addressing the Threat from Securities Investments that Finance

Communist Chinese Military Companies (revoked by Biden and replaced)
November 12, 2020

EO 13960
Promoting the Use of Trustworthy Artificial Intelligence in the Federal

Government
December 3, 2020

EO 13971
Addressing the Threat Posed by Applications and Other Software

Developed or Controlled by Chinese Companies (revoked by Biden)
January 5, 2021 6



Use of Executive Orders to Meet the Objectives
Select Action 

(by date signed)
Title Date

EO 14007 President's Council of Advisors on Science and Technology (Biden)
January 27, 2021

EO 14014 Blocking Property With Respect to the Situation in Burma (Biden) February 10, 2021

EO 14017 America's Supply Chains (Biden) February 24, 2021

EO 14024
Blocking Property With Respect To Specified Harmful Foreign
Activities of the Government of the Russian Federation (Biden)

April 15, 2021

EO 14028 Improving the Nation's Cybersecurity (Biden) May 12, 2021

EO 14032
Addressing the Threat From Securities Investments That
Finance Certain Companies of the People's Republic of China (Biden)

June 3, 2021

EO 14033
Blocking Property and Suspending Entry Into the United States
of Certain Persons Contributing to the Destabilizing Situation in
the Western Balkans (Biden)

June 8, 2021

EO 14034
Protecting Americans' Sensitive Data From Foreign
Adversaries (Biden)

June 9, 2021

7



Biden Administration Actions Since January 20, 2021
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 EO 13992 (Revocation of Certain Executive Orders Concerning Federal 
Regulations) – set the stage for ongoing obligations, conflicts and 
potential liabilities when dealing with China

 Presidential Actions

• January 20, 2021 (Modernizing Regulatory Review Memorandum) –
creates additional concerns from an enforcement perspective

• January 20, 2021 (Regulatory Freeze Pending Review Memorandum) –
broadens the Executive branch’s authorities without APA formalities

 Statements on the expanded use of the Defense Production Act 
authorities – focus on the expanded use of emergency powers

Key Actions



Obligations and US Government Actions that Create 
Challenges for Multinationals
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 Although policy changes have occurred, a number of policies remain in 
place and appear slated to do so for the foreseeable future

• Increased use of sanctions and other enforcement measures to address US 
concerns with Chinese policies related to technology transfer, upstream 
value in the supply chain, and cyber related issues

• The Department of Justice China Initiative – sets the tone for continuing 
focus on China and Chinese companies’ activities in the US and abroad 
(extraterritorial reach)

• A focus on critical and emerging technologies

• Chokepoints in the supply chain

• Executive Orders related to supply chain concerns, foreign investment 
reviews, and public securities



Obligations and US Government Actions that Create 
Challenges for Multinationals
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 Areas where multinationals face risks of adverse actions by either the US or 
China

 Sanctions – that require termination of contracts or result in termination

 Force majeure – require updates or lack effectiveness

 Conflicts when emergency powers are invoked

• Designations as Chinese companies under the NDAA Section 1260H

• CFIUS and Foreign Direct Investment – managing cross-border transactions

• Entity List designations – specific to locations and entities that have been
directly named

• What happens when entities change names?

• Addressing due diligence for Military End Users/Military End Uses
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Factors that Could Change the U.S.-China Relationship

Commerce

National Security 
Counsel Staff

USTR

Defense

Treasury

State
Cabinet and 

undersecretary 
/assistant 
secretary

The China Policy Team – staff and issues



Managing Potential Changes
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 Expectations fulfilled

• Largely continuing rhetoric and policies but more “studies” and less change

• Continuation of Entity List, CCMC/CMIC, and HKAA

• Human rights moving center stage

⁻ The Biden approach is human rights centric

⁻ Willing to upend existing relationships based on internal human rights 
agenda; external NGO influences

• Continued use of Foreign Direct Investment  — concerns related to national 
security reviews of FDI  (e.g., Magnachip transaction under CFIUS review)

 Question for MNCs – How will the Chinese government react?
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QUESTIONS?
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Overall Response & Strategy

▪ Risk/liability assessment

▪ Consider future responses to possible media attention

▪ Assess existing China-specific procedures, certifications, due diligence and 

contracts

China’s Anti-Foreign Sanctions Law – Compliance Strategy 2July 14, 2021



▪ Evaluate whether your company has over-

complied or unnecessarily "de-risked" in light of 

address extraterritorial application of U.S. laws

▪ Company profile with consumers, regulators, 

investors

▪ Types of products, level of regulation

▪ Operations and investment in China

Risk/Liability Assessment

3



▪ Chinese business partner revealing a U.S. 

company’s termination of relationship 

▪ U.S. company’s statements generating backlash 

on Chinese social media platforms

▪ U.S. government pressure (e.g., public 

Congressional inquiries)

Media Risks

4China’s Anti-Foreign Sanctions Law – Compliance Strategy 



The Anti-Foreign Sanctions Law does not prohibit 

Chinese companies from providing basic due 

diligence information to non-Chinese parties such 

as:

– Company background and ownership 

information

– Location of operations

– Statements regarding the intended end use 

of products or services

– Acknowledgement that goods and services 

are U.S. origin and subject to applicable 

laws

Managing Export Control and 
Sanctions Risks
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China-Specific Contract Language

▪ Consider revising trade compliance language

– Maintain protections necessary for compliance with U.S. law

– May be able to remove or modify unqualified statements that Chinese 

party agrees to act in compliance with U.S. law

– Consider what aspects of the transaction actually are subject to U.S. 

jurisdiction, what is actually restricted, and what narrowly tailored 

statements are sufficient

– One option is to focus on application of the law to the products/services 

being provided, and their use (rather than the parties themselves)

▪ Also review representations and warranties, indemnification, governing law and 

venue, force majeure, dispute resolution for U.S. extraterritoriality concerns

China’s Anti-Foreign Sanctions Law – Compliance Strategy 6July 14, 2021



▪ End use certifications may be required in some 

instances (e.g., Unverified List, compliance with 

license terms).  If a customer in China refuses, 

that is a deal-breaker.

▪ In other cases, it’s a best practices to screen for 

red flags and for protection.  In that case, 

consider:

– Keep the focus factual: who, what, where, 

why

– Reference international legal standards 

rather than specific U.S. standards 

– Describe restricted activity (e.g., no nuclear 

weapons) without referencing the U.S. 

regulations that prohibit it

End Use Certifications 

7



▪ Frame due diligence requests in terms of 

commercial requirements to know your 

customer, rather than legal compliance 

requirements

▪ Consider an internal risk assessment matrix for 

China to help determine when to dig in on due 

diligence requests compliance statements and 

when it is reasonable to back-off

▪ Invest in internal and third-party resources to 

support increased due diligence measures, as 

an offset to third parties’ unwillingness to sign 

compliance statements

Alternative Measures to Due 
Diligence

8



Supply Chain Compliance

▪ Chinese suppliers may not be able to willing to make certifications about 

sourcing their products from forced labor, the Xinjiang region, or prohibited 

parties

▪ Make clear that you as a U.S. company cannot procure or import products in 

violation of U.S. law, and your suppliers may not put your company in violation

▪ Consider how to shift the commercial risk to your supplier; if they cannot 

guarantee traceability of their products, and the import is denied entry, they do 

not get paid, etc.

▪ Consider supply chain audits and other traceability tools, although independent 

verification is becoming increasingly difficult

China’s Anti-Foreign Sanctions Law – Compliance Strategy 9July 14, 2021



▪ The U.S. government does not accept conflicts of law 

as an affirmative defense to noncompliance with U.S. 

export controls, sanctions, and import bans

▪ U.S. government enforcement carries serious 

penalties

▪ Many companies are making difficult decisions to: 

– Wind-down or relocate certain business with 

China

– Risk Chinese government relation in exchange for 

compliance with U.S. rules

– Navigate fine lines of public diplomacy with 

carefully worded statements and contractual 

clauses

– Request U.S. government authorizations

Conclusion: Rock and a Hard 
Place

10
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