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Requirements for Charitable Deductions in 
Trusts and Estates
Under Internal Revenue Code (IRC) Section 642(c), the following conditions 
must be met in order for an estate or non-grantor trust to claim a charitable 
deduction:

• Payment to the charitable organization must be made pursuant to the
trust document or governing instrument;

• The payments must be made for a purpose defined in IRC Section
170(c); and

• The payments must be made out of gross income.

NOTE: The Tax Cuts and Jobs Act of 2017 amended IRC Section 641(c) to 
require electing small business trusts (ESBTs) to compute their charitable 
contribution deductions using the rules that apply to individuals, so these 
trusts follow different rules than other trusts and estates.
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Contributions Must Be Made Pursuant to the
Terms of the Governing Instrument

Charity as Beneficiary. The governing instrument generally must 
specifically require a payment to be made to a charity in order for a payment 
to be considered made “pursuant to the terms of the governing instrument.”

Trustee discretion. Where a governing instrument gives the fiduciary 
discretion to make a distribution to a charitable organization, this is also 
sufficient for a deduction under Section 642(c).

Estate income during administration. For an estate, if local law gives a 
charitable beneficiary the right to income earned during the administration of 
the estate, the payment of that income will qualify for the charitable 
deduction.
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Contributions Must Be Made Pursuant to the
Terms of the Governing Instrument

EXAMPLE
The James Smith Irrevocable Trust requires the following amounts to be paid 
annually from the trust’s income:

• $15,000 to his son

• $10,000 to his two grandchildren

In addition, the Trustee has the discretion to make distributions of income to 
Section 501(c)(3) charitable organizations. In the current year, trust gross 
income was $50,000. The Trustee uses the discretionary powers to make a 
cash contribution to Goodwill of $5,000. 

Since required distributions did not exceed trust gross income of $50,000 (leaving $25,000 of 
gross income that could still be distributed), and the Trustee had discretion to make distributions of 
income to charitable organizations, a $5,000 charitable deduction is allowed.
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Special Circumstances / Things to Watch 
For
1) Where payment to charity is made through the exercise of a General

Power of Appointment, a charitable deduction will not be allowed at the
trust or estate level (See Brownstone v. United States, 465 F.3d 525
(2d Cir. 2006))

• Compare to PLRs 200906008 and 201225004 which allowed a charitable
deduction where the beneficiary exercised a Limited Power of Appointment

2) Where payment is made via a Passthrough Entity, a charitable
deduction is generally permitted even if the governing instrument does
not allow for payments to charity (See Revenue Ruling 2004-5)

3) Where a will or trust is contested and a settlement is entered into that
allows for payments to charity, an income tax deduction may be
allowed depending on how the settlement is structured

• NOTE: IRS takes the position that a trust modification adding a charitable
beneficiary that is not made as a result of a dispute will not qualify for a charitable
deduction (See CCA 201651013)
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General Power of Appointment Example

Harold died with the residue of his estate passing to the Harold Oates 
Family Trust. The trust document required income from the trust to be paid 
to his wife, Hannah. Hannah was also granted a testamentary power of 
appointment to dispose of the trust’s principal at her death. Hannah’s will 
directs the trust principal to pass to the Humane Society. Hannah Oates 
died in August of the current year. During the current year the trust realized 
capital gains of $52,000 which were allocated to principal and will pass to 
the Humane society pursuant to Hannah’s will.

Since Harold’s will did not specify that income from the trust could be given 
to a charitable organization, the trust will not receive a charitable deduction. 
The fact that the testator provided the beneficiary power to make charitable 
contributions by way of a power of appointment does not demonstrate the 
testator's intent to make charitable contributions.
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Charitable Contributions Must Be Paid For 
A Purpose Defined in IRC Sec. 170(c)
IRC Section 642(c)(1) reads:

In the case of an estate or trust (other than a trust meeting the specifications of 
subpart B), there shall be allowed as a deduction in computing its taxable income 
(in lieu of the deduction allowed by section 170(a) , relating to deduction for 
charitable, etc., contributions and gifts) any amount of the gross income, without 
limitation, which pursuant to the terms of the governing instrument is, during the 
taxable year, paid for a purpose specified in section 170(c) (determined without 
regard to section 170(c)(2)(A) ). 

Purposes specified in IRC Section 170(c) generally include payments made 
exclusively for religious, charitable, scientific, literary, or educational 
purposes.

There is no authority directly on whether the requirements of IRC Sec. 
501(c)(3) need to be met by the receiving domestic organization in order to 
qualify for the deduction. 
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Foreign Charitable Beneficiary Allowed

Estates and trusts can deduct charitable contributions made to charities that 
are organized anywhere in the world. This is different than the requirement 
for individuals, which require the charitable organization to be domestic. 
(See Reg. 1.642(c)-2)

EXAMPLE
Nicole, a long-time resident of Trenton, NJ died in April of the current year. 
Her will provided for a testamentary trust benefiting the Women’s Shelter in 
Trenton and the Haitian Shelter for Abuse Victims in Haiti. During the year, 
the trust contributed $50,000 to both charities.

Assuming all other IRC Sec. 642(c) requirements are met, both 
contributions to charity qualify as deductible charitable contributions on the 
trust income tax return. However, during her life any contributions Nicole 
made to the Haitian Shelter for Abuse Victims were not deductible on her 
individual income tax return.
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Contributions Must Be Made from 
Amounts Included in Gross Income
Trusts and estates are not subject to limits on charitable deductions, so long 
as the payment made to a charitable organization is made out of gross 
income. Gross income must be included in taxable income in order to allow 
for the deduction, and therefore is not allowed for:

• amounts paid from tax-exempt income

• amounts paid from principal unless they are included in gross income

If the governing instrument provides only for distributions of principal to 
charity, a payment to charity in a year the trust has income will not be 
deductible, except to the extent that the principal is included in taxable 
gross income.

Specific bequests are deemed to be made from principal, therefore, no 
charitable contribution is not allowed for these contributions for income tax 
purposes, but an estate tax deduction may be available.
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Contributions Must Be Made from 
Amounts Included in Gross Income
EXAMPLE
The Michael Jones Testamentary Trust was created several years ago. Per 
the terms of the governing instrument, the trust shall make discretionary 
distributions of income to Michael’s four kids. The governing instrument 
authorizes the trustee to distribute up to $25,000 of principal annually to the 
YMCA. During the current year, the trust earned $300,000 of taxable 
interest and distributed $30,000 to each of Michael’s kids. The trust also 
distributed $25,000 to the YMCA.

No deduction is allowed for the $25,000 payment to YMCA because the 
governing instrument specifically states that any distribution to the YMCA 
shall be made from principal. The distribution to charity is not be deemed to 
have been paid from gross income of the trust unless the distribution of 
principal is included in gross income for income tax purposes (i.e., capital 
gain or IRD discussed later.)



13

Special Situations

Capital gains. Since capital gains are included in taxable income, 
charitable contributions of capital gains will qualify for a charitable 
deduction.

Prior year accumulated income. A charitable deduction will also be 
allowed for payments made out of prior year income, so long as a deduction 
of that same income was not allowed in a prior year. (See Old Colony Trust 
Co. v. Comm'r, 87 F2d 131 (1st Cir. 1936))

Income in Respect of a Decedent (IRD). While state law may provide that 
IRD is considered principal and not income, since it is included in taxable 
income, payments of IRD to a charitable organization will qualify for the 
Section 642(c) charitable deduction.
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Form 1041 Schedule A
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Contributions of Tax-exempt Income

Generally, a charitable deduction for contributions made from funds 
generated by tax-exempt income is not allowed. However, unless the 
governing instrument specifically allocates the character of the income that 
is used to make the charitable contribution, the payment from gross income 
will default to a pro-rata allocation among all types of income included in 
gross income. (See Regulation Section 1.642(c)-3(b))

The governing instrument can specify the source of the income used to pay 
distributions to charity by specifying that distributions to charity must be paid 
out of items included in taxable income to ensure the amounts are 
deductible. Note that this allocation must have economic effect for it to be 
followed for Federal income tax purposes.
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Contributions of Tax-exempt Income

EXAMPLE
The Roger Walker Testamentary Trust was created several years ago. Per 
the terms of the governing instrument, the trust shall distribute $5,000 
annually to Roger’s two kids. The governing instrument authorizes the 
trustee to distribute up to $3,000 of income annually Goodwill. 

In the current year, the trust’s income is as follows
-Tax-exempt interest $10,000
-Interest income $20,000
-Total income $30,000

In the current year, the trust contributes $3,000 of income to Goodwill. 
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Contributions of Tax-exempt Income

EXAMPLE 

The allowable charitable contribution deduction is calculated by way of the 
following formula:

Charitable Distribution x (Tax-exempt Income / Total income)

$3,000 x ($10,000 / $30,000) = $1,000

The Roger Walker Testamentary Trust is limited to a $1,000 contribution 
deduction.
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Election to Accelerate Trust or Estate 
Charitable Contributions
Trusts and estates can offset the current tax year's income with 
contributions actually paid in the following tax year by making an election to 
do so.

Planning opportunity: A trust is able to calculate its taxable income prior to 
making a charitable contribution to ensure that a charitable deduction will be 
permissible

• Generally impacts Tier 2 beneficiaries (beneficiaries that receive distributions 
that are not required income distributions) not Tier 1 beneficiaries 
(beneficiaries that are required to receive income distributions currently)
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Election to Accelerate Trust or Estate 
Charitable Contributions
Election Requirements:

• The charitable contribution must have been made before the election can be made

• The election is generally irrevocable without the consent of the Commissioner unless the election is revoked 
before the deadline for making the election (Reg. 1.642(c)-1(b)(2))

• Election must be attached to the return for the year that the contribution is treated as being paid. The 
contributions are then reported on Form 1041, Schedule A as they normally would be. If the election is missed, 
it can be made on an amended return.

• The election must state that the taxpayer elects under IRC Sec. 642(c)(1) and Reg. 1.642(c)-1(b) to treat the 
relevant contributions as paid during the current tax year and include:
• Name of the Estate or Trust
• Name of the Fiduciary
• Fiduciary Address
• Charitable Recipient
• Address of the Recipient
• Amount of the Contribution
• Amount of the Contribution Treated as Paid During the Tax Year
• Date of Contribution
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Charitable Contributions and Distribution 
Deductions
Distributable Net Income (DNI) determines the amount deduction available 
for distributions of income to beneficiaries (Tier 1 and Tier 2)

In computing DNI, gross income is generally reduced by the amount of 
deductible charitable contributions made by the trust (IRC Sec. 643(a)). 
When allocating the amount of income allocated to Tier 1 beneficiaries, DNI 
is computed without the charitable contributions deduction IRC Sec. 
662(a)(1))

• The Charitable contribution deduction only reduces DNI for determining the 
amount of income taxable to a Tier 2 beneficiary.

• A beneficiary can be both a Tier 1 and Tier 2 beneficiary.

Because charities are not allocated DNI, the separate share rules do not 
apply. (Reg. 1.663(c)-5 , Ex. 11) 
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Computing the Charitable Contribution 
Deduction with Multiple Tiers of Beneficiaries

EXAMPLE
Anthony Wu’s Trust directs that $40,000 of income must be paid annually, to 
his brother, Eric. The trustee has discretion to distribute up to $10,000 of 
accumulated income to the American Cancer Society. The trustee also has 
the discretion to distribute income or principal to Anthony’s nephew, Kyle for 
his heath, maintenance, support or welfare. 

The trust had $20,000 of accumulated income. During the current year, the 
trust received $60,000 of taxable dividend income and paid $6,000 of 
expenses.

The trustee paid the $40,000 required distribution to Eric and paid $10,000 
to the American Cancer Society. A $20,000 distribution to Kyle was also 
made.
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Computing the Charitable Contribution 
Deduction with Multiple Tiers of Beneficiaries

EXAMPLE

The total distribution of $40,000 is taxable to Eric is because it does not 
exceed the DNI before the charitable contribution ($60,000 - 6,000 = 
$54,000) 

The maximum amount taxable to Kyle is $44,000. ($60,000 - 6,000 –
10,000 = $44,000

The total amount taxable to Kyle is $4,000 after consideration of the 
distribution to Eric, a Tier 1 beneficiary.
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Contributions of Principal Included in 
Taxable Gross Income
Taxable income governs the deductibility of the charitable contribution 
deduction – not fiduciary accounting income

When capital gains and income in respect of a decedent (IRD) are paid to 
charity, the charitable contribution deduction may be allowed.

When trusts or estates contribute property that was purchased with a trust’s 
accumulated income and the property is later contributed to property, the 
IRS has limited the contribution to the adjusted basis of the property, 
although there is no direct support for this.  (CCA 201042023, Green v US)
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Capital Gains as a Charitable Deduction

In her will, Lynne Dowd instructed that any gain from the sale of her Pitched 
Corporation stock should be donated to the local nonprofit musical theater 
school. The executor of her estate sold the stock in the current year and 
recognized a $75,000 gain. As directed, the executor distributed $75,000 to 
the musical theater school.

If the contribution was not made in the same year as the sale, the 
estate would still be entitled to a set-aside charitable contribution 
deduction.
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No Deduction for Contributions of Income 
Not Currently Received
A trust or estate cannot claim a charitable contribution deduction for 
amounts included in taxable income that are not actually received (i.e. 
“phantom income”).

In the Estate of Freund v Commissioner, income from a partnership that 
was recognized by the estate was not allowed as the basis for the charitable 
contribution deduction since the amount was not actually received.

In Sid W. Richardson Foundation v. U.S, a charitable income tax deduction 
was denied for undistributed profits of a wholly owned Subchapter S 
Corporation, even though profits of the S corporation were to go to a 
charitable foundation. The court stated that undistributed profits weren't paid 
or permanently set aside by decedent's will, nor was this the purpose of 
Subchapter S.
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Undistributed Income of S-Corp

EXAMPLE
Crystal Barnes was the sole owner of Training On Demand, an S 
corporation. At her death, all of the stock of the corporation was transferred 
to her estate. Crystal’s will directed the income of her estate should be paid 
to the Crystal Barnes Family Foundation. During the current year, Training 
On Demand generated $300,000 of net income that was properly reported 
on her estate income return. The estate received only $125,000 in 
distributions from the S corporation this year. 

Because the estate received only $125,000 of distributions from the S 
corporation, the estate charitable contribution deduction is limited to 
$125,000. The remaining $175,000 will be treated as accumulated and a 
charitable contribution deduction will be available to the estate when 
received and distributed to her foundation.
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Charity As Residuary Beneficiary

When a residuary beneficiaries of a trust or estate is a charity, contributions 
must be allocated between those paid from income and those paid from 
principal. 

Only the amount paid from taxable income is deductible.
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Set-aside Deduction for Estates and 
Certain Trusts
There is an unlimited charitable deduction allowed for amounts of income that, 
pursuant to the governing instrument, are required to be permanently set aside 
for charitable purposes, where the trust is either:

• A qualified revocable trust making an election under IRC Section 645 to be taxed 
with the estate; or

• Certain trusts that were created on or before October 9, 1969.

Planning opportunity: A Section 645 election may be beneficial and allow a 
charitable deduction that would otherwise not be allowed

For amounts to qualify as being permanently set aside, the accounting records 
must substantiate the use of such amounts only for charitable purposes, and the 
possibility that the contribution will be used for non-charitable purposes must be 
so remote as to be negligible. (See Regulation Section 1.642(c)-2(d))
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Charitable Contributions in Final Year 

In the final year of a trust or estate, any excess deductions generally pass 
out to the beneficiaries. 

The charitable deduction is not included in the excess deductions, and will 
not pass out to the beneficiaries. 

To calculate the excess deductions, income is first reduced by deductions 
other than the personal exemption and the charitable contribution. If the 
remaining deductions exceed the remaining income, there will be excess 
deductions to pass out.
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Reporting of Trust and Estate Charitable 
Contributions
In general, Schedule A of Form 1041 must be completed if any portion of 
gross income is paid, or treated as paid, to a charity during the tax year.

Exception: A Pooled Income Fund or a nonexempt private foundation 
should attach a separate statement to Form 1041 rather than using 
Schedule A of Form 1041 to report charitable contributions made during the 
year.

Charitable beneficiaries do not receive a Schedule K-1 since charitable 
distributions do not qualify for the distribution deduction under IRC Section 
661.

Note that TCJA amended IRC Section 641(c)(2) so that electing small 
business trusts (ESBTs) are no longer subject to the charitable information 
reporting requirements of IRC Sec. 6034.
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Reporting of Trust and Estate Charitable 
Contributions
Form 1041-A
In addition to completing Schedule A of Form 1041, complex trusts are 
required to file Form 1041-A if they claim a charitable contribution deduction

Note: Simple trusts, QRTs filing under a Section 645 election, and Split 
Interest Trusts (described later)  are not required to file Form 1041-A

Form 1041-A is generally due by April 15th following the close of the 
calendar year, with extensions of time to file allowed by filing Form 8868
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Form 1041-A

Lines 1-15 are required if total 
income is $25,000 or more. 

If income is under $25,000 lines 1-
8 can be omitted and total income 
can be reported on line 9.
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Form 1041-A

Completed using 
accounting books and 
records that the trust uses.



Split Interest Trusts: 
Charitable Remainder 

Trusts
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General Overview

Charitable Remainder Trusts are split-interest trusts: they have both a non-
charitable and a charitable beneficiary.

During Trust Term: the non-charitable beneficiary receives distributions that 
may carry out taxable income; the trust is tax-exempt and does not pay income 
taxes

Distributions: Can either be annuity distributions or unitrust distributions

At the End of the Term: the charitable beneficiary receives the residue of the 
trust

Filing Requirements: Must file Form 5227 annually to report the activity of the 
trust and distributions; issues a Schedule K-1 to the non-charitable beneficiary
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Charitable Remainder Trust Requirements

• Annual distributions must be between 5% and 50% of the FMV of the trust,
determined either on the date of funding (annuity trust) or annually (unitrust)

• Term can either be years (no more than 20 years) or life – if life, non-charitable
beneficiaries must be named in the trust document (cannot be a class of beneficiaries)

• Charitable beneficiary must be a qualified charity – must meet the definitions under
IRC Section 2055(a) or Sections 664(d)(1)(C) or (d)(2)(C)

• The trust document can reserve the right to change the charitable beneficiary, giving
the power to the donor, income beneficiary, or the trustee

• Trust document must prohibit the violation of certain private foundation rules (e.g.
self-dealing, excess business holdings, etc.)

• Value of the remainder interest must be at least 10% of the initial net FMV of property
placed in a CRAT; or if a CRUT, at least 10% of the net FMV as of the date of each
contribution. Calculation is determined using the Section 7520 rate.
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Charitable Remainder Trust Distribution 
Taxation
Distributions from a CRT are taxable to the non-charitable beneficiary, to the 
extent of taxable income earned by the trust. Income is passed out to the 
non-charitable beneficiary in the following order:

1) Ordinary income (current & accumulated) 

2) Capital gain (current & accumulated)

3) Tax-Exempt Income

4) Principal
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Considerations: Advantages & 
Disadvantages
• Donor receives a charitable income tax and gift tax deduction for the present value

of the remainder interest; estate receives a charitable deduction if funded at death

• CRT is a tax-exempt entity, therefore does not pay tax on income – consider
funding with appreciated assets

• Subject to some excise taxes of a private foundation – e.g. self-dealing

• Cannot hold S corporation stock – a CRT is not an eligible S corporation
shareholder

• Unrelated business income is subject to a 100% tax – avoid using partnerships
that may have UBTI to fund the CRT; also avoid assets that are secured by debt as
this may create debt-financed income (which is UBTI)
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Compliance with CRT Administration 
Requirements
The failure of a trustee to administer a Charitable Remainder Trust in 
accordance with its governing instrument will cause the trust to lose its tax-
exempt status, prevent a charitable deduction, and result in the imposition 
of excise taxes.

For Charitable Remainder Unitrusts: Pay attention when calculating 
the required distribution amounts! There have been some PLRs 
(201714002, 201714003) that found that CRUTs lost their tax-exempt status 
because the trustee improperly included capital gain in the computation of 
trust income, which was not permitted under the governing instrument or 
state law. 
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Planning Strategies

Sale of Appreciated Assets in a CRT. A CRT can provide a method for 
deferring taxes, spreading gain on the sale of appreciated assets over a 
period of time. The gain will ultimately pass out to the non-charitable 
beneficiary with the annual distributions. Note: the trustee cannot be 
required to sell appreciated assets – this will result in gain recognition by the 
donor.

Avoid Self-Employment Tax. Ordinary income property, such as farm-
raised cattle and crops, can be transferred to a CRT and SE tax on this 
income can be avoided.

Avoid or Mitigate Net Investment Income Tax. Depending on the level of 
distributions, and the beneficiary’s other income, the NIIT may be reduced 
or avoided completely by spreading the recognition of investment income 
over time.
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Considerations: Annuity vs. Unitrust

Valuation. A Unitrust will require annual valuations in order to calculate the 
required unitrust payment. An annuity payment stays the same each year and 
no valuation is required.

Charitable Deduction. Where a Unitrust payout percentage exceeds the 
Section 7520 rate, the charitable deduction will generally be higher than an 
annuity trust. If the Section 7520 rate is higher, the annuity trust will generate a 
higher charitable deduction.

Risk. A Unitrust payment relies on the fair market value of the assets of the 
trust, so if the value goes down, the payment will go down. This also acts to 
preserve the remainder for charity. An annuity payment remains static, 
regardless of valuation, which means that the trust could be depleted faster 
when the value decreases, reducing or eliminating the remainder for charity.

Flexibility. A CRUT allows additional contributions, whereas a CRAT only allows 
a single contribution. If a grantor wishes to use one CRT to receive assets 
during life and then again at death, a CRUT is the only option.
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Types of Charitable Remainder Unitrusts

Fixed Percentage (STAN-CRUT): Unitrust payment is a fixed
percentage, and payment fluctuates each year based on value – i.e.
a standard CRUT.

NI-CRUT: Payment is the lesser of a fixed percentage or the
fiduciary accounting income of the trust, with no provision to make
up the difference.

NIM-CRUT: The same as a NI-CRUT, except in years where income
is greater than the fixed percentage, the trust can distribute the
excess to make up for prior years where income was less than the
fixed percentage.

FLIP-CRUT: Trust can convert from either the NI-CRUT or the NIM-
CRUT to the STAN-CRUT.
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Charitable Remainder Unitrust Trust 
Calculation
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Charitable Remainder Annuity Trust 
Calculation



Split Interest Trusts: 
Charitable Lead Trusts
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General Overview

Charitable Lead Trusts are also split-interest trusts: they have both a non-charitable and a 
charitable beneficiary.

During Trust Term: the charitable beneficiary receives distributions; whether or not a 
charitable deduction is allowed when distributions are made depends on whether the CLT 
is a grantor or non-grantor trust:

Grantor: charitable deduction for donor at CLT funding
Non-Grantor: charitable deduction for trust when distributions are made

Distributions: Can either be annuity distributions or unitrust distributions

At the End of the Term: the non-charitable beneficiary receives the residue of the trust

Filing Requirements: Must file both Form 1041 AND Form 5227 annually to report the 
activity of the trust and distributions. A grantor CLT will issue a grantor letter to the donor. A 
non-grantor CLT will pay tax on the income, offset by a charitable deduction for the portion 
of the income that is distributed to the charitable beneficiary.
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Charitable Lead Trust Requirements

• Annual distributions to the charitable beneficiary do not have a minimum or a
maximum

• Term is unlimited, though must be defined in the trust document – a longer term
generally results in a larger charitable deduction

• If trust uses a person’s life instead of term, the life used must be the donor, the
donor’s spouse, or a lineal ancestor of either (must be less than 15% probability
that a non-lineal ancestor will receive the remainder interest)

• Charitable beneficiary must be a qualified charity – must meet the definitions
under IRC Section 2055(a) or Sections 664(d)(1)(C) or (d)(2)(C)

• There is no ability to change the charitable beneficiary – transfer to charitable
beneficiary must be irrevocable to allow for a charitable deduction

• Trust document must prohibit the violation of certain private foundation rules
(e.g. self-dealing, excess business holdings, etc.)
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Types of Charitable Lead Trusts

Nongrantor-type Trusts: charitable income beneficiary and non-charitable 
residuary beneficiary that is not the grantor.

• Qualifies for gift or estate tax charitable deduction for present value of
income interest (non-charitable interest is still subject to gift or estate taxes)

• No income tax charitable deduction

• Income from assets is taxed to the trust and distributions made to charity
qualify for the charitable deduction at the trust level as long as distributions
are paid from gross income

• Not subject to unrelated business income tax since trust is not tax-exempt,
though charitable deduction generally not available for contributions of UBTI
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Types of Charitable Lead Trusts

Grantor-Type Trusts: grantor is either the remainder beneficiary or retains certain 
powers over the trust under the grantor trust rules. Generally used for income tax 
planning only.

• Qualifies for gift tax charitable deduction for present value of income interest

• Value of trust included in gross estate if grantor dies during the term – present interest of
charitable interest qualifies for estate tax charitable deduction (income tax deduction may
need to be recaptured)

• Grantor / donor receives an income tax deduction when assets are funded in to the CLT

• Grantor / donor recognizes the income from the assets owned by the trust as it is earned
even though income is paid to charity – no additional charitable deduction when
payments made to charity
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Considerations: Advantages & 
Disadvantages
• A CLT is not a tax-exempt entity – it is taxed like a grantor or non-grantor trust

• No deferral of taxes on the sale of appreciated assets because the trust is taxable

• A non-grantor CLT can be used to transfer wealth at a discounted rate – generally
considered a good “freeze” strategy that is most beneficial with low interest rates

• Lifetime non-grantor CLT will avoid AGI limitations for charitable contributions,
compared to annual charitable contributions by the individual

• A non-grantor CLT can be used to make donations to foreign charitable
organizations that would not otherwise be deductible by the individual

• A CLT can own S corporation stock – either as a grantor CLT, or by making an electing
small business tax (ESBT) election for a non-grantor CLT
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When to Use a Non-Grantor CLT in an 
Estate Plan
Non-Grantor Charitable Lead Trusts are generally used for estate planning 
purposes, and are best used when an individual:

1) Is already making substantial charitable contributions

2) Has available funds (ideally appreciating assets) to transfer to the trust

3) Wishes to leverage the gift tax exemption amount to transfer wealth in the
future, receiving the best results when the Section 7520 rate is low
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Annuity vs. Unitrust

Annuity Trust:

• Distribution amounts can vary so long as the present value of the distributions 
remains the same (back-loaded distributions will result in a greater remainder 
value)

• GST exemption can only be allocated at the end of the CLAT term

• Donor can only contribute to a CLAT once

Unitrust:
• Distributions calculated each year based on percentage of value
• GST exemption can be allocated at the beginning of the CLAT
• Able to make multiple contributions
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Considerations: Annuity vs. Unitrust

Valuation. A Unitrust will require annual valuations in order to calculate the required 
unitrust payment. An annuity payment only required a valuation at funding.

Charitable Deduction. Where the Section 7520 rate is low, the charitable deduction will 
generally be high for an annuity trust. A unitrust’s calculation of the charitable deduction 
relies on the payout percentage and not the Section 7520 rate – the higher the payout, the 
higher the deduction.

Risk. A Unitrust payment relies on the fair market value of the assets of the trust, so if the 
value goes down, the payment will go down. This also acts to preserve the remainder for 
the noncharitable beneficiary. An annuity payment generally remains static, which means 
that the trust could be depleted faster when the value decreases, reducing or eliminating 
the remainder for the noncharitable beneficiary. Note: the annuity payment does not need 
to be the same each year, as long as the charity receives the total value of the annuity 
during the term – this may provide some planning opportunities.

Flexibility. A CLUT allows additional contributions, whereas a CLAT only allows a single 
contribution. 
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Charitable Lead Annuity Trust Calculation
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Charitable Lead Annuity Trust Calculation 
(Varied)
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Charitable Lead Unitrust Calculation
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