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Downturns
Needs & Challenges

• The focus shifts to cutting costs by freezing 
and/or reducing compensation levels and 
conducting reductions in force (RIFs).

• Retention of key talent may be difficult if the 
company is not hitting goals and therefore not 
paying bonuses.

• It is becoming more common for activist 
shareholders to get involved when performance 
is less than stellar.

• Retention of key talent is extremely challenging 
for a number of reasons, including (i) reduction in 
value of outstanding equity awards and stock 
holdings, (ii) inability to use equity as credible 
incentive tool, (iii) bonus payments may be 
reduced and (iv) balance sheet issues make long 
range planning and long term value accretion 
problematic at best. 
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Downturns
Compensation Considerations

• Type of decline matters -- industry downturns present 
different issues than when an individual company is 
struggling.

• Consider freezing 401(k) matches.
• Beware of unintended consequences of RIFs such as 

partial plan terminations of deferred compensation plans 
and severance costs.

• Know what your shareholders care about from a 
compensation perspective and avoid any “irritants.”

• May become necessary to grant retention awards to key 
talent you cannot lose.

• If there is a realistic possibility of filing bankruptcy, 
ensure that any changes made to compensation 
programs are robust enough to withstand challenges 
from creditors and other interested parties.
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Downturns
Compensation Considerations

• Recognize the risk factors that make companies more 
likely targets of activists.

• Understand your shareholder base and what they care 
about.

• Identify and address any general “irritants” around 
executive compensation, such as:
– Poor link between pay and performance
– Inappropriate performance metrics
– Mega grants of equity awards
– High CEO Pay

• Keep your Board informed and prepared.
• Engage with key company shareholders to tell the 

company’s story.

Icahn Wins Control 
of SandRidge Board

P&G Executive Pay 
Targeted by Peltz
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Downturns
Compensation Considerations

• At some point, retaining the team is more important than 
aligning pay with performance, particularly in an industry 
downturn. 
– Good people have alternatives
– Loss of senior people, can result in a “run on the 

bank” in terms of retention
– Difficult to hire new people into a distressed situation 

• So while being cognizant of Shareholder’s concerns, the 
board should think for them and understand that 
distressed situations puts enormous pressure on 
compensation, which puts enormous pressure on 
retention, which puts enormous pressure on the 
company’s ability to survive.

Icahn Wins Control 
of SandRidge Board

P&G Executive Pay 
Targeted by Peltz
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Applicable Bankruptcy Law for Compensation Plans
The Evolution of Bankruptcy Law

Prior to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”), companies under bankruptcy 
protection would often use time-based key employee retention plans (KERPs) to retain top management. In deciding 
whether or not to approve a KERP under the Bankruptcy Code prior to BAPCPA, bankruptcy courts would generally apply 
business judgment standards. That is, KERPs had to be justified by a sound business purpose and be “fair and reasonable.” 
Under this regime, bankruptcy courts were given a great deal of discretion in deciding whether or not to approve a KERP.

BAPCPA
• Passed in 2005, BAPCPA brought sweeping changes to 

American bankruptcy law. 
• BAPCPA modified the Bankruptcy Code to address, in part, 

perceived abuses concerning retention and severance plans.
• For “insiders,” retention plans and severance plans are now 

subject to special restrictions under section 503(c).
– Section 101(31)(B) of the Bankruptcy Code defines an 

insider to be a director, officer, or person in control of the 
corporation, or a relative of such person.  

– Additionally, parties can be deemed non-statutory insiders 
if their relationship with the debtor is so close that their 
conduct should be subject to closer scrutiny than that of 
those dealing with the debtor at arm’s length.
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Applicable Bankruptcy Law for Compensation Plans
Further Discussion of Insider Status

Has no access to 
inside information

Was not appointed 
by the board of 

directors

Reports through 
intermediate 

managers, rather 
than directly to the 

CEO

Does not 
participate in 

setting strategy for 
the enterprise

Does not 
participate in Board 

meetings or 
provide reports to 

the Board

• For bankruptcy purposes, any employee with a title like “vice president” or “president” that suggests officer status is 
presumptively an “insider.” These employees may not be included in a KERP unless the Court is persuaded that the 
employee does not exercise sufficient control over the enterprise to justify treatment as an insider.

• Although the fact that an employee is an officer for purposes of Section 16 of the Securities Exchange Act is relevant, 
courts have found that non-Section 16 officers may still be “insiders.”

• To establish that an officer is not an “insider,” a company must typically demonstrate that such employee:

• Another helpful factor is if some but not all employees with a similar title (e.g., “vice president”) are included in the 
KERP, because such discretion demonstrates that the title conveys no special privileges.
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Applicable Bankruptcy Law for Compensation Plans
Section 503(c)(1) – Restrictions on Retention Plans for Insiders

• A bankruptcy court may not approve payments to an insider for the purpose of inducing the insider to remain with the 
company unless the court determines that the following three criteria have been met:

• Because of the onerous requirements, companies generally do not utilize retention plans for insiders.  Retention plans 
are, however, often used for non-insiders.

The payment must be essential to the retention of the employee because he or she has a bona fide 
job offer from another business at the same or greater rate of compensation;

The payment may not exceed 10 times the average payment of a similar kind given to non-
management employees during the same calendar year (if none, then the amount may not exceed 
25% of any similar payment made to the insiders for any purpose during the previous calendar year).

The services provided by the employee must be essential to the survival of the business; and
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Applicable Bankruptcy Law for Compensation Plans
Section 503(c)(2) – Restrictions on Severance Plans

• BAPCPA put significant limits on severance during bankruptcy 
proceedings.

• A bankruptcy court may not approve severance payments to an 
insider unless the court determines that the following two 
criteria have been met:

– The severance payment must be part of a program that is 
generally available to all full-time employees; and

– The amount of the severance may not be greater than 10 
times the average severance payment given to non-
management employees during the same calendar year.

• Severance plans for non-insiders are fairly common in 
bankruptcy.
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Applicable Bankruptcy Law for Compensation Plans
Incentive Programs for Insiders

• Incentive plans, however, escape the constraints of section 
503(c).

• Courts generally apply a two-pronged test to evaluate 
incentive plans, requiring that:

– A sound business purpose justifies the program; and
– The program is “fair and reasonable.”

• To be considered an incentive plan versus an 
impermissible end-run around the requirements of section 
503(c), the plan must contain meaningful performance 
measures that are not easily achievable and amounts must 
be reasonable.



Overview of Compensation Issues in Chapter 11
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Freefall Pre-PackagedPre-Arranged

- Bankruptcy is planned

- The plan of reorganization is 
filed at the same time as the 
chapter 11 petition

- Less likely to implement KEIPs 
and KERPs

- More likely to just try to get 
normal bonus approved and/or 
focus on emergence grants

- Bankruptcy was anticipated 

- Some negotiations have 
occurred with creditors, but 
no major plans in place

- Could have agreed plans 
with groups of creditors, 
but not all

- Unexpected bankruptcy

- Little to no planning prior to 
filing

- Generally tend to be longer & 
more complex cases

- More likely to implement 
KEIPs and KERPs since 
cases are longer and more 
uncertain

Overview of Compensation Issues in Chapter 11
Spectrum of Bankruptcy Filings
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Overview of Compensation Issues in Chapter 11
Summary of Key Compensation Elements

Impact of Bankruptcy

Base Salaries • Typically remain intact under first day order

Annual Incentives • Incentive structure to coincide with the business plan
• Metrics may be modified to focus on maximizing value

Long-Term Incentives • Prior equity awards typically wiped out
• May be replaced by cash programs during bankruptcy proceedings1

• Applicable post-emergence equity programs usually part of plan confirmation

Welfare Benefits • Typically remain intact under first day order

Retirement Benefits • Typically remain intact under first day order

Nonqualified Deferred 
Compensation / SERP2

• Participant’s account balance typically becomes a general unsecured claim

Severance Benefits3 • Prior contracts become executory, i.e., can be rejected by debtor during 
bankruptcy proceedings

• Frequently renegotiated as part of plan confirmation (or shortly thereafter)

Employment Contracts • Prior contracts become executory, i.e., can be rejected by debtor during 
bankruptcy proceedings

1 Historically, these were pure time-vesting KERPs; due to BAPCPA, for insiders, they must now be incentive based.
2 Any payment to an insider during a specified period prior to bankruptcy filing may be challenged as a fraudulent transfer.
3 BAPCPA puts significant limits on severance during bankruptcy proceedings.



Key Employee Incentive Plan (KEIP)
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Key Employee Incentive Plan (KEIP)

Plan Considerations

– Must represent meaningful goals (i.e., cannot be considered “lay-ups”)
– Should coincide with the business plan
– Should be within management’s control
– Consider utilizing organization-wide goals vs. specifically tailored individual goals

– Could continue the pre-petition short-term incentive plan (“STIP”) for all or non-insiders
– Consider collapsing the long-term incentive plan into the STIP
– May need to tweak performance metrics, weightings, and/or targets after filing
– Can be easier to explain to employees

Performance Metrics

Seasoned Plans
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Key Employee Incentive Plan (KEIP)
Plan Considerations

– Should be reasonable when compared to:
– Market compensation levels
– Historical compensation amounts
– Other programs approved in bankruptcy

Amounts
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Key Employee Incentive Plan (KEIP)
Plan Considerations

– Evaluates whether the plan is actually incentivizing as opposed to a hidden retention plan
– Analyzes whether the plan’s potential payout is scaled appropriately (i.e., is it too rich?)
– Will investigate who is deemed an insider 
– Anticipate sensitivity to setting any new precedents through the negotiation process

U.S. Trustee

– Primary focus is generally cash flow and profit
– Expect challenges and negotiations
– Evaluates plan in the context of other amounts received (e.g., pre-filing retention bonuses)
– Anticipate sensitivity to overall dollar amounts

Creditors
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Key Employee Incentive Plan (KEIP)
Performance Measures Utilized in Other Bankruptcies

• Companies that have filed for bankruptcy after the passage of BAPCPA with the intention of emerging from bankruptcy 
rather than liquidating have typically used one or more of the following metrics:

• For companies with a 363 sale, the most common performance metrics included in KEIPs were:
– Asset sales proceeds;
– Cost reductions/expense control; and
– Financial metrics.



Pre-Filing Retention Plans 
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• Pre-filing retention bonuses are set in place shortly before 
filing for bankruptcy.

• These retention bonuses include a clawback provision in 
which the recipient must pay back the amounts if they do not 
provide certain specified services for the required time period 
(usually between 6 months and 2 years).

• These programs can be attractive because they do not have to 
go through the formal court approval process that KEIPs and 
KERPs do and therefore, provide more certainty for recipients.

• However, caution is warranted – these bonuses could be 
challenged as a preferential transfer and/or lead to public 
relations issues post-filing.  Also, payment of these awards will 
exacerbate liquidity issues when the Company is already 
strapped for cash.

Pre-Filing Retention Plans 
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Alternatives – Recent Examples
 Below are 3 alternatives related to prepayment of executive programs:

Element Alternative 1 Alternative 2 Alternative 3 

Base Pay Market-based compensation adjustments made, as necessary
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Reconfigure annual and long-term programs into one of the following alternatives:

Prepaid KERP + Post-Filing KEIP (BK court approved)
1.Retention Program

‒ Payable in cash upfront
‒ Subject to a clawback if Executive terminates voluntarily 

or for cause before the earliest of [1 year] from payment 
date, completion of a restructuring, or a sale of the 
company

2. Incentive Program
‒ Payable in cash quarterly to the extent earned
‒ Earned amounts can range from 0% - 200% of target 

based on actual performance
‒ Performance period will start in [Q4 of 2022] and go 

through [Q3 of 2023]

Prepaid KERP + Prepaid KEIP
1.Retention Component

‒ Payable in cash upfront
‒ Subject to a clawback if Executive terminates 

voluntarily or for cause before the earliest of [1 year] 
from payment date, completion of a restructuring, or a 
sale of the company

2. Incentive Component
‒ Payable in cash upfront
‒ Subject to full or partial clawback if (a) performance 

metrics are not achieved, or (b) the Executive 
terminates voluntarily or for cause before the earlier 
of (i) emergence or (ii) satisfaction of performance 
metrics

Prepaid KERP Only
• Payable in cash upfront
• Subject to a clawback if Executive terminates 

voluntarily or for cause before the earlier of [1 
year] from payment date, completion of a 
restructuring, or a sale of the company

Pros • Balances retention and incentive elements
• Upside potential for the incentive program
• Common relative to historical norms

• More flexibility in setting performance metrics
• Does not require court approval
• More certainty for the Executives
• Prepayment fosters extraordinary retention

• Pre-paying full opportunity maximizes retentive 
effect and certainty for the Executives

• Avoids challenges of setting performance goals 
in current environment

Cons • Setting performance metrics can be difficult in the current 
environment and creditors may seek to renegotiate them

• Incentive plan would require bankruptcy court approval for 
post-filing periods, and in shorter cases, you may not have 
sufficient time to get court approval

• Could exacerbate liquidity issues, when the company is 
likely sensitive to cash flow

• Prepayment of total opportunity may not be well-received 
externally

• Could exacerbate liquidity issues, when the 
company is likely sensitive to cash flow

• Prepayment of total amount and lack of 
performance metrics may not be well-received 
externally

Recent 
Cases

Valaris plc, California Resources Corporation, Hertz, Frontier 
Communications, Intelsat, Mallinckrodt plc

Chesapeake Energy, J.C. Penney, Denbury Resources 
Chaparral Energy,(1) Libbey (CEO only)

Whiting Petroleum, Hornbeck Offshore, Covia 
Holdings, Pyxus, Akorn Pharmaceuticals, Libbey 
(other than CEO)

(1) Chaparral prepaid 80% - 85% of target variable compensation. The remainder is payable through a quarterly incentive program for Q3 and Q4 of 2020.
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US Government Accountability Office
GAO Bankruptcy Report

• Title: Enhanced Authority Could Strengthen Oversight of Executive Bonuses Awarded Before a Bankruptcy Filing, 
issued September 2021

• Purpose of Report: 
– In response to potential abuses involving executive retention bonuses paid before a bankruptcy filing (pre-

bankruptcy bonuses).  
– Also, to review court-requested and approved bonuses in fiscal year 2020.

• Process:  
– Interviewed 12 academics, attorneys, and compensation consultants.
– Reviewed 7,300 bankruptcy court dockets.

• Observations:
– GAO noted that the Code generally does not govern executive pre-bankruptcy bonuses.

 Except if a fraudulent transfer under Section 548 can be proven. 
 Generally defined as transfer made within 2 years before a filing and made with actual intent to 

hinder, delay or defraud any entity to which the debtor receives less than reasonably equivalent value 
as consideration.

– Those interviewed viewed Section 503(c) as less-than-effective because debtors can work around its restrictions on 
executive retention bonuses paid before and during a bankruptcy.  

 In particular, pre-bankruptcy bonuses. 
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US Government Accountability Office
GAO Bankruptcy Report

• Observations (cont’d):
– Of the 7,300 bankruptcy dockets reviewed:

 70 debtors requested court approval to pay employee bonuses, and the court approved nearly all the 
requests.

 Creditors or U.S. Trustee raised objections in 50% of all bonus requests.
 Which includes 68% of executive bonus requests, which frequently led debtors to modify their plans 

(e.g., lowering amounts or changing metrics).
 None of the debtors requested court approval for executive retention bonuses during bankruptcy.
 42 debtors awarded pre-bankruptcy retention bonuses.  

 Ranging from 5 months to 2 days prior to a filing.

• Conclusion:
– GAO recommends that Congress should consider amending the Bankruptcy Code to subject retention bonuses 

paid prior to a filing to Bankruptcy Court oversight and to specify factors courts should consider to approve such 
bonuses.
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US Government Accountability Office
GAO Bankruptcy Report

• The majority of debtors requested court approval for retention plans for non-executive employees (57 of 70). 
– None requested court approval for a retention plan for executive employees.

• More than half the debtors requested court approval for incentive plans for executive employees (47 of 70), and a small 
percentage requested court approval for incentive plans for non-executive employees (15 of 70). 
– Section 503(c)(3) imposes less strict requirements on incentive plans covering executives and non-executive 

employees than on retention plans covering executive employees.

19 2

7

429
7

2
Non-Executive Incentive Plans (15 Total Requested) 

Executive Incentive Plans (47 Total Requested)

Non-Executive Retention Plans (57 Total Requested)
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US Government Accountability Office
GAO Bankruptcy Report

• The chart below details the number of employees covered and value of bonus plans for which companies that filed for 
Chapter 11 bankruptcy in fiscal year 2020 requested court approval:

Low Median High Total Low Median High Total Average Maximum
Non-Executive Retention Plan 1 37 4,243 12,204 $23,885 $1,038,000 $79,400,000 $280,437,959 $22,822 $233,282
Executive Retention Plan 0 0 0 0 $0 $0 $0 $0 $0 $0
Non-Executive Incentive Plan 3 56 2,191 4,109 $125,000 $2,548,225 $30,628,913 $82,906,505 $20,145 $900,000
Executive Incentive Plan 1 6 22 309 $26,316 $1,374,000 $36,091,167 $207,630,652 $701,455 $13,319,100
Total - - - 16,622 - - - $570,845,116 - -

Number of Covered Employees Total Plan Amount Bonus Amount Per Employee
Plan Type
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US Government Accountability Office
GAO Bankruptcy Report
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US Government Accountability Office
GAO Bankruptcy Report

• Creditors or U.S. Trustees objected to bonus requests based on a number of arguments, including that the:
– Requested retention plans for non-executive employees included executives (violating Section 503(c)(1) 

requirements);
– Requested incentive plans for executive employees set easily achievable performance targets, essentially making 

them disguised retention plans and thus subject to review under Section 503(c)(1) );
– Requested retention or incentive plans did not sufficiently demonstrate that employees under the plan were critical 

to continuing business operations or exiting bankruptcy quickly;
– Requested retention or incentive plans provided bonuses that were excessive or above market standards; or
– Requested retention or incentive plans were not justified by the facts and circumstances of the case.
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US Government Accountability Office
GAO Bankruptcy Report

• The chart below details the number of executive retention bonuses awarded by debtors in fiscal year 2020 shortly 
before filing for Chapter 11 bankruptcy:

• 16 of the 23 debtors that awarded an executive retention bonus before filing, or 70 percent, also requested court 
approval for an executive incentive bonus after filing for bankruptcy.

Low Median High Total Low Median High Total Average Maximum
Debtors that requested additional 
bonuses after filing for 
bankruptcy

23 2 5 21 127 $120,000 $3,281,375 $16,900,000 $80,634,589 $510,859 $4,675,000

Debtors that only awarded 
pre-bankruptcy bonuses 19 3 5 21 96 $1,427,000 $3,221,875 $14,582,918 $85,055,000 $832,604 $6,397,750

Total 42 - - - 223 - - - $165,689,589 - -

Plan Type
Number of Executives Covered Total Plan Amount Bonus Amount Per ExecutiveNumber of 

Bonus Plans
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H.R. 5554 - No Bonuses in Bankruptcy Act of 2021

• On October 12, 2021, Mrs. Bustos introduced the “No Bonuses In Bankruptcy Act of 2021” to the House of 
Representatives.

• The bill proposes 2 amendments to title 11 of the United States Code.
– Amendment 1 to Section 503 – Prohibits the payment of bonuses to highly compensated individuals employed by 

the debtor and any insiders of the debtor.
 Includes any individual employed by the debtor at an annual rate of compensation exceeding $250,000; or
 Any insider of the debtor; or
 Any individual employed by the debtor to the extent that such bonus would cause that individual’s annual 

rate of compensation to exceed $250,000.
– Amendment 2 to Section 547 – Disallows any payments made within 180 days before filing for bankruptcy if such 

payment is a bonus of the kind that would be disallowed under subsection (c) or (d) of Section 503.



Key Employee Retention Plan (KERP)
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Key Employee Retention Plan (KERP)
KERP Considerations

• Participants
– For all practical purposes, the KERP can only cover non-insiders due to 

section 503(c)’s requirements for retention plans applicable to insiders.
– Care should be given to determine the correct population of KERP 

participants.
– Typically, the number of KERP participants represents no more than 5% 

of the entire pre-petition employee population, but the percentage may 
be higher in smaller organizations.

• Determination of Retention Payments
– Retention payments typically range from 25% and 50% of base salary 

earned during the retention period, depending on the relative importance 
of each KERP participant.

– Retention payments may be made upon the conclusion of the retention 
period, or in periodic installments, in which case a portion of the 
payment may be held until the conclusion of the retention period.
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Below are the typical steps for installing incentive, retention and severance arrangements in a Chapter 11 bankruptcy.

1
• Development of KEIP/KERP/severance programs (determine population, cost, performance 

measures, benchmark to peers, etc.)

2
• Compensation Committee review [and approval] of KEIP/KERP/severance programs

3
• Negotiation with Stakeholders and U.S. Trustee if any adjustments are needed

4
• File motion to request court approval of programs

5
• Work to resolve objections by Stakeholders, Creditors Committee, equity representatives 

and/or U.S. Trustee

6
• Hearing (including expert witness testimony, if necessary) to approve plans

7
• Program implementation

Overview of Compensation Issues in Chapter 11
Process Overview



Emergence Grants
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Emergence Grants

• When emerging from bankruptcy, pre-bankruptcy company 
stock along with unvested equity awards held by employees 
is generally cancelled.  

• Lack of meaningful equity ownership in the go-forward entity, 
coupled with an uncertain company future, leads to difficulty 
with retaining employees post-emergence.  

• Emergence grants made upon (or shortly following) 
emergence:

– Serve as both incentive and retention tools post-
emergence; and

– Help to align an employee’s interests with the interests 
of the newly emerged entity’s shareholders.

• Such grants typically are made in the form of stock options, 
restricted stock, and/or performance shares.



Recent Pharmaceutical Cases
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Recent Pharmaceutical Cases

 Below summarizes the prepaid retention payments put in place for Akorn Inc:
– The Company did not file a motion for a KEIP during its bankruptcy.

Term Akorn 2020 Retention Bonus

Number of Disclosed 
Participants

 Participants include all executive officers and all other U.S. salaried exempt employees

Payout  Cash
 Retention bonuses took place of the traditional incentive compensation programs for 2020 for all participants

Retention Period  From February 7, 2020 through December 31, 2020 (11 months)
 Filed for bankruptcy May 20, 2020 and had an effective date of October 1, 2020 (8 months effective retention)

Payment Timing  100% pre-paid on or about February 7, 2020, subject to repayment if certain metrics were not hit by December 31,
2020.

 A portion of the Retention Bonus was subject to repayment by the Participant if the Company’s Quality Metric was not
satisfied as of December 31, 2020.

 Quality Metric means that all Company-owned manufacturing sites are at least at a “voluntary action indicated”
status with the FDA and, if the FDA has not inspected any such sites, then there has been third-party
verification that all Company-owned manufacturing sites that were in “official action indicated” status prior to
January 1, 2020 have effectively completed all corrective actions committed to FDA and are otherwise in
substantial compliance with all FDA requirements.

Termination Provisions  Any participant who is terminated for any reason other than Qualifying Termination before the end of the applicable
retention period will be subject to repayment on an after-tax basis.

Total Cost  Douglas Boothe (CEO): $3,600,000
 Duane Portwood (CFO): $1,489,500
 Joseph Bonaccorsi (GC): $1,451,400
 Jonathan Kafer (Chief Commercial Officer): $1,155,000
 Total for top 4: $7.7 million
 Total for all Participants (2,227 employees): $39.4 million

Akorn Inc. Retention Program
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 Due to an extended bankruptcy Purdue Pharmaceutical had multiple KEIPs approved during its bankruptcy, as summarized below.

– The Company did not disclose any retention payments made prior to filing.

Term 2020 KEIP 2021 KEIP

Number of 
Disclosed 
Participants

 6  5

Payout  Cash  Cash

Award Amount  Each KEIP participant’s target KEIP award was equal to the sum of
the target amount of the 2020 AIP award that the participant
otherwise would have been eligible to receive and discounted portion
of the LTRP payout payable to that participant in 2021 (47% discount
for the CEO and 25% for other executives, other than the general
counsel who took an additional discount).

 Following an objection from the U.S. Trustee, Purdue further
amended its executives’ compensation programs including a
reduction of proposed KEIP amounts (ranging from 7%-17% for each
executive and delaying of payment timing and clawback timing.

 After working with creditors prior to filing the motion, further
reductions from the 2020 levels were negotiated.

 No further reductions were incorporated following objections,
but adjustments were made to payout timing.

Performance 
Period

 January 1, 2020 through December 31, 2020 (2020 fiscal year)  January 1, 2021 through December 31, 2021 (2021 fiscal
year)

Performance 
Metrics

 Value Creation (40%)
 Innovation and Efficiency (50%)
 People and Culture (10%)

 Value Creation (40%)
 Innovation and Efficiency (50%)
 People and Culture (10%)

Payout Ranges  0% to 100% of target  0% to 100% of target

Target/Maximum 
Total Cost

 $7,678,983  $5,392,700

Purdue Pharmaceutical KEIPs
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 In addition to the 2020 KEIP and 2021 KEIP, 11 of the 12 insider participants received retention awards under the 2019 and/or
2020/2021 insider retention programs, which were paid in advance of the bankruptcy filing and are subject to clawback
agreements. Disclosed amounts for the 2019 and 2020/2021 insider retention payments is limited to SEC filings. Accordingly,
below is a summary of the 2019 and 2020/2021 insider retention programs for the Top 5 NEOs.

Term 2019 Insider Retention Program (Top 5) 2020/2021 Insider Retention Program (Top 5)

Number of 
Disclosed 
Participants

 5  5

Payout  Cash  Cash

Retention 
Period

 From November 2019 through May 2021 (18-months)  From September 2020 through the earlier of May 15, 2022 and
emergence (20.5-months)

Payment 
Timing

 100% pre-paid at the beginning of the retention period with
an 18-month clawback

 100% pre-paid at the beginning of the retention period with a 20.5-
month clawback

Termination 
Provisions

 Any participant who voluntarily terminates employment or is terminated for cause before the end of the applicable retention period
will be subject to forfeiture of the full amount of the respective KERP

% of Base 
Salary

 150% for all NEOs  150% for all NEOs

Total Cost  Mark Trudeau (CEO): $1,575,000
 Mark Casey (Chief Legal Officer): $900,000
 Hugh O’Neill (Chief Commercial Officer): $862,500
 Bryan Reasons (CFO): $825,000
 Steven Romano (Chief Scientific Officer): $930,000
 Total for Top 5: $5.1 million

 Mark Trudeau (CEO): $1,575,000
 Mark Casey (Chief Legal Officer): $900,000
 Hugh O’Neill (Chief Commercial Officer): $930.000
 Bryan Reasons (CFO): $900,000
 Steven Romano (Chief Scientific Officer): $930,000
 Total for Top 5: $5.2 million

Mallinckrodt plc Insider Retention Program
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 In Chapter 11, Mallinckrodt plc received approval for both the 2021 Insider KEIP and ~$4.8 million for fourth quarter payments
under the 2020 Insider KEIP.

Term 2020 Insider KEIP 2021 Insider KEIP

Number of Participants  12 participants  12 participants

Payout  Cash  Cash

Award Amount  100% of the employee’s 2020 target bonus and 80% of
target LTI grant value

 ~13% KEIP reduction from 2020 Insider KEIP (due to
negotiations with creditor groups)

Performance Period

 December 29, 2019 through December 25, 2020 (2020
fiscal year)

o Q1 – Q2 2020 (50%)
o Q3 2020 (25%)
o Q4 2020 (25%)

 December 28, 2020 through December 25, 2021 (2021
fiscal year)

o Q1 – Q2 2021 (50%)
o Q3 – Q4 2021 (50%)

Performance Metrics
 Adjusted Operating Cash Flow (60%)
 Net Sales Revenue (25%)
 Product Launch Execution (15%)

 Adjusted EBITDA (40%)
 Adjusted Operating Cash Flow (40%)
 Adjusted Net Sales (10%)
 Pipeline Metric (10%)

Payout Ranges  0% to 150% of target  0% to 150% of target

Total Target Cost  $21.2 million  $18.5 million

Mallinckrodt plc Insider KEIP
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 The following programs were approved in the first day wages motion for the non-insider population:

 In addition to the two programs detailed above, two other retention programs were approved as follows:
 U.S. Specialty Brands non-insider Retention Program:

- Number of Participants: 24 employees participated
- Total Cost: $950,000
- % of Base Salary: ranging from 14% to 90%
- Payment made in two parts depending on the participant with the first part paid in 2020 ranging from 30% to 50%

of award and the remaining amount paid in 2021
 Specialty Brands Sales non-insider Retention Program:

- 51 Specialty Brands Employees are eligible for a cash bonus in lieu of equity awards
- Total Cost: $1,650,000
- Payment will be made in April 2021

Recent Pharmaceutical Cases

Term 2019 KERP 2020/2021 KERP

Number of Participants • 91 non-insider participants • 51 non-insider participants

Payout • Cash • Cash

Retention Period • From November 2019 through May 2021 (18-months) • From approval (assume November 2020) through the 
earlier of May 15, 2022 and emergence (18-months)

Payment Timing • 25% pre-paid in November 2019
• 25% paid in July 2020 
• 50% paid at the end of the retention period in May 

2021

• 100% to be paid at the end of the retention period on the 
earlier of May 15, 2022 and emergence

Payment Amounts • $2.71 million on first payment date
• $2.71 million on second payment date
• $5.42 million on the third and final payment date

• $7.94 million on the earlier of  May 15, 2022 and 
emergence

% of Base Salary • Ranging from 35% to 70% • Ranging from 30% to 80%

Total Cost • $10.84 million • $7.94 million

Mallinckrodt plc Non-Insider KERP
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Term Non-Insider KEIP

Number of Participants • 2,490 non-insider participants

Payout • Cash

Performance Period • December 29, 2019 through December 25, 2020 (2020 fiscal year)
o Q1 and Q2 2020 (50%)
o Q3 2020 (25%)
o Q4 2020 (25%)

Payment Timing • Following the completion of each performance period

Performance Metrics • Operating Cash Flow (60%)
• Net Sales Revenue (25%)
• Product Launch Execution (15%)

Total Cost • $58.6 million

Mallinckrodt plc Non-Insider KEIP
 Below is the Non-Insider KEIP for 2020. The Non-Insider KEIP continued in 2021 with the same or similar objective financial

metrics, not including a product launch measurement.
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Recent Pharmaceutical Cases
Mallinckrodt plc Non-Employee Director Compensation Program
 Board of Director compensation structure was modified on April 28, 2020. In lieu of an annual equity grant in 2020, the annual

cash retainer was increased by 80% of the annual equity award value.

 Board of Director compensation is detailed below:

 Board Cash Retainer: Increased from $100,000 to $336,000 (as well as an additional $89,600 for the Non-Executive
Chairman).

 Committee Chairs:

- Audit Committee: $25,000

- Human Resources and Compensation Committee: $20,000

- Governance and Compliance Committee: $15,000

- Science and Technology Committee: $15,000

- Strategic Review Committee: None

 Committee Members:

- All committee members (excluding committee chairs) receive an additional retainer of $5,000.

 Equity Awards: Equity was not awarded in 2020 or 2021. Instead, the annual cash retainer was increased by 80% of the
annual equity award value.

 All cash amounts are paid quarterly in arrears, with the additional amounts beginning in the second quarter of fiscal 2020.
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A&M’s Bankruptcy Compensation Database
Supporting Compensation Plan Proposals

 A&M has been continually developing a database of court-approved compensation arrangements from bankruptcies since the 
enactment of BAPCPA in 2005 with over 1,000+ plans.

 We leverage our database to help test and support the reasonableness of compensation proposals in an efficient manner.  Our 
database also includes more granular information from the 200+ plans we’ve worked on over the years.

– With only 15 times challenged in court through expert witness testimony.

A&M’s Bankruptcy Compensation Database

Quick Facts on A&M’s Bankruptcy Compensation Database

1,000+
Unique Plans in our 

Database (KEIPs, 
KERPs, MIPs, etc.)

900+
Bankruptcies 
included in

our Database

200+
Plans designed by 
and/or supported

by A&M



48Chapter 11 Treatment of Executive 
Compensation and Bonuses Webinar │November 2022

Current Design Trends
KEIPs and KERPs

25th Percentile 20 $300,000
50th Percentile 46 $1,000,000
75th Percentile 114 $2,400,000

Summary 
Statistics

Number of
Participants

Total Cost 
of Plan

Key Employee Retention Plans

25th Percentile 5 $700,000
50th Percentile 9 $1,700,000
75th Percentile 25 $4,300,000

Summary 
Statistics

Number of
Participants

Total Cost of
Plan at Target

Key Employee Incentive Plans
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Current Design Trends
Emergence Grants

25th Percentile 6.8% 14%
50th Percentile 9.5% 33%
75th Percentile 10.3% 68%

Summary 
Statistics

Fully-Diluted 
Overhang

% of Pool Granted
at Emergence

0%

20%

40%

60%

80%

100%

Stock Options /
SARs / Profits

Interests

Restricted
Stock / RSUs

Performance
Awards

1 2 3

Type of LTI Vehicle Number of LTI Vehicles
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Brian Cumberland
Lead Managing Director – Restructuring Compensation at Alvarez & Marsal

(214) 438-1013

bcumberland@alvarezandmarsal.com

LinkedIn: Brian Cumberland

• Brian assists with the development of compensation 
strategies, benchmarking compensation, annual incentive, 
and long-term compensation programs that align with a 
company’s business strategies, all while considering the 
tax and accounting ramifications.  He also assists 
restructuring clients with designing Key Employee 
Incentive Programs (“KEIPs”), Key Employee Retention 
Programs (“KERPs”), and Emergence Grants.

• Prior to joining A&M, Brian led KPMG's Compensation and 
Benefits Group for the Southwest.  Previously, he was with 
KPMG's National Tax Practice in Washington.  

• Brian received a bachelor's degree in business 
administration from the University of Texas and a juris 
doctor from St. Mary's School of Law. He also received a 
master of law degree in taxation from the University of 
Denver.

mailto:bcumberland@alvarezandmarsal.com
http://www.linkedin.com/in/brian-cumberland-34b4097/
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Scott D. Price, P.C.
Partner Executive Compensation

(212) 446-4851

scott.price@kirkland.com

LinkedIn: Scott Price

• Scott is a senior partner in the Firm’s Executive 
Compensation Practice Group. He has extensive experience 
handling a wide range of executive compensation matters in 
complex business transactions, including domestic and 
international mergers, leveraged buyouts and other 
acquisitions. In addition, Scott has represented numerous 
high profile executives and management teams in 
negotiating employment and incentive arrangements. Scott’s 
practice includes structuring and implementing management 
equity arrangements, deferred compensation, severance 
and other executive programs, advising on securities, 
accounting and tax law issues regarding executive 
compensation arrangements.

• Villanova University Charles Widger School of Law J.D., 
summa cum laude, 1990
Order of the Coif
Managing Editor, Villanova Law Review

• New Mexico State University B.S., Criminal Justice, 1987

mailto:scott.price@kirkland.com
https://www.linkedin.com/in/scott-price-b087b934?lipi=urn:li:page:d_flagship3_profile_view_base_contact_details;A4SnEkkoSyOrFv1%2BU5VGsw%3D%3D
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Roxanne Tizravesh
Senior Counsel at Akin Gump Strauss Hauer & Feld LLP

(646) 295-6647

rtizravesh@akingump.com

LinkedIn: Roxanne Tizravesh

• Roxanne Tizravesh is an experienced commercial and 
financial restructuring litigator who has litigated many 
disputes in bankruptcy courts across the nation, most 
actively in the Southern District of Texas, Southern District of 
New York, and the District of Delaware.  Roxanne has 
advised and litigated on issues related to DIP financing, 
usage of cash collateral, KEIP/KERPs, estate causes of 
actions against directors and officers, valuation issues, and 
confirmation objections, among other disputes, in a wide 
array of industries. 

• University of Texas School of Law,J.D., 2008
Texas Law Review

• New York University B.A. with honors, History, Middle 
Eastern & Islamic Studies, and Politics, 2005

mailto:rtizravesh@akingump.com
https://www.linkedin.com/in/roxannetizravesh/
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