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• 1800 Bankruptcy Act
• Taken from British bankruptcy law
• Only creditors were permitted to initiate a bankruptcy, and commissioners appointed by the 

court would supervise the process and appoint assignees to effect the liquidation and 
distribution of the debtor’s assets, with sales to be carried out “for the benefit of creditors”

• Repealed in 1803

• 1841 Bankruptcy Act
• Similar to 1800 Bankruptcy Act, with sales to be carried out “for the benefit of creditors”
• Repealed in 1843

• Section 25 of the Bankruptcy Act of 1867
– Per Section 25, if a debtor’s property was “perishable in nature, or liable to deteriorate in 

value” prior to the bankruptcy estate’s final liquidation, a court could direct its immediate 
sale with assignee overseeing bankruptcy and register in bankruptcy assisting district court

– Repealed in 1878

I. History of the business judgment rule under 
Sections 363 and 365



• Federal Equity Receiverships
– Late 19th C. insolvent interstate railroads required federal remedies given the 

location of assets across multiple states, but no bankruptcy regime existed
– A creditor could petition the federal court to exercise its equity jurisdiction to 

appoint a receiver to assume control of the debtor’s assets, which would then 
run the business until a sale could be arranged

– In practice, these receiverships were controlled by insiders, resulting in 
judicial doctrines to protect creditors, including the use of a minimum “upset 
price” determined by the Court to ensure the adequacy of price

– No clear rule for judicial determination of “upset price,” and doctrine was 
used by aggrieved creditors to require a price higher than bondholders would 
otherwise pay 

I. History of the business judgment rule under 
Sections 363 and 365 (cont.)



• 1898 Bankruptcy Act
– Silent on pre-confirmation sales, but Supreme Court adopted a general order 

implementing a rule permitting sales based on Section 25 of the 1867 Act
• 1938 Bankruptcy Act and Sales

– Enacted Section 116(3), which is the predecessor to Section 363
– Upon approval of a petition, a judge may authorize a receiver, trustee, or debtor-in-

possession to lease or sell the debtor’s property
– “Cause” justifying sale originally held to mean perishability, but case law 

developed to permit courts to authorize sales in their discretion, with a focus 
on the economic benefits to be realized

– “Section 116 sales are proper where there is justifiable cause present, and where the 
sale is in the best interest of the debtor and the majority of the creditors.”  In re Dania 
Corp., 400 F.2d 833, 836 (5th Cir. 1968) (authorizing sale where it would generate 
substantial equity for the debtor)

I. History of the business judgment rule under 
Sections 363 and 365 (cont.)



• 1938 Bankruptcy Act and Executory Contracts
• Prior to 1938 Bankruptcy Act, common law provided that a bankruptcy would 

transfer to the trustee all of the debtor’s property, except for the executory 
contracts, which the trustee could elect to assume or renounce as she/he “may 
deem for the best interest of the estate” – see Watson v. Merrill, 136 F. 359 (8th Cir. 
1905)

• Unclear whether trustee would be required to show that an executory contract was 
“burdensome” before rejection, or if the decision was committed to the trustee’s business 
judgment – compare Am. Brake Shoe & Foundry Co. v. N.Y. Rys., 278 F. 842 (S.D.N.Y. 1922) with 
Grp. Of Inst. Invs. V. Chicago, Mil., St. P. & Pac. R.R., 318 U.S. 523, 550 (1943)

• Section 116(1) provided that, upon approval of a petition, a judge may authorize a 
receiver, trustee, or debtor-in-possession to reject executory contracts, while Section 
70b permitted assumption

• Most cases under the 1938 Bankruptcy Act applied the business judgment rule and 
required a showing of the economic benefits and detriments of assumption or 
rejection – see Matter of Tilco, Inc., 558 F.2d 1369, 1373 (10th Cir. 1977); Matter of 
Jackson Brewing Co., 567 F.2d 618, 624 (5th Cir. 1978)

I. History of the business judgment rule under 
Sections 363 and 365 (cont.)



• Bankruptcy Code of 1978 and Sales
• Section 363(b) permits a trustee or debtor-in-possession to use, sell, or lease 

part or all of the estate’s property outside of the ordinary course of business 
pre-confirmation after notice

• Applies if the proposed conduct is dissimilar to what the debtor would normally do as 
part of its day-to-day operations

• Typically, unless a private sale is contemplated, a debtor will obtain court approval of 
bidding procedures and a stalking horse

• Bidding procedures may require offers to be materially similar to the stalking horse’s purchase 
offer terms and may also provide for qualification of bidders, good faith deposits, bidding 
increments, the auction procedures, etc.

• A stalking horse agrees to buy the assets for a set price to provide a floor for the auction, and 
may obtain a break-up fee and/or expense reimbursements in return

I. History of the business judgment rule under 
Sections 363 and 365 (cont.)



• Bankruptcy Code of 1978 and Sales (Cont.)
• In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983) – seminal case w/ business judgment 

standard, with factors for the court to consider being:
• whether the asset is increasing or decreasing in value (most important factor);
• the proportionate value of the asset to the estate as a whole;
• the amount of elapsed time since the filing;
• the likelihood that a plan of reorganization will be proposed and confirmed in the near future;
• the effect of the proposed disposition on future plans of reorganization; and
• the proceeds to be obtained from the disposition vis-à-vis any appraisals of the property and 

which of the alternatives of use, sale, or lease the proposal envisions.
• Perhaps ironically, given that courts have become more willing to approve Section 

363(b) sales over time using the Lionel standard, Lionel held that a sale of all assets 
would not be approved where the assets would likely retain their value until 
confirmation and the sale was being forced on the debtor by a key creditor

I. History of the business judgment rule under 
Sections 363 and 365 (cont.)



• Bankruptcy Code of 1978 and Executory Contracts/Leases
– Section 365 permits a trustee or debtor-in-possession to assume or reject any 

executory contract or unexpired lease of the debtor, subject to certain 
requirements, such as the cure of defaults

– Bankruptcy courts typically afford great deference to a debtor’s decision to 
reject executory contracts, particularly as assumption can give rise to post-
petition administrative expenses and require the payment of cure amounts

– See Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1309 (5th Cir. 1985) (“It is 
well established that ‘the question [of] whether a lease should be rejected ... is one of 
business judgment.’ ”)

– See In re Trans World Airlines, Inc., 261 B.R. 103, 121 (Bankr. D. Del. 2001) (“[a] debtor's 
decision to reject an executory contract must be summarily affirmed unless it is the 
product of bad faith, or whim or caprice.”)

I. History of the business judgment rule under 
Sections 363 and 365 (cont.)



• Sub Rosa Plan
– In re Braniff Airways, 700 F.2d 935, 940 (5th Cir. 1983): “the debtor and the Bankruptcy Court 

should not be able to short circuit the requirements of Chapter 11 for confirmation of a 
reorganization plan by establishing the terms of the plan sub rosa in connection with a sale of 
assets.”

– In Braniff, the purchaser proposed to exchange the debtors’ assets for “travel scrip, unsecured notes, and a 
profit participation” in the purchaser’s enterprise with the purchase agreement attempting to “dictat[e] some 
of the terms of any future reorganization plan [as it] would have to allocate the [sale proceeds] according to the 
terms of the agreement,” which the court deemed to be more akin to a reorganization than a sale

– But see In re Chrysler LLC, 576 F.2d 108 (2d Cir. 2009): “the Sale has inevitable and enormous 
influence on any eventual plan of reorganization or liquidation.  But it is not a ‘sub rosa plan’ in the 
Braniff sense because it does not specifically ‘dictate’ or ‘arrange’ ex ante, by contract, the terms 
of any subsequent plan.”

• Insiders
– Courts have denied sales where the sale was motivated by a desire to benefit an insider or give an 

improper advantage to a creditor – see In re Enron Corp., 291 B.R. 39, 43 (S.D.N.Y. 2003) 
(remanded for findings on whether parent company was engaged in self-dealing); In re Westpoint 
Stevens, Inc., 2005 WL 3071471, at *18 (S.D.N.Y. Nov. 16, 2005) (sale order constituted improper 
attempt to determine plan issues to advantage of junior creditor) 

II. Exceptions to business judgment rule of 
decision



• Fairness of Process
– Arm’s length negotiations
– Opportunity to explore alternatives
– Proper marketing 
– Adequate sale price resulting from good faith negotiations or arm’s length bidding
– Notice with reasonable opportunity to object, with any emergency not caused by 

debtor or buyer
– Note: objections should be raised at hearing to approve bidding procedures and 

then, if possible, raised again at sale hearing
– For Section 365, potentially the public interest – see In re Mirant, 378 F3d 

511 (5th Cir. 2004) (suggesting more rigorous standard should apply to 
rejection of power contracts with public utility given potential public 
impact)   

II. Exceptions to business judgment rule of 
decision



– Section 363(n) – bidder collusion not permitted
– Section 363(k) – a secured lender has a right to credit bid using the amount 

of their secured claim, unless the court orders otherwise “for cause,” such 
that the secured creditor can effectively stop a sale for less than the 
amount of the secured claim

– Section 363(e) – adequate protection for holders of interests in property
– Section 363(m) – good faith finding precludes reversal on appeal
– Section 363(d) – trustee or debtor-in-possession has to follow non-

bankruptcy law except where otherwise provided by Bankruptcy Code 
(e.g., Section 363(l) invalidates ipso facto clauses)

II. Exceptions to business judgment rule of 
decision (cont.)
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Review of Business Judgment in Connection with Executory Contracts 
and Lease Assumptions and Rejections

 As a general matter, a debtor’s decision to assume or reject an 
executory contract under section 365 is subject to review under the 
“business judgment standard.” See In re Orion Pictures Corp., 4 F.3d 
1095, 1099 (2d Cir. 1993). 

 The “business judgment” test merely requires a showing that either 
assumption or rejection of the executory contract or unexpired lease 
will benefit the debtor’s estate. In re MF Glob. Holdings Ltd., 466 B.R. 
239, 242 (Bankr. S.D.N.Y. 2012). 

 Under this analysis, courts reviewing the debtor’s business judgment 
must determine if it would be beneficial or burdensome to the estate 
to assume or reject the agreement. In re Gucci, 193 B.R. 411, 415 
(Bankr. S.D.N.Y. 1996).
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Review of Business Judgment in Connection with Executory Contracts 
and Lease Assumptions and Rejections

 The primary issue under the business judgment test is whether rejection 
of the contract would benefit general unsecured creditors. In re Helm, 
335 B.R. 528, 538 (Bankr. S.D.N.Y. 2006).

 Accordingly, courts are inclined to “approve motions to assume, 
assume and assign, or reject executory contracts or unexpired leases 
upon a showing that the debtor’s decision to take such action will 
benefit the debtor’s estate and is an exercise of sound business 
judgment.”See In re Avianca Holdings, 618 B.R. 684, 697 (Bankr. S.D.N.Y. 
2020).

 The assumption of an executory contract results in an administrative 
expense status for all obligations under the contract, regardless of 
whether the expenses arose pre- or postpetition. In re U.S. Metalsource
Corp., 163 B.R. 260, 269 (Bankr. W.D. Pa. 1993). 

 A court ‘should defer to a debtor’s decision that rejection of a contract 
would be advantageous. In re Balco Equities Ltd., Inc., 323 B.R. 85, 98 
(Bankr. S.D.N.Y. 2005).
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Review of Business Judgment in Connection with Executory Contracts 
and Lease Assumptions and Rejections

 S.D.N.Y. Chief Judge Martin Glenn has noted that in most cases, a 
court “will not second-guess a debtor’s business judgment 
concerning whether the assumption or rejection of an executory 
contract or unexpired lease would benefit the debtor’s estate.” In re 
Avianca Holdings, 618 B.R. at 697 citing MF Glob. Holdings, 466 B.R. at 
242.

 Thus, in Avianca, when the debtors determined that rejection of the 
executory contracts at issue – and being relieved of unperformed 
obligations thereunder – would benefit the debtors' estates by 
restoring critical cash flow, the court ruled that the rejection was a 
sound exercise of the debtor’s business judgment. In re Avianca 
Holdings, 618 B.R. at 709.
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Review of Business Judgment in Connection with Executory Contracts 
and Lease Assumptions and Rejections

 The business judgment standard has two prongs: the assumption or 
rejection must (i) be in the exercise of sound business judgment, 
showing benefit to the estate; and (ii) not involve bad faith or gross 
abuse of business discretion. See In re Crystalin, L.L.C., 293 B.R. 455 
(B.A.P. 8th Cir. 2003).

 Third Circuit decisions generally comport with this approach as well. 
See Sharon Steel Corp. v. National Fuel Gas Dist. Corp. (In re Sharon Steel 
Corp.), 872 F.2d 36, 39-40 (3d Cir. 1989); In re AbitibiBowater, Inc., 418 
B.R. 815, 831 (Bankr. D. Del. 2009).
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Business Judgment and Bidding Protections in § 363 Sales

 Courts apply a variety of standards to determine the validity of bidding 
protections in section 363 sales, such as break-up fees and expense 
reimbursements.  These fees typically range from 1% to 3% of the sale 
consideration, plus a reasonable amount for reimbursements on actual 
expenses.

 Second Circuit

 Modified business judgment standard

 Third Circuit

 Section 503(b) administrative expense standard

 Fifth Circuit

 Either the business judgment standard or the Section 503(b) 
standard, depending on the timing of the motion requesting bidding 
protections.
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Second Circuit Bidding Protection Standard:  Business Judgment

 Governing decision:  Official Comm. of Subordinated Bondholders v. 
Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650 (S.D.N.Y. 
1992):

 Deferential Standard: Modified business judgment test – whether:

 (1) the relationship of the parties is tainted by self-dealing or 
manipulation,

 (2) the fee encourages bidding, and

 (3) the amount of the fee is reasonable in light of the prospective 
purchase price.

 Although a proponent of a sale has the ultimate burden of persuasion in 
response to an objection, the objecting party must produce a valid 
reason why the sale should not be approved.
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Second Circuit – In re Integrated Res., Inc.

 Official Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In re 
Integrated Res., Inc.), 147 B.R. 650 (S.D.N.Y. 1992):

 The Debtor entered an agreement with Bankers Trust under which Bankers 
Trust would fund a plan to reorganize the debtor for $565 million.  The 
agreement contained a break-up fee and an expense reimbursement totaling 
approximately 5% that would be paid to Bankers Trust if the transaction 
were to fail.  

 Objection:  The Subordinated Bondholders Committee objected, arguing 
that the 5% break-up fee was excessive.  Following the objection, the Debtor 
submitted a modified break-up fee and expense reimbursement totaling 
3.2%.
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Second Circuit – In re Integrated Res., Inc.

 Bankruptcy Court Holding:  Judge Blackshear held that the modified fee 
agreement satisfied the business judgment rule because the 3.2% fee 
encouraged bid-making, as other suitors had requested significant break-up 
fees, was reasonable in light of the purchase price, and was not tainted by 
self-dealing.

 District Court Holding:  In affirming the bankruptcy court’s decision, the 
court articulated and applied a three-prong business judgment inquiry to 
determine that the break-up fee and expense reimbursement had satisfied.  

 Under this inquiry, the court evaluated whether:  (1) the relationship of the 
parties is tainted by self-dealing or manipulation, (2) the fee encourages 
bidding, and (3) the amount of the fee was reasonable in light of the 
prospective purchase price.  

 The court agreed with the bankruptcy court’s reasoning regarding these 
three points and noted that the appropriate level for break-up fees was 
approximately 3.4%.
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Second Circuit – In re Genco Shipping & Trading Ltd.

 In re: Genco Shipping & Trading Ltd., 509 B.R. 455 (Bankr. S.D.N.Y. 2014)

 The Debtors moved to assume a restructuring support agreement (“RSA”), 
which formed the basis of a prepackaged plan of reorganization.

 The RSA included a $26.5 million break-up fee, 2.2% of the total estimated value 
($1.2 billion) the RSA provided, which was to be paid to the lender offered a 
$100 million dollar rights offering.

 Objection:  

 Part 1: A creditor objected to the assumption of the RSA, arguing that the 
Debtors did not provide sufficient evidence satisfy the business judgment 
standard under section 365.

 Part 2: A creditor objected to the termination fee, arguing (1) that the 
termination fee should be compared against the $100 million rights 
offering, rather than the total value the RSA may provide the Debtors, (2) 
the Debtors did not provide evidence to establish the fee was reasonable, 
and (3) the directors of the Debtors’ board may not be disinterested, as they 
alleged the Debtors’ current directors would benefit if the RSA was 
approved through a management incentive program.
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Second Circuit – In re Genco Shipping & Trading Ltd.

 Holding by Judge Sean Lane:

 (1) The Debtors’ assumption of the RSA under section 365 satisfied the business 
judgment test because the restructuring of debt under the RSA preserved the 
Debtor’s going-concern value and resulted in a meaningful recovery to the Debtor’s 
stakeholders.

 (2) The termination fee should be compared to the total value of the RSA, which 
included over a $1 billion in debt-for-equity exchanges.

 (3) The break-up fee satisfied the business judgment test under section 363 because:

 (a) The record showed the agreement was an arms-length transaction;

 (b) While certain directors of the Debtors may benefit through the incentive 
program, this program only applied to the new board of directors that had not 
yet been selected; and

 (c) The break-up fee would not chill other financial options because for any 
competing bid to succeed, it would not only have to pay all secured debt but 
would have to provide a full recovery to unsecured creditors and value to 
equity in excess of the current offer.  Therefore, the overall value would dwarf 
the break-up fee, making it unlikely that the fee would chill any other options.
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Second Circuit – In re JPA 111 Co., Ltd. and JPA No. 49 Co., Ltd.

 In re JPA 111 Co. Ltd., and JPA No. 49 Co., Ltd. (Case No. 21-12075) –
S.D.N.Y. Bankruptcy Court

 The Debtors, two special purpose entities, sought to sell two Airbus 
planes that were being leased to Vietnam Airlines.  The bid procedures 
included a 4% break-up fee and a $1 million expense reimbursement.

 Objection:  The Debtors’ senior secured lender objected to the Debtors’ 
bidding procedures motion.  The sale consideration provided to satisfy 
all secured obligations, plus $5 million to the Debtors.  The lender 
argued that:

 While a 4% break-up fee is within the range that courts have 
approved, the proposed fees were inappropriate because the fee 
could be paid to stalking horse bidder even if no alternative bid was 
consummated.
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Second Circuit – In re JPA 111 Co., Ltd. and JPA No. 49 Co., Ltd.

 Holding by Judge Jones:  The court approved a modified break-up fee of 
3.5% with an expense reimbursement of $1 million, a modification that the 
stalking horse had agreed to.

 Reasoning:  Judge Jones found that the reduced fees, which still resulted in 
“slightly higher” fee range than normal, were still within the reasonable 
business judgment of the Debtors because of unusual circumstances, 
including:

 (1) The ability for secured creditors to offer credit bids, which could 
result in a sale to the creditors instead of the bidder; 

 (2) The “extremely contentious” litigation between the parties; 

 (3) The senior secured lender, which had recently acquired its position 
and initiated a prepetition foreclosure sale in the UK had moved to 
dismiss the chapter 11 case which was denied after an evidentiary 
hearing; and

 (4) The bidder protection costs would be borne from the Debtors’ parent 
company in the event the sale was not consummated.
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Third Circuit – Administrative Expense Test

 Rather than applying the Second Circuit’s business judgment analysis to 
bidding protections, Third Circuit courts apply a more restrictive test, 
which requires satisfying the standards for allowance of an administrative 
expense claim under section 503(b) of the Bankruptcy Code.

 In Calpine Corp. v. O'Brien Envtl. Energy, Inc. (In re O'Brien Envtl. Energy, 
Inc.), 181 F.3d 527 (3d Cir. 1999), the court determined that, in connection 
with bidding protections, “the business judgment rule should not be 
applied.” 

 Instead, the court held that the administrative expense standard applies, 
which provides that:

 The bidding protection in question must be necessary to preserve the 
value of the estate, which implies that approval of the break-up fee 
must be a condition to the bid.

 The party asserting an administrative expense claim bears the burden 
of demonstrating that it is entitled to administrative expense status.
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Third Circuit – In re Reliant Energy Channelview LP

 Since O’Brien, Third Circuit courts have applied a more relaxed version 
of this standard (though not as deferential as the business judgment 
standard), as demonstrated in In re Reliant Energy Channelview LP, 594 
F.3d 200 (3d Cir. 2010):

 Following the Debtor’s bid solicitation process to sell its primary asset, a 
power plant, the Debtor reached an agreement to sell the plant to Kelson 
Channelview for $468 million and provided that if the court determined 
there should be an auction prior to its sale, which the court did, the 
Debtor would seek an order approving the bid procedures. 

 The agreement provided for a 3.2% break-up fee and an expense 
reimbursement up to .4%.
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Third Circuit – In re Reliant Energy Channelview LP

 Bankruptcy Court Holding:  Although no parties objected to the break-
up fee, the bankruptcy court refused to authorize its payment, holding 
that ”an actual benefit to the estate” was not established because the 
break-up fee neither induced the first bid, nor was necessary to preserve 
the value of the Debtor’s estate.  The Delaware District Court affirmed 
the bankruptcy court’s decision.

 Third Circuit Court of Appeals Holding:  The court affirmed the denial 
of the fee, emphasizing that Kelson’s bid was made without assurance of 
a break-up fee and rejecting the Debtors’ argument that the business 
judgment standard should apply.  

 However, the court found more generally that break-up fees may 
satisfy the administrative expense test when necessary to compel the 
stalking horse to adhere to its bid (even if it did not condition its bid 
on approval of the break-up fee) when it outweighs the potential 
harm that a break-up fee would cause by deterring other bidders.
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Third Circuit – In re Energy Future Holdings Corp

 In re Energy Future Holdings Corp., 990 F.3d 728 (3d Cir. 2021) 

 The Debtors reached a sale / merger agreement for the interest in a utility 
company, under which the Debtors would merge with a subsidiary of 
NextEra. The agreement provided that:

 The Debtors would merge into the subsidiary and that a break-up fee of 
$275 million in favor of NextEra would be paid if the Debtors 
terminated the agreement to accept another proposal.

 NextEra subsequently failed to obtain regulatory approval for the utility 
company and attempted to withhold terminating the agreement to recover 
the break-up fee – the bankruptcy court modified the agreement to allow the 
Debtor to terminate the agreement without payment of the fee to Next Era. 
NextEra then filed an application to recover the costs incurred to complete 
the transaction pursuant to section 503(a).

 Objection:  Creditors of the Debtors objected to the application, arguing that 
NextEra was not entitled to their costs because the estate received no benefit 
from the agreement, as there had been no competitive bidding process and 
the eventual sale was for less money.
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Third Circuit – In re Energy Future Holdings Corp

 Bankruptcy Court Holding:  The court dismissed NextEra’s claim, 
agreeing with the objecting creditors that that the NextEra agreement 
did not provide the value of the estate because there was no competitive 
bidding process, and that the eventual sale was closed for “substantially 
less value.”  The Delaware District Court affirmed.

 Third Circuit Court of Appeals Holding:  The court reversed and 
remanded the decision, holding that:

 A benefit to the estate “does not have to be substantial” and that 
NextEra could receive an administrative claim for expenses if it 
could demonstrate that its efforts provided value to the estate by 
promoting competitive bidding and by encouraging prospective 
bidders to do due diligence and to ”research the value of the debtor 
and convert that value to a dollar figure on which other bidders can 
rely.”
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Fifth Circuit – Business Judgment or Administrative Expense Test

 Fifth Circuit courts apply a more flexible standard in analyzing a 
debtor’s business judgment in connection with bidding protections.  
Under the standard promulgated in In re ASARCO LLC, 441 B.R. 813, 
(S.D. Tex. 2010), aff'd sub nom. In re ASARCO, L.L.C., 650 F.3d 593 (5th 
Cir. 2011):

 Courts should apply the stricter administrative expense test under 
section 503(b) for requests to reimburse costs that were expensed 
without the approval of the court;  and

 Courts should apply the more deferential business judgment 
standard when the debtor is requesting the court’s permission to 
compensate a potential buyer in advance of its expenditure of such 
costs under section 363(b).
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Fifth Circuit – In re ASARCO LLC

 In re ASARCO LLC, 441 B.R. 813, (S.D. Tex. 2010), aff'd sub nom. In re ASARCO, 
L.L.C., 650 F.3d 593 (5th Cir. 2011)

 The Debtor’s plan for reorganization included funding from the sale of the 
“SCC Judgment” through a two-part bid solicitation process, subject to a 
topping auction.  The Debtor filed a motion during the solicitation process to 
approve the expense reimbursement for the future due diligence expenses 
(ultimately $1.4 million) for the qualified bidders, who had not yet been 
determined.

 Objection:  The Debtor’s parent company objected, arguing that the 
reimbursements to potential stalking horse bidders did not satisfy the business 
judgment rule because these future payments were unnecessary detrimental to 
the estate.

 Bankruptcy Court Holding:  The court analyzed the fees under the business 
judgment standard, finding that the Debtor demonstrated a sound business 
justification when determining that reimbursing qualified bidders for future 
due diligence expenses would reasonably incentivize bidding, due to the 
sophisticated legal analysis such diligence would require. The Southern 
District of Texas District Court affirmed.
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Fifth Circuit – In re ASARCO LLC (Cont.)

 Fifth Circuit Court of Appeals Holding:  The court affirmed the decision, 
holding that the business judgment rule was the applicable standard 
because, unlike in the Third Circuit decisions of Reliant and O’Brien, the 
Debtor’s request for reimbursement was made prior to bidding:

 The court reasoned that section 363 addresses a debtor’s use of 
estate property, and in its motion the Debtor sought authorization to 
make discretionary use of estate funds that had not yet been spent.

 Conversely, the court reasoned that section 503 generally applies to 
third parties that have already incurred postpetition expense.
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Leveraging Ambiguity in Bidding Protection Standards

 Courts tend to be wary of excessive fee protections, though less so in the 
Second Circuit, as fees increase the cost of acquisition for competing 
bidders and divert proceeds from the estate.

 Based on the ambiguities in both the standards of the business judgment 
test and the administrative expense test, stakeholders in these 
proceeding may engage in a variety of practices to increase their chances 
of getting their fee protection approved.

 Bidders and Debtors:

 Strong evidentiary backing:  The Debtor (movant) should advance 
as strong a case as possible (in the motion and any supporting 
affidavits and testimony) that the break-up fee was necessary to 
induce the bidder to participate in the auction as the stalking horse 
and that it maximizes value to the estate by encouraging, rather than 
chilling, competitive bidding.
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Frank Oswald – Togut, Segal & Segal LLP

Mr. Oswald is a partner in Togut, Segal & Segal LLP, which he joined in 1986 
following internships with the late Hon. Conrad B. Duberstein, Chief Bankruptcy 
Judge, and the late Hon. Cecilia Goetz, Bankruptcy Judge in the Bankruptcy Court 
for the Eastern District of New York.  For more than 35 years Mr. Oswald has 
focused his practice exclusively restructurings, bankruptcy and creditors’ rights 
matters.

Mr. Oswald has represented Chapter 11 debtors, bankruptcy trustees, creditors’ 
committees, secured and unsecured creditors, shareholders, distressed investors, 
defendants in avoidance actions, plan administrators and contract counterparties.

Representative matters include:  Rubies Costume Company;  Pacific Drilling S.A.;  
Toisa Limited;  FL 6801 Spirits (a Lehman Brothers Holdings Inc. affiliate); Personal 
Communications Devices;  Dewey & LeBoeuf;  Grubb & Ellis;  Loehmann’s
Department Stores;  Chrysler; General Motors;  A&P Supermarkets;  Finlay 
Jewelers;  Enron;  Fortunoffs;  Tower Automotive;  Rockefeller Center Properties;  
Loews Cineplex Entertainment;  and Charter Communications.

Mr. Oswald is admitted to the U.S. Supreme Court, the U.S. Court of Appeals for 
the Second Circuit, as well as to all courts in New York and New Jersey.
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Key Employee 

Incentive Program

• One time or lump sum payment 
to retain employees

• Through completion of 
measurable target

KERP
Key Employee 

Retention Program

• Prior to 2005, approved under “business judgment” standard
• After 2005, subject to 11 U.S.C. § 503(c) 
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• Applies to insiders only
• KERP – Strict limitations

KEIP/KERP
11 U.S.C. § 503(c):

Insider must 
have a bona 
fide job offer 

for =/> 
compensation

Services 
provided 

essential to 
business

=/< 10x amount of 
mean comp to non-

management 
employee during 

calendar year

=/< 25x amount of 
mean comp to non-

management 
employee in prior 

calendar year
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circumstances of the case”
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KEIP/KERP

1. Is it reasonable?
2. Was there due diligence in formation?
3. Are the insiders performing new functions?
4. Does it maximize value of the estate?
5. Is the cost reasonable in the context of the Debtor’s assets, 

liabilities, and earning potential?
6. Is it appropriately designed to achieve performance standards?
7. Is it consistent with industry standards?
8. Is it a disguised KERP?
9. Is it justified under the facts and circumstances of the case?

In re Alpha Nat. Res., Inc., 546 B.R. 348, 362 (Bankr. E.D. Va. 2016)
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• Defined at 11 USC § 101(31)

(B) if the debtor is a corporation—
(i) director of the debtor;
(ii) officer of the debtor;
(iii) person in control of the 

debtor; …



KEIP/KERP

• Defined at 11 USC § 101(31)

• Totality of the circumstances test

(B) if the debtor is a corporation—
(i) director of the debtor;
(ii) officer of the debtor;
(iii) person in control of the 

debtor; …

“at least a controlling interest in the debtor … or exercise 
sufficient authority over the debtor so as to unqualifiably
dictate corporate policy and the disposition of corporate 
assets.” In re Velo Holdings Inc., 472 B.R. 201, 208 (Bankr. S.D.N.Y. 2012)
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Settlement Agreements

• Both a use of and limitation on business judgment 
• Similar to approval of § 363 break up fees

• Without regard to whether there is an objection

Trustee uses 
BJ to reach 
settlement

Provides 
basis to court

Court decides 
if it’s 

adequate



“‘The decision of a Trustee in Bankruptcy to enter 
a settlement is made within his or her business 
judgment.’  Compromises are generally approved 
if the Bankruptcy Court finds that they meet the 
business judgment of the trustee.”

U.S. v. Hartog, Trustee for Bankruptcy Estate of Exporther Bonded Corp., 
597 B.R. 673, 679 (S.D. Fla. 2019) quoting In re Simmonds, 

Case No. 10-80379-CIV, 2010 WL 2976769 (S.D. Fla. July 20, 2010). 
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a settlement is made within his or her business 
judgment.’  Compromises are generally approved 
if the Bankruptcy Court finds that they meet the 
business judgment of the trustee.”

U.S. v. Hartog, Trustee for Bankruptcy Estate of Exporther Bonded Corp., 
597 B.R. 673, 679 (S.D. Fla. 2019) quoting In re Simmonds, 

Case No. 10-80379-CIV, 2010 WL 2976769 (S.D. Fla. July 20, 2010). 

Settlement Agreements
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• Probability of success in litigation
• Difficulties if any to be encountered in the matter of collection
• Complexity of the litigation involved and expense, inconvenience, 

and delay necessarily attending to it
• Paramount interests of the creditors and proper 
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• Pursue Pharmaceuticals – rejection on appeal and further appeal
• Plan Confirmation
• Reviewed under Iridium factors

• Subject matter jurisdiction exists for non-debtor releases
• Statutory authority does not exist for non-consensual third party

releases in confirmation

Settlement Agreements
Non-Debtor Releases

“The third-party claims at issue neither stem from Purdue’s 
bankruptcy nor can they be resolved in the claims allowance 
process.  Yet those claims are being finally disposed of pursuant to 
the Plan; they are being released and extinguished, without the 
claimants’ consent and without any payment, and the claimants are 
being enjoined from prosecuting them.” 

In re Purdue Pharm., Case 7:21-cv-07585-CM, at 79 (S.D.N.Y. Dec. 16, 2021)



• Pursue Pharmaceuticals – rejection on appeal and further appeal
• Plan Confirmation
• Reviewed under Iridium factors

• Subject matter jurisdiction exists for non-debtor releases
• Statutory authority does not exist for non-consensual third party

releases in confirmation

Settlement Agreements
Non-Debtor Releases

“The third-party claims at issue neither stem from Purdue’s 
bankruptcy nor can they be resolved in the claims allowance 
process.  Yet those claims are being finally disposed of pursuant to 
the Plan; they are being released and extinguished, without the 
claimants’ consent and without any payment, and the claimants are 
being enjoined from prosecuting them.” 

In re Purdue Pharm., Case 7:21-cv-07585-CM, at 79 (S.D.N.Y. Dec. 16, 2021)



• Pursue Pharmaceuticals – rejection on appeal and further appeal
• Plan Confirmation
• Reviewed under Iridium factors

• Subject matter jurisdiction exists for non-debtor releases
• Statutory authority does not exist for non-consensual third party

releases in confirmation

Settlement Agreements
Non-Debtor Releases

“The third-party claims at issue neither stem from Purdue’s 
bankruptcy nor can they be resolved in the claims allowance 
process.  Yet those claims are being finally disposed of pursuant to 
the Plan; they are being released and extinguished, without the 
claimants’ consent and without any payment, and the claimants are 
being enjoined from prosecuting them.” 

In re Purdue Pharm., Case 7:21-cv-07585-CM, at 79 (S.D.N.Y. Dec. 16, 2021)
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Director & Officer Liability Litigation

“business judgment” v. 
“Business Judgment Rule”

Federal standards v.
State law standards

Wholly post-petition actions v. 
Pre- and Post-petition actions



Director & Officer Liability Litigation

• Trustees
• Creditor Committees
• Post-confirmation trustees
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Director & Officer Liability Litigation

• Trustees
• Creditor Committees
• Post-confirmation trustees

Pursued by

• Current or former Officers
• Current or former DirectorsAgainst

• Breach of fiduciary duty
• Corporate waste
• Increased insolvency / 

diminution of value

Claims



Director & Officer Liability Litigation

“presumption that in making a business decision, the 
directors of a corporation acted on an informed basis, in 
good faith and in the honest belief that the action taken 

was in the best interest of the company”
Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984)



Director & Officer Liability Litigation

“presumption that in making a business decision, the 
directors of a corporation acted on an informed basis, in 
good faith and in the honest belief that the action taken 

was in the best interest of the company”
Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984)

Acting with 
requisite care

Fully informed 
prior to 

decisions

Disinterested 
and no self-

dealing

Applies to 
actions, not 
failure to act



Dana R. Quick
Dana originally joined Bast Amron in 
2009, following a clerkship with the 
Honorable Laurel M. Isicoff, Chief 
Judge of the U.S. Bankruptcy Court 
for the Southern District of Florida.  
She practices in the area of insolvency 
litigation, specializing in investigation 
and prosecution of director and officer 
liability claims, representing a variety 
of insolvency fiduciaries across the 
country.  She is the firm’s first 
woman and first LGBT+ identified 
partner.  Dana is licensed to 
practice in Florida, Ohio, and 
Texas.   
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