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Introduction 

In the United States, the plaintiff often must make a strategic choice as to where a civil 

lawsuit will be pursued against one or more defendants.  Such plaintiff will therefore select a 

state or federal forum, based upon its procedural and substantive law, and many other factors, 

which will offer that plaintiff the greatest chance of success. One indispensable requirement of 

the court chosen, however, is that there be personal jurisdiction, either general or specific, to 

adjudicate the rights of each such defendant.  The defendants, then, have a strategic choice: 

accept the plaintiff’s chosen jurisdiction, or oppose, if there is a belief that personal jurisdiction 

is lacking.  In such a situation, if the applicable statute of limitations has not run, or the lawsuit is 

not clearly deficient technically, or on the merits, or for any other reason, defendants also must 

consider where the lawsuit could be refiled and its consequences. 

 In Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., (“Ford”),2 involving two products 

liability cases, and the Supreme Court’s most recent opinion about personal jurisdiction, the 

defendant vehicle manufacturer opposed personal jurisdiction.  Defendant Ford Motor Co. 

asserted that despite Montana and Minnesota being the places of the accidents, and the resultant 

injuries, because the vehicles involved were not designed, manufactured, or sold in either of 

those two states there was no personal jurisdiction.  All eight of the participating Justices 

disagreed. (Justice Barrett did not participate.)  The Court found personal jurisdiction over Ford 

Motor Co., although there was some disagreement as to what requirements had to be met to 

demonstrate its existence. 

 

 The disagreements expressed in Ford are no different from the same types of 

disagreements that have been a recurring aspect of almost all the Supreme Court personal 

jurisdiction opinions over the last 140 years. The number of judicial decisions concerning the 

Court and personal jurisdiction are vast (more than 28,500 opinions cite, for example, 

                                                           
1 Cary Stewart Sklaren, Partner, Schnader Harrison Segal & Lewis LLP, csklaren@schnader.com. Sklaren is a 

partner in the firm’s Litigation Department. A trial lawyer with extensive experience in high-profile matters, he 

focuses his practice on products liability, asbestos, and commercial litigation. 
2 141 S. Ct. 1017 (2021). 
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International Shoe Co. v. Washington3) and the scholarly legal literature is overwhelming (more 

than 3,200 articles), without much in the way of consensus.4  

 Yet there are a finite number of Supreme Court personal jurisdiction opinions that need to 

be considered by anyone seeking to delve, in depth, into the historical precedents. The opinions I 

have chosen to include in the list, in chronological order, are set forth below, and there may be 

others to consider.5 Three of these opinions essentially deal with general jurisdiction, and they 

are so indicated in parentheticals. Several other opinions, not discussed in the text, have brief 

parentheticals as well: 

Pennoyer v. Neff, 95 U.S. 714 (1878). 

International Shoe Co. v. Washington, 326 U.S. 310 (1945). 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). 

Travelers Health Ass'n v. Virginia, 339 U.S. 643 (1950). 

Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437 (1951) (this opinion returned 

to prominence in Daimler AG, infra, when it was used by the Court as an example of 

unique circumstances for general jurisdiction purposes). 

McGee v. International Life Ins. Co., 355 U.S. 220 (1957). 

Hanson v. Denckla, 357 U.S. 235 (1958). 

Shaffer v. Heitner, 433 U.S. 186 (1977) (quasi in rem jurisdiction). 

Kulko v. Superior Court of Cal., 436 U.S. 84 (1978) (application of the minimum 

contacts standard in a domestic relations context). 

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980). 

Rush v. Savchuk, 444 U.S. 320 (1980). 

Insurance Corp. of Ireland v. Compagnie Des Bauxites De Guinee, 456 U.S. 694 (1982). 

Keeton v. Hustler Magazine, Inc., 465 U.S. 770 (1984). 

Calder v. Jones, 465 U.S. 783 (1984). 

                                                           
3 326 U.S. 310 (1945). 
4 See, e.g., James Weinstein, The Federal Common Law Origins of Judicial Jurisdiction: Implications for Modern, 

Doctrine, 90 Va. L. Rev. 169, 171 (2004).  See also  Robert E. Pfeffer, A 21st Century Approach to Personal 

Jurisdiction, 13 U.N.H. L. Rev. 65, 75 (2015) (hereafter “Pfeffer”); Allan Erbsen, Impersonal Jurisdiction, 60 Emory 

L.J. 1, 5 (2010) (hereafter “Erbsen”); Roger H. Trangsrud, The Federal Common Law of Personal Jurisdiction, 57 

Geo. Wash. L. Rev. 849, 851-52 (1989); Sarah R. Cebik, "A Riddle Wrapped in a Mystery Inside an Enigma": 

General Personal Jurisdiction and Notions of Sovereignty, 1998 Ann. Surv. Am. L. 1, 15. 
5 The Supreme Court has granted certiorari in Mallory v. Norfolk Southern Ry., 212 L. Ed. 605 (2022), a case where 

the Pennsylvania Supreme Court declared unconstitutional Pennsylvania’s statute requiring foreign corporations 

registering to do business in the state to consent to general personal jurisdiction there. The Supreme Court will hear 

the case later this year. 

https://plus.lexis.com/document/?pdmfid=1530671&crid=d31e116e-4de6-4bd6-b378-0006aab11d81&pdactivityid=aee87a20-52e3-46a3-9f14-f4f55807e6a5&pdtargetclientid=-None-&ecomp=p5qk&prid=a6c3606e-6210-4c0b-aa3a-10cb3900b198
https://plus.lexis.com/document/?pdmfid=1530671&crid=d31e116e-4de6-4bd6-b378-0006aab11d81&pdactivityid=aee87a20-52e3-46a3-9f14-f4f55807e6a5&pdtargetclientid=-None-&ecomp=p5qk&prid=a6c3606e-6210-4c0b-aa3a-10cb3900b198
https://plus.lexis.com/document/?pdmfid=1530671&crid=d31e116e-4de6-4bd6-b378-0006aab11d81&pdactivityid=aee87a20-52e3-46a3-9f14-f4f55807e6a5&pdtargetclientid=-None-&ecomp=p5qk&prid=a6c3606e-6210-4c0b-aa3a-10cb3900b198
https://plus.lexis.com/document/?pdmfid=1530671&crid=d31e116e-4de6-4bd6-b378-0006aab11d81&pdactivityid=aee87a20-52e3-46a3-9f14-f4f55807e6a5&pdtargetclientid=-None-&ecomp=p5qk&prid=a6c3606e-6210-4c0b-aa3a-10cb3900b198
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Helicopteros Nacionales De Colombia v. Hall, 466 U.S. 408 (1984) (general 

jurisdiction). 

Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985). 

Asahi Metal Indus. Co. v. Superior Court of Cal., 480 U.S. 102 (1987). 

Burnham v. Superior Court of Cal., 495 U.S. 604 (1990) (tagging, service of process on 

defendant inside a state). 

J. McIntyre Mach., Ltd. v. Nicastro, 564 U.S. 873 (2011). 

Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915 (2011) (general 

jurisdiction). 

Daimler AG v. Bauman, 571 U.S. 117 (2013) (general jurisdiction). 

Walden v. Fiore, 571 U.S. 277 (2014). 

Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017). 

BNSF Ry. Co. v. Tyrrell, 137 S. Ct. 1549 (2017). 

Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., 141 S. Ct. 1017 (2021). 

 

 Discussed below is the general historical background and the evolution of constitutional 

law with respect to specific personal jurisdiction over non-forum resident defendants in U.S. 

civil actions, through 2011. There is also a separate discussion of the issue of “interstate 

federalism,” after the historical background discussion.  Other panelists will deal with the 

Daimler, Walden, Bristol-Myers Squibb, and BNSF Railway opinions.  This evolution, will, of 

course, continue with subsequent, post-Ford opinions for the foreseeable future.  

In 2010, just before the J. McIntyre opinion was issued in 2011, one author opined: 

“Constitutional law governing personal jurisdiction thus careens forward as an evolving tapestry 

of modern insights and anachronistic assumptions stitched together without a guiding vision.” 6  

In hindsight, before the “quartet” of Supreme Court opinions, referred to above, from 2011 to 

2014, this observation was remarkably prescient. It continues to be prescient today after the 

issuance of the Court’s opinions from 2017 through Ford in 2021.  Although, as a commentator 

has remarked: “In Ford, there are hopeful signs that the Court recognizes that its general 

jurisdiction decisions wrought more change than it appeared to recognize before.  Ford is the 

first case in the Court’s new era in which plaintiffs prevailed on the question of personal 

jurisdiction.”7 

The Beginning: Pennoyer v. Neff  

                                                           
6 Erbsen, supra n.4 at 5. 
7 Richard D. Freer, From Contacts to Relatedness: Invigorating the Promise of “Fair Play and Substantial Justice in 

Personal Jurisdiction Doctrine, 73 Ala. L. Rev. 583, 584 (2022). 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NTV-D8X1-F04K-F1MP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
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 In 1878, the Supreme Court in Pennoyer v. Neff, 95 U.S. 714 (1878), outlined what has 

been called a “power-based theory of jurisdiction for the American federal system.”8  Justice 

Stephen Field wrote: “every State possesses exclusive jurisdiction and sovereignty over persons 

and property within its territory.”9  Personal jurisdiction existed only if the defendant or the 

defendant's property was in the forum, and the defendant was served with process in the state, or 

the defendant’s in-state property was attached. The nature of the dispute was the issue.10   

Further, the opinion “was restrained by the Due Process Clause of the Fourteenth Amendment to 

the Constitution (notwithstanding that the amendment had not been ratified at the time of the 

relevant events).”11  

 

Redirection: International Shoe Co. v. Washington 

A new approach to personal jurisdiction, “minimum contacts,”12 began with International 

Shoe Co. v. Washington.13  The territoriality of Pennoyer was replaced by “an analysis based on 

reasonableness, thus ushering in the modern era of personal jurisdiction under the Due Process 

Clause.”14 

International Shoe has been called “the classic expression of the criterion” by Justice 

Scalia,15 “this Court’s pathmarking precedent” by Justice Ginsburg in a dissent,16 “The canonical 

opinion in this area,” twice by Justice Ginsburg, quoting herself the second time,17  “our 

pathmarking opinion,” by Justice Sottomayor in a dissent,18 and “canonical” again by Justice 

Kagan in Ford.19 Nevertheless, some commentators have interpreted it in a different, narrower 

way.20  

Despite that, the references to International Shoe have been omnipresent in judicial 

opinions. As indicated by Chief Justice Stone, due process permits a court to assert personal 

jurisdiction over a non-resident defendant, served with process outside the forum state, provided 

the defendant had “certain minimum contacts with it such that the maintenance of the suit does 

                                                           
8 Mary Twitchell, The Myth of General Jurisdiction, 101 Harv. L. Rev. 610, 619 (1988)(hereafter “Twitchell”). 
9 Pennoyer v. Neff, 95 U.S. 714, 722 (1878).  
10 Twitchell, supra n.6 at 618-19 (Pennoyer “illustrates the tension between the dispute-specific and dispute-blind 

approaches to jurisdiction in nineteenth century America. The dominant theme of Pennoyer was that a state has 

absolute power over defendants or property found within its territorial boundaries, regardless of the nature of the 

dispute.”). 
11 Aaron D. Simowitz, Jurisdiction as Dialogue, 52 N.Y.U. J. Int’l L. & Pol. 485, 496 (2020) (footnote omitted).  
12 Geoffrey C. Hazard, Jr., A General Theory of State-Court Jurisdiction, 1965 Sup. Ct. Rev. 241, 242 (1965). 

Professor Hazard has asserted: “The principal components of a jurisdictional theory strong enough to displace 

Pennoyer are to be found in the ‘minimum contacts’ approach of International Shoe Co. v. Washington. But no such 

theory has yet been constructed out of those components.” (Footnote omitted.)  In the opinion of many, 56 years 

later, it still has not been constructed. 
13 326 U.S. 310 (1945).   
14 See Bernadette Bollas Genetin, 68 S.M.U. L. Rev. 107, 118-19 (2015) (hereafter “Genetin”). 
15 Burnham v. Superior Court of Cal., 495 U.S. 604, 609 (1990). 
16 J. McIntyre Mach., Ltd. v. Nicastro, 564 U.S. 873, 893-894 (2011) (dissent by Ginsburg, J.). 
17 Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 923 (2011) and Daimler AG v. Bauman, 571 

U.S. 117, 126 (2013). 
18 Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773, 1785 (2017) (dissent by Sotomayor, J.). 
19 Ford Motor Co. v. Montana Eighth Judicial Dist. Court, 141 S. Ct. 1017, 1020 (2021).  Justice Kagan did not 

quote Justice Ginsburg. 
20 See, e.g., Stewart Jay, “Minimum Contacts” as a Unified Theory of Personal Jurisdiction: A Reappraisal, 59 N.C. 

L. Rev. 429, 443-44 (1981). 
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not offend ‘traditional notions of fair play and substantial justice.’”21 Justice Kagan, author of the 

majority opinion in Ford, uses much of the same quotation. Indeed, the complete quotation has 

been cited more than 1,600 times, including five other times by the Supreme Court.  

 International Shoe further states: 

But to the extent that a corporation exercises the privilege of conducting activities within 

a state, it enjoys the benefits and protection of the laws of that state.  The exercise of that 

privilege may give rise to obligations, and, so far as those obligations arise out of or are 

connected with the activities within the state, a procedure which requires the corporation 

to respond to a suit brought to enforce them can, in most instances, hardly be said to be 

undue.22 

It should be noted that Justice Kagan in Ford did not quote International Shoe in such regard, but 

used the slightly different quotation from Bristol-Myers Squibb Co. v. Superior Court: 23 “The 

plaintiff ’s claims, we have often stated, ‘must arise out of or relate to the defendant’s contacts 

with the forum,’” quoting Daimler AG v. Bauman.24 

 The majority in Ford also explained that to treat “defendants fairly,” and to protect 

“interstate federalism”25: 

[International Shoe] founded specific jurisdiction on an idea of reciprocity between a 

defendant and a State: When (but only when) a company “exercises the privilege of 

conducting activities within a state”—thus “enjoy[ing] the benefits and protection of [its] 

laws”—the State may hold the company to account for related misconduct.”26 

In addition, in the concurrence, Justice Gorsuch cited International Shoe for the 

proposition that “this Court’s cases have sought to divide the world of personal jurisdiction in 

two,” general jurisdiction and specific jurisdiction.27  

The Initial Aftermath: Post-International Shoe Supreme Court Opinions 
 

International Shoe had pointed to a new general direction with respect to personal 

jurisdiction, setting forth basic principles that included minimum contacts, fairness, 

reasonableness, and ultimately, a relationship between the lawsuit and the forum state. Yet there 

was a great deal of imprecision, and over the ensuing 75 years, adjustments and readjustments 

were necessary.  

                                                           
21 International Shoe, 326 U.S. at 316 (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)). 
22 Id. at 319. 
23 137 S. Ct. 1773, 1780 (2017). 
24 571 U. S. 117, 137 (2014). 
25 The phrase “interstate federalism” was first used by Justice White in World-Wide Volkswagen Corp. v. Woodson, 

444 U.S. 286, 293 (1980) (“[W]e have never accepted the proposition that state lines are irrelevant for jurisdictional 

purposes, nor could we, and remain faithful to the principles of interstate federalism embodied in the Constitution.”) 

See the discussion, infra. 
26 Ford at 1025 (citations omitted). 
27 Id. at 1034 (concurring opinion, Gorsuch, J.). 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NTV-D8X1-F04K-F1MP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5B8W-3031-F04K-F0Y2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5B8W-3031-F04K-F0Y2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5B8W-3031-F04K-F0Y2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NTV-D8X1-F04K-F1MP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5B8W-3031-F04K-F0Y2-00000-00&context=1530671
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While I have listed above numerous post-International Shoe Supreme Court opinions, 

and almost all can offer insights into the twists and turns of the various justices in dealing with 

personal jurisdiction issues, I shall only discuss below some of the opinions in any depth. 

In the initial cluster of Supreme Court opinions, while each found that personal 

jurisdiction existed under the case facts, and dealt with minimum contacts and reasonableness, 

few new insights were offered.  In Mullane v. Central Hanover Bank & Trust Co.,28 for example, 

involving multi-state beneficiaries of a New York trust, Justice Jackson wrote a majority opinion 

holding that state courts had personal jurisdiction to determine the property rights of such 

beneficiaries without regard to their contacts with the forum.  New York, further, was 

determined to be a reasonable place to litigate that lawsuit given the connection among the forum 

and the location of the witnesses and the evidence. The other three early cases, Travelers Health 

Ass’n v. Virginia,29 Perkins v. Benguet Consolidated Mining Co.30 and McGee v. International 

Life Insurance Co.,31 also espoused little that was new. Yet in the brief opinion in McGee, Justice 

Hugo Black wrote about what he then considered to be the trend toward the broadening of 

personal jurisdiction, minimizing restrictions or even their possible disappearance: 

Looking back over this long history of litigation a trend is clearly discernible toward 

expanding the permissible scope of state jurisdiction over foreign corporations and other 

nonresidents. In part this is attributable to the fundamental transformation of our national 

economy over the years. Today many commercial transactions touch two or more States 

and may involve parties separated by the full continent. With this increasing 

nationalization of commerce has come a great increase in the amount of business 

conducted by mail across state lines. At the same time modern transportation and 

communication have made it much less burdensome for a party sued to defend himself in 

a State where he engages in economic activity.32 

Justice Black, of course, was wrong but only with respect to personal jurisdiction.  

A Partial Return to Pennoyer Concepts: Hanson v. Denckla 

Less than a year later, in 1958, in Hanson v. Denckla,33 the nature of personal jurisdiction 

and the application of International Shoe would begin to change and revert to some aspects 

which one commentator has called “the world of sovereignty and state borders that characterized 

the Pennoyer era.”34  This case involved a Delaware trust created by a settlor who later became a 

Florida domiciliary.  

Chief Justice Warren, looking back at McGee, in his majority opinion, wrote: 

[I]t is a mistake to assume that this trend heralds the eventual demise of all restrictions on 

personal jurisdiction of state courts. Those restrictions are more than a guarantee of 

immunity from inconvenient or distant litigation. They are a consequence of territorial 

limitation on the power of the respective States. However minimal the burden of 

                                                           
28 339 U.S. 306 (1950). 
29 339 U.S. 643 (1950). 
30 342 U.S. 437 (1951).  Note that this opinion was discussed in Daimler AG. 
31 355 U.S. 220 (1958) 
32 Id. at 222-23. 
33 357 U.S. 235 (1958).  
34 Pfeffer, supra n.4 at 75.  See also Genetin, supra n. 14 at 127-128. 
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defending in a foreign tribunal, a defendant may not be called upon to do so unless he has 

had the “minimal contacts” with the State that are a prerequisite to its exercise of power 

over him. 35 

There was a dissent by Justice Black, joined by Justices Burton and Brennan, as well as a 

dissent by Justice Douglas, but there was no going back. Justice Brennan would try again, 

without success, in subsequent opinions. The Court’s earlier flirtation with fairness and 

reasonableness seemed to disappear.  Justice Black looked at the transaction in issue, and its 

broad-based relationship to Florida, and indicated that the state’s courts “ought to have the power 

to adjudicate controversies arising out that transaction,”36 quoting the “traditional notions of fair 

play and substantial justice” language from Milliken, in International Shoe.  He further wrote: “I 

can see nothing which approaches that degree of unfairness.”37 

 Another aspect of Hanson, which had long-lasting importance, was the statement by 

Chief Justice Warren that “The unilateral activity of those who claim some relationship with a 

nonresident defendant cannot satisfy the requirement of contact with the forum State." Rather, “it 

is essential in each case that there be some act by which the defendant purposefully avails itself 

of the privilege of conducting activities within the forum State.”38 Purposeful availment became 

an important aspect of eleven subsequent Supreme Court personal jurisdiction opinions including 

Ford.39 

Twenty Years Later, World-Wide Volkswagen v. Woodson 

After Hanson, in 1958, the Supreme Court did not hear a significant specific jurisdiction 

case40 for more than twenty years until World-Wide Volkswagen Corp. v. Woodson41 in 1980. 

Factually, the Robinsons, who were New York residents, purchased a new Audi automobile from 

an in-state dealer in 1976. The next year, the family was driving to their new home in Arizona 

when they were rear-ended by another car in Oklahoma. It caused a fire in which Mrs. Robinson 

and her children sustained burn injuries.  A products liability action was brought in an Oklahoma 

court naming the German vehicle manufacturer Audi AG, its importer, Volkswagen of America, 

Inc., the importer’s regional distributor, World-Wide Volkswagen (“World-Wide”), a New York 

corporation, and the retail dealer. Only World-Wide and the dealer, independent corporations, 

moved to dismiss based on lack of personal jurisdiction.  They claimed it would offend the Due 

Process Clause of the Fourteenth Amendment. 

Justice Byron White, in the majority opinion, began by discussing the necessity for and 

the purposes of minimum contacts, protecting “the defendant against the burdens of litigating in 

a distant or inconvenient forum,” ensuring “that the States, through their courts, do not reach out 

                                                           
35 357 U.S. at 251 (citations omitted). 
36 357 U.S. at 258-59 
37 Id. at 259. 
38 Id. at 253, citing International Shoe. 
39 141 S. Ct. at 1024. 
40The Court heard Shaffer v. Heitner, 433 U.S. 186 (1977) (involving quasi in rem jurisdiction) and Kulko v. 

Superior Court of Cal., 436 U.S. 84 (1978) (holding a California state court could not exercise personal jurisdiction 

over the father from New York as a nonresident, nondomiciliary parent of minor children domiciled within 

California because he lacked sufficient minimum contacts with that state.) 
41 444 U.S. 286 (1980). 
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beyond the limits imposed on them by their status as coequal sovereigns in a federal system.”42  

The majority further explained: “The protection against inconvenient litigation is 

typically described in terms of ‘reasonableness’ or ‘fairness.’”43   The opinion, referring to the 

Due Process requirement having been substantially relaxed by McGee, also indicated that the 

Court “never accepted the proposition that state lines are irrelevant for jurisdictional purposes, 

nor could we, and remain faithful to the principles of interstate federalism embodied in the 

Constitution.”44 As a practical matter, the Court divided personal jurisdiction into two aspects, 

interstate federalism and fairness.  It first examined minimum contacts and found them lacking. 

“[T]he Due Process Clause, acting as an instrument of interstate federalism, may sometimes act 

to divest the State of its power to render a valid judgment.”45   

In looking at the facts of the case, there was “a total absence” of “affiliating 

circumstances” as to World-Wide and the dealer.  Plaintiffs sought to “base jurisdiction on one, 

isolated occurrence and whatever inferences can be drawn therefrom: namely, the “fortuitous 

circumstance” involving “a single Audi automobile,”46 in a two-car accident far from New York.   

Contrast international manufacturer Ford Motor Company with the regional dealer 

World-Wide and the local retailer.  The Court also rejected the notion that mobility of the car and 

foreseeability of the injury could support personal jurisdiction. “‘[F]oreseeability’ alone has 

never been a sufficient benchmark for personal jurisdiction under the Due Process Clause.”47  

Justice Brennan, joined by Justice Black, dissented.  There were many commentators unhappy 

with the opinion finding that it unnecessarily complicated the analysis of personal jurisdiction. 

Minimum Contacts with a Slight Shift towards Fairness, Burger King v. Rudzewicz 

In Burger King Corp. v. Rudzewicz,48  involving a contract between a Florida-based fast-

food franchisor, and a Michigan-based franchisee, Justice Brennan’s opinion indicated that 

minimum contacts remained the primary test for personal jurisdiction.49 As one commentator 

described it, minimum contacts was “the touchstone of jurisdictional due process.”50 

“A partial shift towards fairness,” however, also played a role.51 Indeed, in his analysis of 

personal jurisdiction, Justice Brennan stated: “Once it has been decided that a defendant 

purposefully established minimum contacts within the forum State, these contacts may be 

considered in light of other factors to determine whether the assertion of personal jurisdiction 

would comport with ‘fair play and substantial justice.’”52 He then went on to list a number of 

different factors, citing World-Wide and other opinions.53 

                                                           
42 Id. at 291-92, (quoting International Shoe). 
43 Id. at 292. 
44 Id. See the discussion of “interstate federalism,” infra. 
45 Id. at 294 (citing Hanson v. Denckla) 
46 Id. at 295. 
47 Id. 
48 471  U.S. 462 (1985). 
49 Id. at 476. 
50 Howard B. Stravitz, Sayonara to Fair Play and Substantial Justice?, 63 S.C. L. Rev. 745, 763 (2012). 
51 Pfeffer, supra n.4 at 93. 
52 Burger King, 471 U.S. at 476 (quoting International Shoe). 
53 Id. at 477. 
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The Court Splits, Asahi Metal Indus. Co. v. Superior Court of Cal. 

 The two-prong test developed in World-Wide Volkswagen and Burger King, with respect 

to a product, came to the fore in Asahi Metal Indus. Co. v. Superior Court of Cal.54 A Taiwanese 

manufacturer, Cheng Shin, sold a tire containing an allegedly defective valve made by a 

Japanese component part manufacturer, Asahi, which blew out, resulting in one death and one 

serious injury while two individuals were riding on a motorcycle in California.  The injured 

plaintiff sued Asahi in California, and his claims were settled.  What remained was the cross 

claim asserted by Cheng Shin against Asahi, which moved to dismiss based on lack of personal 

jurisdiction. 

 In World-Wide, New York plaintiffs had sued an American regional distributor and 

American retailer with respect to a product sold in New York and an accident that occurred in 

Oklahoma. There were no Americans or American companies involved in Asahi, just two Asian 

entities and a California accident. The Court in World-Wide found no personal jurisdiction 

merely because a purchaser of the car drove it in Oklahoma, even if the seller could have 

foreseen such an event.  The defendant had not intentionally been involved with its product being 

in that state.55  Yet World-Wide used the term “stream-of-commerce” in that the distributor sold 

the car to the dealer who sold it to the plaintiff.  As a result, in Asahi, the Court had to consider 

what stream-of-commerce meant in terms of a defendant’s product, in this case involving two 

component part manufacturers, one that made valves and the other tires. 

 The plurality opinion of Justice O’Connor, in which three other justices joined, found that 

the mere fact that Asahi sold valves to Cheng Shin, even knowing they could be sold in 

California, was not enough for personal jurisdiction. 

The placement of a product into the stream of commerce, without more, is not an act of 

the defendant purposefully directed toward the forum State. Additional conduct of the 

defendant may indicate an intent or purpose to serve the market in the forum State, for 

example, designing the product for the market in the forum State, advertising in the 

forum State, establishing channels for providing regular advice to customers in the forum 

State, or marketing the product through a distributor who has agreed to serve as the sales 

agent in the forum State. But a defendant's awareness that the stream of commerce may 

or will sweep the product into the forum State does not convert the mere act of placing 

the product into the stream into an act purposefully directed toward the forum State.56 

There is no further explanation in Justice O’Connor’s opinion for the examples indicating 

intent or purpose, although these same issues are discussed in Ford with respect to Ford Motor 

Co. and purposeful availment.57  Yet tire valves are hardly the type of component sold directly to 

consumers, unlike automobiles or automobile tires and it is highly doubtful there was advertising 

or regular advice offered to customers. 

Justice Brennan, writing an opinion in which three other justices joined, concurred in 

part, and concurred in the judgment.  He saw “no need for such a showing” of additional conduct 

directed towards the forum.  “As long as a participant in this process is aware that the 

                                                           
54 480 U.S. 102 (1986). 
55 World-Wide, 444 U.S. at 298. 
56 480 U.S. at 112 (O’Connor, J. plurality opinion). 
57 Ford, 141 S. Ct. 1024-25. 
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final product is being marketed in the forum State, the possibility of a lawsuit there cannot come 

as a surprise.”58 

 The concurrence in part and concurrence in the judgment of Justice Stevens in Asahi, 

(considering the Ford opinion 37 years later), raises some interesting issues regarding purposeful 

availment: 

The plurality seems to assume that an unwavering line can be drawn between "mere 

awareness" that a component will find its way into the forum State and "purposeful 

availment" of the forum's market. . . . Over the course of its dealings with Cheng Shin, 

Asahi has arguably engaged in a higher quantum of conduct than "[the] placement of a 

product into the stream of commerce, without more. . . ." Whether or not this conduct 

rises to the level of purposeful availment requires a constitutional determination that is 

affected by the volume, the value, and the hazardous character of the components. In 

most circumstances I would be inclined to conclude that a regular course of dealing that 

results in deliveries of over 100,000 units annually over a period of several years would 

constitute "purposeful availment" even though the item delivered to the forum State was 

a standard product marketed throughout the world.59 

 It should be recognized that Justice O’Connor also wrote a majority opinion, in which 

seven justices joined, using the second prong of World-Wide/Burger King, determining that even 

if there were minimum contacts in this case, it would be unreasonable to permit California to 

have personal jurisdiction: 

We have previously explained that the determination of the reasonableness of the 

exercise of jurisdiction in each case will depend on an evaluation of several factors. A 

court must consider the burden on the defendant, the interests of the forum State, and the 

plaintiff's interest in obtaining relief. It must also weigh in its determination "the 

interstate judicial system's interest in obtaining the most efficient resolution of 

controversies; and the shared interest of the several States in furthering fundamental 

substantive social policies." World-Wide Volkswagen, 444 U.S., at 292 (citations 

omitted). 

  

A consideration of these factors in the present case clearly reveals the unreasonableness 

of the assertion of jurisdiction over Asahi, even apart from the question of the placement 

of goods in the stream of commerce.60 

 

A “Fractured” Opinion, J.  McIntyre Mach., Ltd. v. Nicastro 

In 2011, the Court had another opportunity, in J. McIntyre Mach., Ltd. v. Nicastro,61 to 

deal with specific jurisdiction and “minimum contacts” issues, as well as the state sovereignty 

                                                           
58 480 U.S. at 112 (Brennan, J. concurring in part and concurring in the judgment). 
59 480 U.S. at 122 (Stevens, J. concurring in part and concurring in the judgment). 
60 480 U.S. at 113-14 (O’Connor, J. plurality opinion). 
61 564 U.S. 873 (2011). 
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issues developed in Hanson and World-Wide.  In what one commentator called a “fractured’ 

ruling,62 however, it made the situation even worse and more confusing. 

An employee of a New Jersey company, Nicastro, sued the U.K. manufacturer of a scrap 

metal machine, J. McIntyre, for injuries he sustained.  The machine had been sold by the 

manufacturer to its Ohio-based independent, exclusive U.S. distributor and purchased by the 

employer of Nicastro at a Las Vegas trade show.  It was shipped to New Jersey. The U.K. 

company had no relationship at all to New Jersey, and the machine was its only product 

purchased by a New Jersey resident.  Nicastro sued in a New Jersey state court. 

The court divided 4-2-3 and there were three opinions in the case: the plurality was 

written by Justice Kennedy, and he was joined by Chief Justice Roberts, Justice Scalia, and 

Justice Thomas; a concurring opinion by Justice Breyer, in which he was joined by Justice Alito; 

and a dissent written by Justice Ginsburg in which she was joined by Justice Kagan and Justice 

Sotomayor. 

A commentator has suggested that the Court “had perhaps the most difficult time” 

dealing with this case because it “presented the significant issue of how to address jurisdiction 

over a corporation that targets all fifty states with sales of a product that causes injury in a state 

in which the company otherwise has no contacts.”63 Another article asserted that the plurality 

opinion of Justice Kennedy “emphasizes that jurisdiction depended upon whether a defendants 

had freely chosen to submit to a sovereign.  He used the term ‘sovereign’ or a variation of the 

word, seventeen times, and gave state lines a level of importance that had not been enjoyed since 

at least Hanson, and perhaps Pennoyer.”64 “[J]urisdiction is in the first instance a question of 

authority rather than fairness.”65  One 2019 article, after noting that “recent cases have also 

narrowed acceptable exercises of specific jurisdiction,” called J. McIntyre, “the most egregious 

example of this trend.66  

The Supreme Court itself has only cited J. McIntyre v. Nicastro in personal jurisdiction 

opinions twice. It was cited in the dissenting opinion of Justice Sotomayor in Bristol-Myers 

Squibb Co. v. Superior Court67 for the uncontroversial proposition that the defendant “purposely 

avail[ed] itself” of California “and its substantial pharmaceutical market.” Further, Justice 

Ginsburg in Daimler AG v. Bauman cited to her own dissent for the uncontroversial statement 

that foreign subsidiaries of a domestic corporation could not be required to submit to the general 

jurisdiction of state courts.  There were no citations in Walden v. Fiore,68 BNSF Ry. Co. v. 

Tyrrell,69 or Ford. 

General Jurisdiction Before Daimler AG v. Bauman 

                                                           
62 Pfeffer, supra n.4 at 114. 
63 David W. Ichel, A New Guard at the Courthouse Door:  Corporate Personal Jurisdiction on Complex Litigation 

After the Supreme Court’s Decision Quartet, 71 Rutgers U. L. Rev. 1, 20 (2018). 
64 Pfeffer, supra n4 at 116-118. 
65 564 U.S. at 883 (plurality opinion). 
66 Robert M. Bloom and Jannie A. Hanrahan, Back to the Future: The Revival of Pennoyer in Personal Jurisdiction 

Doctrine and the Demise of International Shoe, 56 San Diego L. Rev. 581, 607 (2019). 
67 137 S. Ct. 1773, 1786 (2017). 
68 571 U.S. 277 (2014). 
69 137 S. Ct. 1549 (2017). 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5NNK-1D51-F04K-F0WV-00000-00&context=1530671
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 The phrases general jurisdiction and specific jurisdiction, as they are used today, are 

usually thought to have originated with a law review article by Professors von Mehren and 

Trautman.70 While the development of general jurisdiction analysis essentially began with the 

article, it took jurisdictional theory in the courts several decades to catch up. 

As Justice Ginsburg explained it, “[a] court may assert general jurisdiction over foreign 

(sister-state or foreign-country) corporations to hear any and all claims against them when their 

affiliations with the State are so ‘continuous and systematic’ as to render them essentially at 

home in the forum State.”71  Before 2011, the only post-International Shoe general jurisdiction 

opinion was in Helicopteros Nacionales De Colombia v. Hall,72 but there were no underlying 

theoretical principles to describe the concept.  As one article described it: “The overall result is 

that general jurisdiction cases have lurched along on the basis of unchallenged assumptions and 

judicially felt inclinations rather than any meaningful analysis.”73 That situation changed after 

Daimler AG v. Bauman,74 which will be addressed by other panelists.75 

Inevitably, there will also be some discussion of general jurisdiction in Mallory v. 

Norfolk Southern Ry.76 where the Court has granted certiorari. 

Interstate Federalism and the Ford Opinion 

 Three United States Supreme Court opinions have used the phrase “interstate federalism.”  

The first time was in 1980 in World-Wide Volkswagen Corp. v. Woodson77 and the second time 

was 27 years later in Bristol-Myers Squibb Co. v. Superior Court.78  The most recent 

pronouncement was in Ford.79  

In the opinion, Justice Kagan explained that the rules with respect to specific jurisdiction 

“derive from and reflect two sets of values—treating defendants fairly and protecting ‘interstate 

federalism,’”80  “The law of specific jurisdiction,” Justice Kagan continued, “thus seeks to ensure 

that States with ‘little legitimate interest’ in a suit do not encroach on States more affected by the 

controversy.”81 

 Interstate federalism issues will not arise in every case. At the time of this writing, the 

phrase has been used only 31 times in more than 540 published and unpublished opinions citing 

Ford.  Further, in many of those cases, “interstate federalism” has been quoted by itself, or as part 

                                                           
70 Von Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested Approach, 79 Harv. L. Rev. 1121-1144-64 

(1966). 
71 Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011). 
72 466 U.S. 408 (1984). 
73 Stanley E. Cox, The Missing “Why” of General Jurisdiction, 76 U. Pitt. L. Rev. 153, 155 (2014). 
74 571 U.S. 117 (2013). 
75 For a thoughtful analysis of general jurisdiction in the pre-Daimler AG, post-Helicopteros era, see Twitchell, 

supra n6.  
76 See n. 5 supra. 
77 444 U. S. 286, 293 (1980). 
78 137 S. Ct. 1773, 1780-1781 (2017).   
79 Ford Motor Co. v. Mont. Eighth Judicial Dist. Ct., 141 S.Ct. 1017, 1025 (2021). 
80 Id. at 1025, quoting World-Wide, supra, 444 U.S. at 297. 
81 Id. at 1025, citing Bristol-Myers, supra, 137 S.Ct. at 1776. 

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7N80-003B-S3MN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7N80-003B-S3MN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7N80-003B-S3MN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7N80-003B-S3MN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7N80-003B-S3MN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7N80-003B-S3MN-00000-00&context=1530671
https://plus.lexis.com/document/?pdmfid=1530671&crid=2a9f62c6-04a1-4dfd-8e5b-6c66bb43bffa&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6292-9WN1-JNY7-X0P8-00000-00&pdcontentcomponentid=6443&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=Lffg&earg=sr5&prid=b44a0293-805f-4b9d-a39f-a2ec584208b0
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of the following sentence: “These rules derive from and reflect two sets of values—treating 

defendants fairly and protecting interstate federalism.”82 There has been little discussion.  

Nevertheless, determination of the legitimate interests of the forum state versus other states 

will be required from time to time based upon the principles of interstate federalism. Further, at 

that point it will become a task the trial court will have to perform and weigh the competing 

interests of two or more states. Each court will have to ascertain if there is a violation of interstate 

federalism, and, therefore, due process.   

 An example of such post-Ford analysis is found in Israel v. Alfa Laval, Inc.83 where 

Plaintiff was an Idaho resident, diagnosed with lung cancer, allegedly from asbestos-exposure 

while he served in the U.S. Navy.  Israel was a machinist’s mate who served on nine different 

Navy ships over 22 years and sued numerous defendants in federal court in Florida.  This forum 

was chosen in spite of the fact that only one of those ships (U.S.S. Pawcatuck) on which Israel 

served was stationed in Florida. One defendant, Alfa Laval, Inc., claimed that if it did supply 

equipment to the one ship that was in Florida, its equipment was installed when the ship was in 

Pennsylvania.  The U.S.S. Pawcatuck only wound up in Florida 20 years later, at the direction of 

the Navy or a third party over whom Alfa Laval had no control.  

 In granting the motion to dismiss Alfa Laval (another co-defendant was dismissed as well) 

based on lack of personal jurisdiction, the trial court addressed due process issues, including the 

doctrine of interstate federalism: 

As a final note, the principles of interstate federalism do not support the exercise of 

jurisdiction here. As noted in Ford, states have a significant interest in providing their 

residents with a forum to redress injuries as well as enforcing their own safety 

regulations. 141 S. Ct. at 1030 (citations omitted). This interest is entirely absent here. Alfa 

Laval must be dismissed.84 

All personal jurisdiction lawsuits are fact-intensive, yet in some cases, the facts may be 

“decisive,” from the standpoint of due process based upon the protection offered defendants by the 

doctrine of interstate federalism. As a result, in the appropriate cases, the concept of interstate 

federalism should be examined by plaintiff’s counsel before suit is commenced, to avoid the risk 

of the forum court divesting itself of the matter in favor of the courts of a sister state pursuant to 

the holding in Ford. Every defendant should also consider this concept in order to ascertain if 

personal jurisdiction exists.  

                                                           
82 Id. 
83 2021 U.S. Dist. Lexis 81200 (M.D. Fla. Dec. 23, 2020) (Jung, D.J.). 
84 Id. at *17. 

https://plus.lexis.com/document/?pdmfid=1530671&crid=4cf4eb87-fdfc-42b1-9ce6-493cbccaf11f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A62JF-5NC1-K054-G0RK-00000-00&pdcontentcomponentid=6421&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=Lffg&earg=sr27&prid=07a03bbb-7a4c-4c27-86d5-2199ffb23f28
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