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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-755-4350 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Outline 

 Liability under CERCLA for tenants 

 Overview of the BFPP defense 

 Derivative BFPP status for tenants 

 Direct BFPP status for tenants 

 Comfort/status letters 

 Best practices for tenants to obtain or maintain BFPP 

status 
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CERCLA Liability for Tenants  

 CERCLA Liability is strict, joint and several (CERCLA 107) 

 “Potentially responsible parties” (“PRPs”) may include a 
present owner or operator of a facility as well as one who 
owned or operated the facility in the past while it was 
contaminated 

 Courts have subjected tenants to owner liability under 
CERCLA where sufficient indicia of ownership are present 
(e.g., exercise of control).  

 Courts have also held tenants liable under CERCLA as operators, 
based on management of activities causing or exacerbating 
contamination.   

 Defenses: 

 Act of God 

 Act of War 

 BFPP – Bona Fide Purchaser for Value. BFPP defense provides 
protection against “owner” liability.   CERCLA 107(r) 
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BFPP  

Defense 
 Section 101(40) of CERCLA provides that a person must have 

“acquire[d] ownership” of the facility after January 11, 2002 in order to 
qualify for BFPP liability protection.  

 Other requirements: 

 acquire ownership interest after the disposal of hazardous substances 
occurred on the property;  

 make “all appropriate inquiries” (AAI)  into former uses and ownership of the 
property 

 Phase I Environmental Site Assessment that complies with EPA’s regulations or 
ASTM 1527, as revised (ASTM E1527-13);  

 provide required notices in regard to the discovery or release of hazardous 
substances; releases, and prevent or limit exposure to hazardous substances;  

 cooperate with governmental requirements (information requests, 
investigations, remediation, institutional controls, etc.)  

 not be affiliated with any PRP; and 

 “does not impede the performance of a response action or natural resource 
restoration.” 

CERCLA 101(40); 107(q)(1)(C); 107(r)(1); 40 C.F.R. Part 312; PCS Nitrogen 

Inc. v. Ashley II of Charleston, LLC, 714 F.3d 161, 181 (4th Cir. 2013) 
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EPA Guidance 

 EPA, “Revised Policy on the Issuance of Superfund Comfort/Status Letters” 
(August 25, 2015) (supersedes 1996 guidance) 

 EPA, "Revised Enforcement Guidance Regarding the Treatment of 
Tenants Under the CERCLA Bona Fide Prospective Purchaser Provision” 
(December 5, 2012) 

 EPA, “Enforcement Discretion Guidance Regarding the Applicability of 
the Bona Fide Prospective Purchaser Definition in CERCLA § 101(40) to 
Tenants.“ (January 14, 2009) IS SUPERSEDED by December 5, 2012 
Guidance 

 EPA, “Enforcement Discretion Guidance Regarding the Affiliation 
Language of CERCLA's Bona Fide Prospective Purchaser and Contiguous 
Property Owner Liability Protections” (Sept. 21, 2011) 

 EPA, “Issuance of CERCLA Model Agreement and Order on Consent for 
Removal Action by a Bona Fide Prospective Purchaser” (Nov. 27, 2006) 

 EPA, “Interim Guidance Regarding Criteria Landowners Must Meet in 
Order to Quality for Bona Fide Prospective Purchaser, Contiguous 
Property Owner, or Innocent Landowner Limitations on CERCLA Liability” 
(Common Elements) (March 6, 2003) 

 EPA, “Bona Fide Prospective Purchasers and the New Amendments to 
CERCLA” (May 31, 2002) 
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BFPP Defense and Tenants 

 CERCLA § 101(40) applies to a “person (or a 

tenant of a person)” 
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 Tenant remains a BFPP and is protected by section 107(r) from 

CERCLA liability as long as the owner maintains its BFPP status 

 As long as the owner maintains compliance with the BFPP criteria, 

the tenant who has derived BFPP status does not have any  

independent duty to carry out those responsibilities (such as 

conducting AAI). 

 If the owner loses its BFPP status, whether by its own action or 

inaction or that of the tenant, in the EPA’s view of CERCLA’s 

provisions, the tenant generally would no longer be a tenant with 

derivative BFPP status. 
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Two Scenarios:  

(1) Owner is BFPP 

(2) Owner is not BFPP 
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Owner is BFPP 

 all disposal of hazardous substances at the facility occurred prior 
to execution of the lease;  

 the tenant provides legally required notices;  

 The tenant takes reasonable steps with respect to hazardous 
substance releases; 

 the tenant provides cooperation, assistance, and access;  

 the tenant complies with land use restrictions and institutional 
controls;  

 the tenant complies with information requests and 
administrative subpoenas;  

 the tenant is not potentially liable for response costs at the 
facility or “affiliated” with any such person (other than through 
the lease with the owner as further discussed below); and  

 the tenant does not impede any response action or natural 
resource restoration. 
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“No Affiliation Requirement” 14 



Owner is Not BFPP 15 



Comfort/Status Letters 

 Must make a request to EPA  

 Best if in writing to Region, and with landowner 

involvement  

 Provide information on proposed use 

 Information on prior use – focus on federal interest 

(ownership, cleanup) 

 CERCLIS search, site history 

 Reasonable steps with respect to hazardous 

substance releases 

 “No action” assurances only with approval from 

Assistant Administrator of OECA (per 2015 Guidance) 
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Comfort/Status Letters 

 2015 Guidance Model Letter (Federal Superfund 

Interest and No Current Federal Superfund Interest) 
contains Tenant as BFPP language: 
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Caveats of Comfort Letters 18 



Best practices for tenants to 

obtain or maintain BFPP status 

 
 Owner as BFPP provides greater protection  

 Determine at time of lease execution 

 Track owner’s BFPP status during lease 

 Lease may include provisions providing lessee 
protection 

 Representations and warranties 

 Termination clauses 

 Indemnification 

 Lease may also include provisions supporting tenant 
maintenance of BFPP status (e.g., mechanisms for 
providing access, notice and information) 

 Document any BFPP obligations/requirements fulfilled 

 Comfort letter may protect against liability to U.S., but 
not binding as to third parties 
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