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CERCLA SOLs



CERCLA Statutes of Limitation for Cost Recovery

Gibson Dunn 9

CERCLA Section 113(g)(2).

• 3 years after completion of a removal action. 

• 6 years after initial of physical on-site construction of 
remedial action.

• If a remediation action is started 3 years after a removal 
action, the removal costs are recoverable in the remedial 
action.

• Declaratory judgment costs must be sought within three 
years after completion of the remedial action.



Cost Recovery SOLs Are Plaintiff Friendly

Gibson Dunn 10

Cost recovery SOLs are permissive:

• Removal actions can occur over years – three years after 

completion is lenient.

• There is a savings clause for removal actions if a remedial 

action follows.

• Remedial actions never end, providing no real limitation 
for declaratory costs.



Section 113 Contribution Statute of Limitations
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Section 113(g)(3) provides for a 3 year SOL for contribution actions.

• Starts running at the resolution of liability that resolves right of 
contribution.

• Defendant friendly rule: three years to investigate other PRPs, assess 
scope of financial exposure, and file contribution action.

CERCLA 113(f)(1).

• Contribution during or following a claim brought under Section 106 
or Section 107.

CERCLA 113(f)(3)(B).

• Resolved its liability with the U.S. or a State.

• In a judicially or administratively approved settlement.



Cases Are Directing Traffic to Contribution Actions
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The threshold issue is whether a plaintiff has a cost recovery or a 
contribution cause of action.

• Before Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157 (2004), 
private PRP plaintiffs could only bring contribution actions; courts 
generally applied the Section 107 statute of limitations to all claims.

• Since U.S. v. Atlantic Research Corp., 551 U.S. 128 (2007), courts have 
interpreted what Justice Thomas meant when described the cost 
recovery and contribution causes of action as “complementary, yet 
distinct.”



The Prevailing Rule:  Contribution Trumps Cost Recovery

Gibson Dunn 13

Courts have unanimously found that a plaintiff must bring a contribution 
cause of action if it is available:

• Niagara Mohawk Power Corp., 596 F. 3d 112 (2d Cir. 2010).

• Agere Sys., Inc., 602 F. 3d 204 (3d Cir. 2010).

• Hobart Corp., 758 F. 3d 757 (6th Circ. 2014).

• Bernstein, 733 F. 3d 190 (7th Cir. 2012).

• Morrison Enters., LLC, 638 F. 3d 594 (8th Cir. 2011).

• Koutros, 523 F. 3d 924 (9th Cir. 2008).

• Solutia, Inc.,  672 F. 3d 1230 (11th Cir. 2012).

Recently reinforced in Georgia-Pacific, et. al. v. NCR Corp., et al., No. 
18-1806 (6th Cir.  April 25, 2022).



The Problem With The Expansive and Exclusive Right to 
Contribution

Gibson Dunn 14

These decisions ignore an alternative plain reading of the statute, one 
that Justice Thomas arguably endorsed:  

• If you incur costs, you have a Section 107 action, but if you are paying 
somebody else for their costs, you have a Section 113 contribution 
action.

Because the contribution-only approach often leads to unfair results, 
courts have sometimes fashioned opinions to divide cleanup actions:

• In Whittaker Corp. v. United States, 825 F. 3d 1002 (9th Cir. 2016), 
the Ninth Circuit permitted Whittaker to seek cost recovery against 
the United States ten years after an initial judicial order had triggered 
a Section 113(f)(1) contribution right because the costs at issue were 
different (on-site vs. off-site).  



How do you know you have a contribution action and must 
sue in three years?

Gibson Dunn 15

Section 113(f)(1) triggers are fairly straightforward:  a judicial order 
stating you are liable under Section 106 or Section 107.

Section 113(f)(3)(B) triggers are a bit trickier. A split in the circuits had 
developed over whether you must resolve CERCLA liability to create a 
CERCLA contribution action.

• ASARCO LLC v. Atlantic Richfield Co., 866 F. 3d 1108 (9th Circ. 
2017): a settlement agreement does not need to settle CERCLA to 
constitute a resolution of a response action.

• Consolidated Edison Co. of N.Y. , Inc. v. UGI Utilities, Inc., 423 F. 3d 
90 (2d Cir. 2005): a “contribution right only when liability for 
CERCLA claims . . . is resolved.”



US v. Guam
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Justice Thomas writing for a unanimous Court found that CERCLA 
contribution requires resolution of a CERCLA-specific liability.

• Section 113(f)(3)(B) must be read in context of Section 113 (f), which 
deals with CERCLA contribution.

• The “interlocking language and structure” of the text requires a 
CERCLA settlement to give rise to CERCLA contribution.

• Court rejected EPA/DOJ’s urging to broaden the contribution right, 
and therefore narrow private party access to recovery actions.

Court refused to address a secondary open question:  what does “resolve” 
mean?



How Final is Final?  Less of a split; more of a fracture

Gibson Dunn 17

In ASARCO, the Ninth Circuit agreed with Seventh Circuit decisions that 
to “resolve” liability means that “the nature, extent, or amount of a PRP’s 
liability must be decided, determined or settled” in the agreement with 
the United States or a State.

• NCR Corp. v. George A. Whiting Paper Co., 768 F. 3d 682 (7th Circ.  
2014); Bernstein v. Bankert, 733 F. 3d 190 (7th Cir. 2013).

The Ninth Circuit disagreed with the Sixth Circuit, which had found that 
disclaimers of liability in a settlement weighed against a finding of 
finality.

• Florida Power Corp. v. First Energy Corp., 810 F. 3d 996 (6th Cir. 
2015).



Whether Liability Is Resolved Is a Fact Intensive Inquiry

Gibson Dunn 18

Settlement Resolved Liability Cases:

• RSR Corp. v. Commercial Metals Co., 496 F. 3d 552 (6th Cir. 2007).

• NCR Corp. v. George A. Whiting Paper Co., 768 F. 3d 682 (7th Circ. 2014).

• New York. v. Clarkstown, 2015 U.S. Dist. LEXIS 40712 (S.D.N.Y. 2015).

• ASARCO LLC v. Atl. Richfield Co., 866 F. 3d 1108 (9th Cir. 2017).

Settlement Did Not Resolve Liability Cases:

• DMJ Assocs., LLC v. Capasso, 181 F. Supp. 3d 162 (E.D.N.Y. 2016).

• Florida Power Corp. v. First Energy Corps., 810 F. 3d 996 (6th Cir. 2015).

• Bernstein v. Bankert, 733 F. 3d 190 (7th Cir. 2013).

• ITT Indus., Inv. v. BorgWarner, Inc., 506 F. 3d 452 (6th Cir. 2007).
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OVERVIEW

• Court-tested tools and 
triggers parties have 
utilized to address SOL 
issues for CERCLA claims.

• Case study of Asarco’s 
SOL issues.



TOOLS: SUMMARY

CECLA SOL Toolbox Includes:

▪Tolling Agreements

▪Equitable Tolling

▪Waiver

▪Relation Back

▪Statutes of Repose

▪Separate Facilities/Costs



TRIGGERS: SUMMARY

CECLA SOL Triggers Includes:

▪Natural Resource Damages (NRD) – 42 U.S.C. § 9613(g)(1)

▪Cost Recovery – 42 U.S.C. § 9613(g)(2)

▪Contribution – 42 U.S.C. § 9613(g)(3)

Additional triggers exist that are not discussed in this 

presentation, including:

▪Subrogation - 42 U.S.C. § 9613(g)(4)

▪Indemnification Payments – 42 U.S.C. § 9613(g)(5)

▪Minors and Incompetents – 42 U.S.C. § 9613(g)(6)



TOOLS: TOLLING AGREEMENTS

The Basics:

▪ Can take many forms

▪ Typically express agreement with 
covenants tolling all SOL

▪ Significant detail is not necessary

▪ Discretionary on whether to call out 
CERCLA liability

▪ Court-recognized and approved

▪ Only useful to toll SOL against parties 
to tolling agreement



TOOLS: TOLLING AGREEMENTS

The Details:

▪ Effective and efficient court-
approved tool

▪ U.S. v. Halliburton Energy 
Services, Inc., 2009 WL 3260540 
(S.D. Tex. Oct. 9, 2009)

▪ Universal Paragon Corp. v. 
Ingersoll-Rand Co., 2007 WL 
518828 (N.D. Cal. Feb. 13, 2007)

”An analysis of CERCLA’s 

structure, underlying policy 
goals, and legislative 

history, as well as the 
reasoning of relevant 
precedent, leads to the 

conclusion that Congress 
intended to provide a 

typical statute of limitations 
subject to extension by 
tolling agreement”



TRIGGERS: SUMMARY

CECLA SOL Triggers Includes:

▪Natural Resource Damages (NRD) – 42 U.S.C. § 9613(g)(1)

▪Cost Recovery – 42 U.S.C. § 9613(g)(2)

▪Contribution – 42 U.S.C. § 9613(g)(3)

Additional triggers exist that are not discussed in this 

presentation, including:

▪Subrogation - 42 U.S.C. § 9613(g)(4)

▪Indemnification Payments – 42 U.S.C. § 9613(g)(5)

▪Minors and Incompetents – 42 U.S.C. § 9613(g)(6)



TOOLS: TOLLING AGREEMENTS

Beware:

▪ Tolling agreements do not serve to revive an 
already expired SOL. That door is closed.

▪ Tolling agreement signed after SOL had run 
did not serve to re-open SOL.

▪ Equitable tolling could have saved SOL, but 
argument was forfeited because it was not 
presented.

▪ LWD PRP Group v. Alcan Corp., 600 
Fed.Appx. 357 (6th Cir. 2015)



TOOLS: EQUITABLE TOLLING

▪Equitable tolling can serve to save the SOL 

when no formal agreement is in place

▪It’s the burden of the party seeking to rely 

upon equitable tolling to prove that it 
should save the SOL

▪Good luck using this tool (you will need it)!



TOOLS: WAIVER

▪Be careful what is included in tolling 
agreements

▪In order to find a waiver, an agreement must 
“evince a clear and unmistakable intent of 
the parties.”

▪Keywell Corp. v. Weinstein, 33 F.3d 159 (2nd 
Cir. 1994)

▪Lion Oil Co. v. Tosco Corp., 90 F.3d. 268 (8th

Cir. 1996)



TOOLS: RELATION BACK

▪Procedural tool established in the FRCP

▪Know the elements needed to establish use this tool

▪Parties will be charged with knowledge of what is known 
and should have been known



TOOLS: STATUTES OF REPOSE

▪What are statutes of repose?

▪Be aware of them because they vary 

from state to state

▪Statutes of repose have been found by 

Courts as a basis to trump CERCLA’s 

statute of limitations

▪ CTS Corp. v. Waldburger, 134 S.Ct. 

2175 (2014)



TOOLS: SEPARATE FACILITIES/COSTS

▪Types of facilities and costs drive the SOL in CERCLA cases

▪Court considerations for what are separate facilities and costs include:

▪3-year SOL from settlement only cuts off contribution recovery for those facilities/costs addressed in 

the settlement that triggers the SOL

▪Right of contribution for some expenses at a site does not necessarily mean that the party pursuing 

the right loses the right to bring a cost recovery action for other expenses

▪Settlement agreements with USEPA do not preclude contribution claims for costs incurred by sites 

expressly excluded from the agreement



TRIGGERS: COVERED TYPES

▪ Natural Resource Damages (3 triggers)

▪ Cost Recovery (2 triggers)

▪ Contribution 4 (triggers)



TRIGGERS: NRD

▪Section 113(g)(1)

▪3 triggers, but 3rd trigger (with longer SOL) most 

commonly utilized in practice.

▪Generally considered an “open-ended” SOL because 

NRD damages tend to be addressed as the last form of 
damages in a CERCLA action.

▪For any facility listed on the NPL, a NRD claim is timely so 

long as it is commenced within 3 years after completion 

of the remedial action.



TRIGGERS: COST RECOVERY

▪Section 113(g)(2)

▪2 Triggers

▪ Completion of “removal Action” = 3 year SOL

▪ Initiation of physical on-site construction of the “remedial 
action” = 6 year SOL

▪Unpacking distinction between a “removal” and 
“remedial” action tends to be a fact-intensive inquiry.



TRIGGERS: COST RECOVERY 
(REMOVAL ACTION)

▪Removal action for SOL purposes 

(section 113(g)(2)(A))

▪Pinpointing the trigger for removal 
actions can be tricky

▪Numerous case examples of 

“removal action” triggers



TRIGGERS: COST RECOVERY 
(REMEDIAL ACTION)

▪Remedial action for SOL purposes (section 113(g)(2)(B))

▪Initiation of on-site construction for a “remedial action”



TRIGGERS: CONTRIBUTION

▪4 triggers, but 2 get all the attention:

▪General rules for 2 most common triggers

▪Judicially approved settlements

▪Unilateral Administrative Orders (UAOs) and 
Administrative Orders on Consent (AOCs)



ASARCO CASE STUDY

Discussion of Case Study 
includes:

▪ Background

▪ Bankruptcy

▪ Sites around the United 
States



CONTACT INFO
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