
WHO TO CONTACT DURING THE LIVE EVENT

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext.1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.

Canadian RRSPs, RRIFs and Other Foreign Funded 

Retirement Plans: Tax Planning and Reporting for 402(b) and 

Other Funded Plans

TUESDAY, MAY 1, 2018, 1:00-2:50 pm Eastern

FOR LIVE PROGRAM ONLY



Tips for Optimal Quality

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.

FOR LIVE PROGRAM ONLY

mailto:sound@straffordpub.com


TUESDAY, MAY 1, 2018

Canadian RRSPs, RRIFs and Other Foreign 
Funded Retirement Plans: Tax Planning and 
Reporting for 402(b) and Other Funded Plans

C. Edward Kennedy, Jr., CPA, JD, Managing Director

C. Edward Kennedy Jr., Atlanta

ed@cekcpa.com

Max Reed, LLB, BCL, Tax Lawyer

SKL Tax, Vancouver, BC

max@skltax.com



Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.



Tax treatment and issues 
under IRC 402(b)
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Outline

• General U.S. tax principles relating to employee benefit plans

• U.S. tax considerations relating to Canadian employee benefit plans

• U.S. tax considerations relating to U.K. employee benefit plans

• U.S. tax considerations relating to Australian Superannuation Funds 
(SFs)
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IRC §402(b)(1)

• Applies to funded employee’s trusts not qualifying for exemption 
under IRC §501(a)

• Employer contributions to such trusts are includible in income under 
IRC §83
• Occurs when property is not subject to a substantial risk of forfeiture 

• Generally occurs when property vests

• If employee vests in plan during a taxable year, the value of the 
employee’s interest in the plan is taxable in full at such time Treas. 
Reg. §1.402(b)-1(b)(1)
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Employee’s Trust IRC §401(a)

• An qualifying employee’s trust is a trust created or organized in the 
United States and forming part of a stock bonus, pension, or profit-
sharing plan of an employer for the exclusive benefit of his 
employees or their beneficiaries

• Foreign employee’s trusts are for the most part are not established in 
the U.S. and thus do not constitute qualified trusts, but are 
considered nonqualified employee’s trusts
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IRC §402(b)(2)

• Distributions  (and vestings) are taxable under Section 72

• Taxation depends on the “investment in the contract”
• Employer contributions are considered “investment in the contract” 

only if:
• The amounts were includible in the employee’s income, or

• If such amounts had been paid directly to the employee at the time they were 
contributed, they would not have been includible in the gross income of the 
employee under the law applicable at the time of such contribution
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IRC §402(b)(2) (continued)

• However, IRC §72(w) provides that employee or employer 
contributions are not included in a plan participant’s basis if: 
• The employee was a nonresident alien at the time the services were 

performed with respect to which the contribution was made; 

• The contribution is with respect to compensation for labor or 
personal services from non-U.S. sources; and 

• The contribution was not subject to income tax under the laws of the 
United States or any foreign country. 
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When May a Beneficiary of a Foreign 
Employee’s Trust  Be Considered as an 
Owner of a Grantor Trust? 

•Under IRC §402(b)(3), beneficiaries of employee’s trust 
pension are generally not considered as owners of the 
plan under the grantor trust rules

•However, where more than 50% of the assets in the 
plan are attributable to the taxpayer’s contributions, 
some or all of the plan may be considered a grantor 
trust 

•Also, if the retirement plan does not qualify as an 
employee’s trust, then the plan must be reviewed to 
determine if it constitutes a grantor trust
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IRC §402(b)(4)

•Non-HCE’s taxable only on employer contributions
• Plan earnings are taxed when distributed

•HCE’s taxed on increase in value of the plan during 
the year
• This includes employer contributions plus any plan earnings
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IRC §402(c)

• There is a limited exception for distributions for IRC §402(b) trusts 
located outside the U.S. where the only failure to qualify under IRC 
§402(a) is that the trusts did not qualify for exemption under IRC 
§501(a) solely because the trust was not created or organized in the 
U.S.

• This only applies to distributions, not contributions, so contributions 
are still subject to the taxation rules under IRC §402(b)
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When May  Foreign Pension Plan 
Be Considered a Grantor Trust?
•Under IRC §402(b)(3), beneficiaries of an employee’s 

trust are generally not considered as owners of the plan 
under the grantor trust rules

•However, where more than 50% of the assets in the 
plan are attributable to the taxpayer’s contributions, 
some or all of the plan may be considered a grantor 
trust 

• Retirement plans not constituting employee’s trusts or 
grantor trusts are taxed under general tax principles 
depending on their nature
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Grantor Trust Considerations Absent Section 
402(b) 

• The grantor trust rules tax a grantor on trust income or 
income of a portion of the trust over which the individual:
• Has a reversionary interest in excess of 5 percent at its 

inception 
• Retains excessive powers to control the beneficial enjoyment 

of trust income and property
• Holds prohibited administrative powers that enable him to 

deal in an advantageous way with trust property
• Retains a power to revoke the trust
• Either the individual or spouse has a right to receive trust 

income
• In addition, foreign trusts with U.S. beneficiaries are 

generally treated as grantor trusts
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Grantor Trust Considerations

• As a result, foreign retirement plans not qualifying as an 
employee’s trust, which are held in trust and have a U.S. 
beneficiary, will likely constitute grantor trusts unless an 
exception applies

• In addition, some IRC §402(b) plans may constitute grantor 
trusts: 
• Exemption from the grantor trust rules requires employee contributions be 

incidental, i.e. <50% employee contributions

• Additionally, in situations where the foreign retirement plan is “self-funded” 
by the taxpayer, some or all of the plan will be considered a grantor trust 
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Grantor Trust Consequences

• If the retirement plan is considered a grantor trust, then 
income of the trust is taxed currently to the grantor

• In addition, annual reporting on Forms 3520 and 3520-A is 
required
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IRC §409A and Foreign Plans

• IRC §409A exempts many foreign plans from its applicability:
• Foreign social security plans that are government-mandated or covered by a U.S. 

Social Security Totalization Agreement. 

• Foreign plans which are covered by section 402(b), in which the plan assets are in 
trust and not exposed to the creditors of the funding employer, and therefore do 
not allow for a deferral under U.S. tax principles in any event. 

• Participation in certain foreign broad-based plans by a nonresident alien, a 
resident alien under the substantial presence test, or a bona fide resident of a U.S. 
possession. 

• Deferrals in respect of income that would be excluded under a treaty. 

• Likely not to apply in the case of 402(b) or other funded plans, 
but worth checking 
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Income Tax Implications of Employer 
Contributions to Foreign Plans

•TAM CC-TAM-PMTA-00173 (10/10/97) Involved 
employer contributions to the Singapore Central 
Provident Fund (CPF)
• Employer required to contribute percentage of employees 

to CPF
• Contributions are non-elective
• CPF holds funds in trust for employee
• Separate accounts are maintained 
• Amounts are nonforfeitable and can be withdrawn at age 

55, or upon death or disability
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Income Tax Implications of Employer 
Contributions to Foreign Plans

• IRS concluded that employer contributions were 
includible in the employee’s income under IRC 
§402(b)

•Because these amounts were included in income 
under IRC §402(b) and not IRC §61, employer 
contributions could not be considered as foreign 
earned income eligible for the IRC §911 exclusion 

•Employee contributions were income under IRC §61 
and thus considered as foreign earned income 
eligible for the IRC §911 exclusion
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Income Tax Implications of Employer 
Contributions to Foreign Plans

•Key takeaway is the employer contributions to 
funded plans may be taxable 

•There is very little guidance in this area

•The Singapore ruling would appear to apply to most 
similar provident-fund type plans

•Care should be exercised in reviewing these plans to 
determine appropriate U.S. taxability

May 1, 2018 Page 22



U.S. Reporting 
Considerations
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Reporting Requirements

• CAVEAT – in many cases, whether  these reporting requirements 
apply depend on the specific fact pattern with which you are 
dealing

• Make sure you completely understand the situation before coming 
to a conclusion about the reporting requirements

• Due to the significant penalties for non-compliance with these 
reporting requirements, it is best to over-report rather than under-
report

• The reporting requirements vary significantly depending upon the 
country and plan

• The key is to understand the analysis so that in other situations you 
understand the appropriate approach
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Reporting Requirements

•These are the reporting requirements we will 
discuss today as these generally apply to U.K. 
pensions:
• Forms 3520 and 3520-A (Foreign Trusts) 
• Form 8621 (Passive Foreign Investment Company or 

PFIC)
• Form 5471 (Controlled Foreign Corporation)
• Form 8938 (Foreign Financial Asset Reporting) 
• FinCEN 114 (Foreign Bank Accounts)
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Reporting Requirements

• Other forms also may be required in unusual situations, 
but are likely not relevant for purposes of today’s 
discussion:

• Form 5472, Information Return of a 25% Foreign Owned U.S. 
Corporation or a Foreign Corporation Engaged in a U.S. Trade or 
Business

• Form 926, Return by a U.S. Transferor of Property to a Foreign 
Corporation

• Form 8865, Return of U.S .Persons with Respect to Certain 
Foreign Partnerships

• Form 8858, Information Return of a U.S. Persons with Respect to 
Foreign Disregarded Entities

• Be aware of these in case any of these apply to a particular 
situation
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Reporting Requirements

• Recommended Analysis
• What type of plan are we dealing with?

• Is the plan an employee’s trust?

• Is the plan a grantor trust?

• Is it something else?

• Are contributions and earnings taxable?

• Has the plan invested in assets which are considered PFICs?
• If so, is the plan exempt from PFIC reporting requirements?

• Is it exempt because it is an employee’s trust?

• Is it treaty exempt from reporting?

• Is the plan part of an entity which is a CFC?

• Is Form 8938 reporting required?

• Is FBAR reporting required?
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Grantor Trust Considerations

• If the plan is considered a grantor trust , it is reportable on 
Form 3520, Annual Return to Report Transactions with 
Foreign Trusts and Receipt of Certain Foreign Gifts and Form 
3520-A, Annual Information Return of Foreign Trust With a 
U.S. Owner 

• If plan is considered an employees’ trust, no reporting is 
required on Forms 3520 and 3520-A unless it is considered a 
grantor trust as discussed above
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Grantor Trust Considerations 

•Form 3520 is used to report the following:
• Certain transactions with foreign trusts,
• Ownership of foreign trusts under the rules of sections 

671 through 679, and
• Receipt of certain large gifts or bequests from certain 

foreign persons.
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Grantor Trust Considerations 

• Form 3520-A is used to report the following:
• Information about the foreign trust;

• Its U.S. beneficiaries; 

• Any U.S. person who is treated as an owner of any portion of the 
foreign trust under the grantor trust rules

• Income Statement 

• Balance Sheet

• Beneficiary Reportable Items
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Form 3520 Penalties

• A penalty generally applies if Form 3520 is not timely filed or 
if the information is incomplete or incorrect. The initial 
penalty is equal to the greater of $10,000 or 
• 35% of the gross value of any property transferred to a foreign trust 

for failure by a U.S. transferor to report the creation of or transfer to 
a foreign trust or 

• 35% of the gross value of the distributions received from a foreign 
trust for failure by a U.S. person to report receipt of the distribution 
or 

• 5% of the gross value of the portion of the trust's assets treated as 
owned by a U.S. person for failure by the U.S. person to report the 
U.S. owner information
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Filing  Considerations – Form 3520-A
• Complete Form 3520-A (including the Foreign Grantor 

Trust Owner Statement (page 3 of Form 3520-A) and the 
Foreign Grantor Trust Beneficiary Statement (page 4 of 
Form 3520-A)) must be filed with the Internal Revenue 
Service Center, P.O. Box 409101, Ogden, UT 84409, by the 
15th day of the 3rd month after the end of the trust's tax 
year (March 15th for calendar year trusts)

• Provide copies of the Foreign Grantor Trust Owner 
Statement and the Foreign Grantor Trust Beneficiary 
Statement to the U.S. owners and U.S. beneficiaries by the 
15th day of the 3rd month after the end of the trust's tax 
year (March 15th for calendar year trusts)
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Filing  Considerations – Form 3520-A

• An extension of time to file an income tax return will not 
provide an extension of time to file Form 3520-A 

• Form 7004 must be filed in order to request an extension of 
time to file Form 3520-A
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Form 3520-A Penalties

• A penalty generally applies if Form 3520 is not timely filed or 
if the information is incomplete or incorrect. The U.S. owner 
is subject to an initial penalty equal to the greater of $10,000 
or 

• 5% of the gross value of the portion of the trust's assets 
treated as owned by the U.S. person at the close of that tax 
year

• Additional penalties will be imposed if the noncompliance 
continues for more than 90 days after the IRS mails a notice 
of failure to comply with the required reporting
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Form 8621 (PFIC) Reporting
Considerations 

•Has the plan invested in a stock of a PFIC?
• A PFIC is foreign corporation which meets either the 

income or asset test described below. 
• Income test: 75% or more of the corporation's gross income for its 

taxable year is passive income (as defined in section 1297(b)).

• Asset test: At least 50% of the average percentage of assets 
(determined under section 1297(e)) held by the foreign 
corporation during the taxable year are assets that produce 
passive income or that are held for the production of passive 
income
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Form 8621 Reporting Considerations

•Treaty Exemption 
• Exempts U.S. persons treated as the owner of any portion of 

a foreign grantor trust that is a foreign pension fund 
operated principally to provide pension or retirement 
benefits if, pursuant to an income tax treaty, income earned 
by the pension fund is taxed as income of the U.S. person 
only when and to the extent it is paid to or for the benefit of 
that person
• Recent final IRS rules (T.D. 9806) eliminated requirement 

that pension plan be a trust
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Form 8621 Reporting Considerations

•Treaty Exemption 
• Relatively few income tax treaties to which the United 

States is a party provide this relief. These include the 
treaties with Belgium, Canada, Germany, Malta, the 
Netherlands, South Africa, Spain and the United Kingdom
• Recommended to also file Form 8833 to claim treaty 

exemption
• Not excepted from reporting on Form 8938 however
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Form 8621 Reporting Considerations 

For all other trusts, Treas. Reg. §§ 1.1291-1T(b)(8)(iii)(C) and (D) 
provide:

• If a foreign or domestic estate or nongrantor trust (other than a 
§401(a) tax exempt employees' trust) directly or indirectly owns 
stock, each beneficiary of the estate or trust is considered to own a 
proportionate amount of such stock. 

• If a foreign or domestic trust directly or indirectly owns stock, a 
person that is treated under sections 671 through 679 as the owner 
of any portion of the trust that holds an interest in the stock is 
considered to own the interest in the stock held by that portion of 
the trust.
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Treaty Considerations

•Under IRC §402(b) as a general rule employer 
contributions are taxable to the employee when not 
subject to substantial risk of forfeiture

•Certain U.S. treaties, including the ones with 
Canada and the U.K., exempt employer 
contributions and fund earnings from tax and defers 
taxation until the pension is actually received.
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Treaty Considerations

•Confirm that the plan is covered by the treaty

•Watch out for savings clause limitations
• For U.K. nationals, the U.S. / U.K. treaty only allows this exemption for 

contributions and earnings of U.S. plans as long as the individual does not 
become a U.S. citizen or resident

•Form 8833 must be filed to claim treaty exemption
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How to report Canadian 
registered plans to the IRS

Max Reed LL.B, BCL

SKL Tax 

skltax.com
max@skltax.com

+1  604  732  1515
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ABOUT MAX REED

Max solves US tax problems for Canadians including:
• Advising corporations on the US tax implications of cross-border transactions 

and initial public offerings;
• Helping US citizens in Canada deal with US tax issues including renouncing their 

US citizenship;
• Developing estate and tax plans that work on both sides of the border; and
• Advising Canadian investment funds on investments into the United States and 

receiving investments from US taxpayers.

Max is the co-author (with Dick Pound of Stikeman Elliot) of A Tax Guide for 
American Citizens in Canada, as well as over 20 technical and plain language 
articles on a wide range of cross-border tax topics. Recognized for his expertise, Max 
is often invited to speak at conferences and seminars for tax professionals and the 
general public. He was invited to testify before the Canadian House of Commons 
Finance Committee on the impact of US tax law on Canadians.

Prior to joining SKL, Max worked at an White & Case LLP, an international law firm in 
New York City where he provided US tax advice to individuals, corporations, and 
foreign states.

He holds a BA and two law degrees from McGill University, where he won a number 

of academic and leadership awards, and is admitted to the bars of BC and New York.

Max can be reached 
at:

max@skltax.com or 
604-732-1515 x 221
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• Overview of the different Canadian registered plans

• US income tax consequences of those plans

• TFSA/RESP/RDSP may not be entities separate from 
their owners

• TFSA/RESP/RDSP may not be trusts for US tax 
purposes

• If not a trust, then a partnership or disregarded 
entity

• Plain paper disclosure preferable

Outline
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• Registered Pension Plan (RPP)

• Registered Retirement Savings Plans (RRSP)

• Tax Free Savings Account (TFSA)

• Registered Education Savings Plan (RESP)

• Registered Disability Savings Plan (RDSP)

Types of Registered Plans
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• Employer sponsored pension plan 

• Contributions to Canadian pension plan tax 
deductible for US federal tax purposes if certain 
criteria met

• No special form required to take treaty deferral 

• Not reportable on FBAR (Form FinCen 114)

• Reportable on Form 8938

Registered Pension Plan
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• Income is tax deferred under Article 18(7) of 
Canada-US Treaty

• No special form required to take treaty deferral

– Form 8891 was eliminated by Rev. Ruling 2014-55

• Reportable on FBAR (Form FinCen 114)

• Reportable on Form 8938

RRSP
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• Contributions to RRSPs not tax deductible on 
Form 1040

• Income inside plan can be treaty deferred
• US treaty deferral is automatic, but can be 

revoked with consent of commissioner
• Watch out for states that don’t allow deferral 

(i.e. California)
• Distributions from the plan

– Basis (i.e contributions) tax free
– Income is taxable upon distribution

RRSPs For US citizens
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• There is a strategy by which Canadians (not US 
taxpayers) moving to the US can take money out of 
their RRSP and only pay 15% tax

• Prior to moving, clients should sell and re-purchase 
all stocks

• Basis for US purposes should be FMV at time of 
departure assuming stocks sold and repurchased

• Some controversy whether this works or not so will 
go into technical detail as to why it should

RRSPs Canadians moving to the US
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• IRS position (Rev. Proc. 2014-55) is that section 72 
applies to withdraws

• If so, code section 72(w) may block 
contributions/income earned while NRA from being 
basis 

• Section 72 applies to distributions from 402(b) plans

• RRSP is not subject to 402(b) since not an employees 
trust

• Alternatively, s. 72(w) should not apply since no 
employee/employer contribution

RRSP basis bump for Canadians moving to US
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• S. 72 applies to annuities, insurance contracts, and 
endowment contracts

• RRSP is not the latter two – unlikely the former as 
does not fit definition of annuity in § 1.72-4(b)(2) 

• Even if s. 72 does apply, s. 72(w) should not block 
basis

• Section 72(w) blocks contributions/income earned 
by plan from being basis if no foreign tax paid

• Contributions subject to CPP/EI

• CPP is an income tax per Rev. Rul. 68-411

RRSP basis bump for Canadians moving to US
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• Per Rev. Proc. 89-45  -> Investment in the contract, 
i.e. basis, is earnings in the plan prior to becoming 
US taxpayer 

• This Revenue Procedure was superseded by later 
rulings (but not revoked and not contracdicted)

• Arguably still authoritative

• Conclusion – client moves to US, have them sell
and re-purchase RRSP assets

• Assets would only be subject to 15% tax in Canada 
if paid on a periodic basis

RRSP basis bump for Canadians moving to US
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• Investment income inside the plan is tax free in 
Canada

• Investment income is taxable in the US to the 
holder

• Reportable on FBAR (Form FinCen 114)

• Reportable on Form 8938  

• How to disclose to IRS?

Tax Free Savings Account
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• Investment income is tax deferred in Canada

• Investment income is taxable to child when 
withdrawn

• Withdrawals from plan to child may be gifts from 
U.S. holder (consider educational exclusion of gifts)

• Investment income is taxable in the US to the 
holder

• Reportable on Form 8938

• Reportable on FBAR (Form FinCen 114)

Registered Education Savings Plan
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• Relatives contribute money, government matches it

• Disabled dependent withdraws money

• Investment income is tax deferred in Canada

• Investment income is taxable in the US to the 
holder if holder is US citizen

• Withdrawals from plan to beneficiary may be gifts

• Reportable on Form 8938

• Reportable on FBAR (Form FinCen 114)

Registered Disability Savings Plan
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• No IRS guidance on how to report Canadian 
registered plans except for RRSP

• Plans may not be an entity separate from their 
owner

• Plans are unlikely to be classified as trusts

• Plain paper disclosure is recommended as an 
insurance policy against penalties

Disclosing RESP/TFSA/RDSP
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• Under Canadian law, trusts require 3 certainties: 
certainty of intention, certainty of object, and certainty 
of subject-matter

• Canadian courts have held that an RESP is not a trust 
because no certainty of intention (because revocable)

– See - > Re Payne 2001 ABQB 894 or MacKinnon v 
Deloitte & Touche, 2007 SKQB 39

• Same logic would apply to TFSA

RESP Not a Trust Under Canadian Law
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• Entity classification regime only applies to those that 
are separate from owners 

• Rev. Rul. 2004-86 (re: Delaware Statutory Trust)  sets 
out criteria for when an entity is separate from its 
owners: 
– Recognized under local law as a separate entity
– Creditors may not assert claims against property held by the 

entity
– The entity can be sued
– Entity’s beneficial owners have limited liability
– Entity can be merged with other entities

• Entity must have a “business purpose” under 
case law

Not separate entities 
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• These plans more closely resemble bank 
accounts than legal entities

• Not trusts under Canadian law

• Unlikely (but unclear) that they have legal 
personality under Canadian law

• They don’t have a business purpose

• If not entities then no disclosure necessary

Not separate entities (2)
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• Definition of trust under § 301.7701-4(a): 
• In general, the term “trust” as used in the Internal Revenue Code refers to an 

arrangement created either by a will or by an inter vivos declaration whereby 
trustees take title to property for the purpose of protecting or conserving it for 
the beneficiaries under the ordinary rules applied in chancery or probate 
courts. Usually the beneficiaries of such a trust do no more than accept the 
benefits thereof and are not the voluntary planners or creators of the trust 
arrangement. However, the beneficiaries of such a trust may be 
the persons who create it and it will be recognized as a trust under the Internal 
Revenue Code if it was created for the purpose of protecting or conserving the 
trust property for beneficiaries who stand in the same relation to the trust as 
they would if the trust had been created by others for them. Generally speaking, 
an arrangement will be treated as a trust under the Internal Revenue Code if it 
can be shown that the purpose of the arrangement is to vest in trustees 
responsibility for the protection and conservation of property for beneficiaries 
who cannot share in the discharge of this responsibility and, therefore, are not 
associates in a joint enterprise for the conduct of business for profit.

Plans are unlikely to be trusts
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• “Trustees take title to the property”

– In most TFSA and RESP arrangements the 
purported trustee is a financial institution

– Does not take title to property

• Purpose is to conserve property

– Purpose is to shelter income from tax; not 
conserve property

• Under ordinary rules in chancery or probate courts

– TFSA/RESP are created under Income Tax Act 
rather than trust statutes 

Plans are unlikely to be trusts

Reporting Canadian Registered Plans to the IRS| Max Reed | max@skltax.com 61



• Mexican Land Trust Revenue Ruling Supports 
this view (Rev Rul 2013-14)

• Even if trustee takes title, not a trust if 
beneficiary has sole tax responsibility

• Applies best to TFSA but also to other plans

• If not a trust, then no Forms 3520/3520-A 
required and compliance cost of plans 
reduced significantly

Plans are unlikely to be trusts (2)
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• If TFSA/RESP subject to entity classification 
regime, but not trusts then: 

• One owner – disregarded entity – requires 
Form 8858

• Two owners – partnership – requires Form 
8865

If not trusts, then what?
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• No tax avoidance purpose – all income reported

• Attach form letter (or Form 8275) to Form 1040 
that describes plan and asks for IRS guidance

• IRS has replied to such a letter stating they don’t 
know if 3520/3250-A required

• Even if IRS takes position that Form 3520 required, 
reasonable cause may excuse penalties

• Contact – max@skltax.com if you want a sample of 
the letter we use

How to disclose
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• Under Code section 6677 penalty for failing 
to file Form 3520

• James v. United States [2012 U.S. Dist. LEXIS 
114356 (MD FL 2012)] on what is reasonable cause 
for failing to file 3520: 

– citing Internal Revenue Manual reasonable 
cause = “good faith effort was made to comply 
with the law”

• Plain paper disclosure is textbook good faith

Reasonable Cause
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• No IRS position on how to report TFSA/RESP

• Not a trust under Canadian law

• Good argument no reporting at all required since essentially 
a bank account with some restrictions

• Not a trust under US tax rules

• Disclose by way of form letter or Form 8275

• Ask for IRS guidance

• Reasonable cause excuses any penalties

• Best position – transfer RESP to non-US person to avoid 
issues

Conclusion
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Other countries’ funded 
plans and IRC §402(b) 

treatment 
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U.K. Considerations
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Individual Pension Plans

Type of Plan Individual 
Contributions

Employer 
Contributions

Retirement 
Benefit 

Scheme*

Held by 
Trustee

• Personal Pension 
Plan (PPP)

Yes Yes Yes Yes

• Self Invested 
Pension Plan (SIPP)

Yes Yes Yes Yes

• Additional 
Voluntary 
Contribution (AVC)

Yes No Yes Yes

• Retirement Annuity 
(RAR)

Yes No Yes Yes

• Stake Holder (Now 
moved into work 
place pensions)

Yes Yes Yes Yes

• Work Place 
Pensions (WPP)

Yes Yes Yes Yes

*Chapter I of Part XIV of the Income and Corporation Taxes Act 1988 
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Corporate Pension Plans

*Chapter I of Part XIV of the Income and Corporation Taxes Act 1988 

Type of Plan Individual 
Contributions

Employer 
Contributions

Retirement 
Benefit 

Scheme*

Held by 
Trustee

• Small Self Administered Scheme 
(SSAS)

Yes Yes Yes Yes

• Executive Pension Plan (EPP) Yes Yes Yes Yes

• Stake Holder (Now moved into 
work place pensions)

Yes Yes Yes Yes

• Work Place Pensions (WPP) Yes Yes Yes Yes

• Funded Unapproved Retirement 
Benefit Scheme (FURB) - Now 
known as Employer Financed 
Retirement Benefit Scheme 
(EFRBS)

No Yes No Yes

• Employer Funded Unapproved 
Retirement Benefit Scheme 
(EFURBS)

No Yes No Yes
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Pensions in Payment

• UK Tax free element normally 25%, may be higher for very old policies

• Balance of 75% is used to provide an income in one of a number of 
different ways:
• Buy an annuity

• Draw Down:- amount of pension income is governed by a percentage of 
the pension pot determined by the GAD (Government Actuarial 
Department).  Any pension payment is taxable income

• Flexible Draw Down:- you can take any amount out of your pension pot 
at any frequency until extinguished. UK tax treatment:
• If the tax free lump sum as above has been taken then the pension payment 

is taxable in full at your marginal rate

• If the tax free lump sum hasn’t been taken, then the first 25% is tax free and 
the balance of 75% is taxed as income at the taxpayer’s marginal tax rate 
when withdrawn
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US Individuals Working and Living in the UK

Earnings from Non U.K. Employer
• Contributions to a recognized U.S. pension scheme as defined in the 

Exchange of Notes of 24 July 2001 under Article 3.1 (o) are a tax allowable 
deduction when calculating UK tax liabilities of the individual.

Earnings from a U.K. Employer
• Only contributions to a U.K. recognised pension scheme as listed above will 

be UK tax allowable either to the individual or the employer depending on 
whom is making the contributions.  

• You should note that most employers in the U.K. now have to “Auto enroll” 
you into their “Work Place Pension Scheme” within three months of starting 
employment.

• N.B. you can elect to opt out of “Auto enrollment” if you wish but you will 
be automatically re-enrolled every three years and you need to opt out 
again each time.
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U.K. Individuals Emigrating to the U.S.

Where a U.K. individual decides to move to the U.S. either for work or on 
retirement one needs to consider both the U.K. and U.S. tax consequences of 
such a move.

From the U.K. perspective:

• U.K. Pensions in payment are subject to deduction of tax at source under Pay 
As You Earn (PAYE)

• The U.K. /U.S. Double Tax Treaty allows a claim to be made such that U.K. tax 
is not deductible at source while it is taxable in the U.S.

• Assuming that the emigration is for more than five years, the pension 
scheme can be transferred to an overseas jurisdiction to either:
• a QROP (Qualifying Recognised Overseas Pension Scheme) or 
• a QNUP (Qualifying Non-UK Pension Scheme)

• without incurring any U.K. exit charges.
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UK Individuals Emigrating to the US

From the U.S perspective:

• Tax deductible contributions to U.K. pensions are limited to the 
amount that would be allowed under U.S. law  subject to the 
following limits:
• The employee must have contributed to the plan before moving to the U.S

• The competent authority of the other country has agreed that the plan 
generally corresponds to a pension plan recognized for tax purposes by that 
country. 

• This favorable treatment only applies to U.K. nationals who are not 
permanent US residents 
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UK Individuals Emigrating to the US

From the U.S perspective:

• Pension distributions are taxable in the country of residence, i.e., the 
US

• Roll-overs to other UK pension plans are not treated as distributions

• Tax-free portions of a UK pension retain their tax free status in the US 

• Social security benefits are also taxable only in the country of 
residence
• This is different from the US Model Treaty approach, which allows source 

country taxation
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Treaty Considerations

•Under IRC §402(b) as a general rule employer 
contributions are taxable to the employee when not 
subject to substantial risk of forfeiture

•Both the Canada and U.K. income tax treaties 
exempt employer contributions and earnings from 
tax and defers taxation until the pension is actually 
received

•The Australian treaty does not provide for this 
exemption
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Treaty Considerations

•Confirm that specific plan is covered by the treaty

•Watch out for savings clause limitations

•Consider filing Form 8833 to claim treaty exemption
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U.K. Pensions Qualifying for Income Tax Relief 
Under the U.S./U.K. Income Tax Treaty

Employee Plans Employer Plans

Personal Pension Plan (PPP) Small Self Administered Scheme 

(SSAS)

Self Invested Pension Plan (SIPP) Executive Pension Plan (EPP)

Additional Voluntary Contribution 

(AVC)

Stake Holder (Now moved into work 

place pensions)

Retirement Annuity (RAR) Work Place Pensions (WPP)
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U.K. Pensions Not Qualifying for Income Tax 
Relief Under the U.S./U.K. Income Tax Treaty

Employee Plans Employer Plans

Qualifying Recognised Overseas 

Pension Scheme (QROPS)

• Funded Unapproved Retirement 
Benefit Scheme (FURBS)

Qualifying Non-UK Pension 

Scheme (QNUPS)

• Employer Funded Unapproved 
Retirement Benefit Scheme (EFURBS)
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Australian Superannuation 
Fund Considerations
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General Concepts

•Superannuation Funds (SFs) are established by 
legislation to provide Australian workers with an 
alternative source of retirement income by applying 
low tax rates to contributions and income accruals 
in the SF while in accumulation phase; and 
exempting distributions from the fund from 
Australian income taxes when the Australian worker 
reaches retirement. 
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General Concepts

• There are numerous different types of superannuation entities, such as 
funds and trusts that operate under the Superannuation System. 

• For example, the Australian Superannuation Fund (ASF), the Approved 
Deposit Fund (ADF), and Pooled Superannuation Trust (PST) are 
superannuation entities that are regulated pursuant to the Superannuation 
Industry (Supervision) Act of 1993 (SISA) and its Regulations (SISR) 
(collectively, SIS Legislation)  that arise under the pension and corporation 
powers of the Australian Constitution. 

• These funds and trusts that are regulated under such powers are eligible for 
tax concessions if they constitute a “complying superannuation fund.” 
These funds must meet the following requirements:
• It must have either a constitutional corporate trustee or its governing rules must 

provide that the sole or primary purpose of the fund is the provision of “old age 
pensions;” and  

• The trustee of the fund must file an irrevocable election with Australian 
Prudential Regulatory Authority (APRA) or Australian Tax Office (ATO) for the fund 
to be regulated under SISA.   16  
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General Concepts

• Contributions to private SFs are primarily from mandatory employer 
contributions referred to as the Superannuation Guarantee (SG) and voluntary 
employee contributions. The SG component varies, yet the minimum percentage 
of employer contributions to date is 9.5% of the employee's gross compensation. 
SG contributions are taxed to the ASF at a rate of 15% upon transfer to the ASF, 
plus another 15% on income accruals while in the ASF. Voluntary employee 
contributions to the SF can be made on a pre-tax and after-tax basis. Payment of 
the voluntary pre-tax amounts, which are deductible to the Australian worker, 
are taxed at 15% upon transfer to the ASF and another 15% on accruals to such 
amounts thereafter. No further tax is imposed on the pre-tax and after-tax 
contributions upon distribution.        

• Generally, the account balance in a private SF cannot be accessed until reaching 
“preservation age,” i.e., retirement,  death, or disability. At that time, the 
superannuation benefits accrued in the SF in an accumulation account are 
transferred over to the pension account, which can be accessed by the Australian 
worker as a pension distribution. 

• The distribution is payable in lump sum, periodically or both. Regardless of 
manner of distribution, the ASF's accrued benefits in a pension account are 
generally distributed tax-free.
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U.S. Tax Treatment

• The main issue with respect to private SFs with members who are 
U.S. persons is whether the contributions, accruals, and distributions 
from the SF constitute gross income to the U.S. person; and if so, 
whether such gross income should be reported by that U.S. person 
on his U.S. tax return and taxed on a current basis and how. 

• For U.S. tax purposes, such amounts appear to constitute part of 
worldwide gross income, subject to U.S. income taxes on a current 
basis. For Australian tax purposes, such amounts constitute non-
assessable income that is exempt from Australian income taxes. 
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Does the Australian Superannuation Fund 
Constitute an Employee’s Trust for U.S. Purposes?

• U.S. law, not, Australian law, determines whether a SF is considered a 
trust for U.S. tax purposes.

• To date neither the Treasury Department nor IRS has issued any 
authoritative guidance on how SFs are classified for U.S. tax 
purposes. 

• The IRS has published three private letter rulings (PLRs) that held that 
a foreign trust providing superannuation benefits to its members 
constituted a trust for U.S. federal income tax purposes, but not 
commented on whether the SF constituted an employee’s trust. See, 
e.g., PLR 201538006, 9/18/2015, attached. 
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Does the Australian Superannuation Fund 
Constitute an Employee’s Trust for U.S. Purposes?

• A qualifying employee’s trust is a trust created or organized in the 
United States and forming part of a stock bonus, pension, or profit-
sharing plan of an employer for the exclusive benefit of his 
employees or their beneficiaries

• Foreign employee’s trusts are for the most part are not established in 
the U.S. and thus do not constitute qualified trusts, but are 
considered nonqualified employee’s trusts

• SF trusts are generally not established by an employer for the 
exclusive benefit of the employer’s employees or their beneficiaries; 
rather they are third party trusts

• Therefore it is hard to conclude that such plans constitute employee 
trusts under the Section 401(a) definition
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Grantor Trust Considerations

• As mentioned previously, it is doubtful whether a SF is 
considered a Section 402(b) trust and as such it is more likely 
the grantor trust rules will apply

• If the retirement plan is considered a grantor trust, then 
income of the trust is taxed currently to the grantor

• In addition, annual reporting on Forms 3520 and 3520-A is 
required
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Does Article 18 of the U.S./Australian Income 
Tax Treaty Address These Issues?

• Article 18 of the current Australia-U.S. Tax Treaty fails to reconcile the 
occurrence of double taxation on contributions, accruals, and 
distributions from an SF to its U.S. expat member. 

• Consequently, it does not sufficiently address the taxation of 
contributions, accrued income, and distributions from a SF. In its 
current version, Article 18(1) of the Tax Treaty provides that pensions 
and other similar remuneration paid to a resident of Australia in 
consideration for past employment shall be taxable only in Australia. 

• The term “pensions and other similar remuneration” under Article 
18(4) covers periodic payments made by reason of retirement or 
death, in consideration for services rendered in connection with past 
employment.
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Conclusion

•The safest approach is to treat the SF as a grantor 
trust and to comply with the grantor trust reporting 
rules discussed below

•This results in current income inclusion with respect 
to the contributions and the earnings, as well as 
significant reporting obligations
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Social Security Implications

• Ironically, the U.S. / Australia Social Security 
Totalization Agreement addresses the issue of 
individuals being subject to double contributions to 
both the U.S. and Australian systems and assigns 
coverage to only one of the two countries, 
depending upon length of assignment and 
employment relationship

•However, the Agreement does not address the 
income taxation of contributions or benefits
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U.S. Reporting 
Considerations
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Reporting Requirements

• CAVEAT – in many cases, whether  these reporting requirements 
apply depend on the specific fact pattern with which you are 
dealing

• Make sure you completely understand the situation before coming 
to a conclusion about the reporting requirements

• Due to the significant penalties for non-compliance with these 
reporting requirements, it is best to over-report rather than under-
report

• The reporting requirements vary significantly depending upon the 
country and plan

• The key is to understand the analysis so that in other situations you 
understand the appropriate approach
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Reporting Requirements

•These are the reporting requirements we will 
discuss today as these generally apply to pension 
funds:
• Forms 3520 and 3520-A (Foreign Trusts) 
• Form 8621 (Passive Foreign Investment Company or 

PFIC)
• Form 8938 (Foreign Financial Asset Reporting) 
• FinCEN 114 (Foreign Bank Accounts)
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Reporting Requirements

• Other forms also may be required in unusual situations, but are 
likely not relevant for purposes of today’s discussion:

• Form 5471 (Controlled Foreign Corporation)
• Form 5472, Information Return of a 25% Foreign Owned U.S. 

Corporation or a Foreign Corporation Engaged in a U.S. Trade or 
Business

• Form 926, Return by a U.S. Transferor of Property to a Foreign 
Corporation

• Form 8865, Return of U.S. Persons with Respect to Certain Foreign 
Partnerships

• Form 8858, Information Return of a U.S. Persons with Respect to 
Foreign Disregarded Entities

• Be aware of these in case any of these apply to a particular 
situation
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Reporting Requirements

• Recommended Analysis
• What type of plan are we dealing with?

• Is the plan an employee’s trust?

• Is the plan a grantor trust?

• Is it something else?

• Are contributions and earnings taxable?

• Has the plan invested in assets which are considered PFICs?
• If so, is the plan exempt from PFIC reporting requirements?

• Is it exempt because it is an employee’s trust?

• Is it treaty exempt from reporting?

• Is Form 8938 reporting required?

• Is FBAR reporting required?
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Grantor Trust Considerations

• If the plan is considered a grantor trust , it is reportable on 
Form 3520, Annual Return to Report Transactions with 
Foreign Trusts and Receipt of Certain Foreign Gifts and Form 
3520-A, Annual Information Return of Foreign Trust With a 
U.S. Owner 

• If plan is considered an employees’ trust, no reporting is 
required on Forms 3520 and 3520-A unless it is considered a 
grantor trust as discussed above
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Grantor Trust Considerations 

•Form 3520 is used to report the following:
• Certain transactions with foreign trusts,
• Ownership of foreign trusts under the rules of sections 

671 through 679, and
• Receipt of certain large gifts or bequests from certain 

foreign persons.
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Grantor Trust Considerations 

•Form 3520-A is used to report the following:
• Information about the foreign trust;

• Its U.S. beneficiaries; 

• Any U.S. person who is treated as an owner of any portion of the 
foreign trust under the grantor trust rules

• Income Statement 

• Balance Sheet

• Beneficiary Reportable Items

May 1, 2018 Page 98



Form 3520 Penalties

• A penalty generally applies if Form 3520 is not timely filed or 
if the information is incomplete or incorrect. The initial 
penalty is equal to the greater of $10,000 or 
• 35% of the gross value of any property transferred to a foreign trust 

for failure by a U.S. transferor to report the creation of or transfer to 
a foreign trust or 

• 35% of the gross value of the distributions received from a foreign 
trust for failure by a U.S. person to report receipt of the distribution 
or 

• 5% of the gross value of the portion of the trust's assets treated as 
owned by a U.S. person for failure by the U.S. person to report the 
U.S. owner information
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Filing  Considerations – Form 3520-A
• Complete Form 3520-A (including the Foreign Grantor 

Trust Owner Statement (page 3 of Form 3520-A) and the 
Foreign Grantor Trust Beneficiary Statement (page 4 of 
Form 3520-A)) must be filed with the Internal Revenue 
Service Center, P.O. Box 409101, Ogden, UT 84409, by the 
15th day of the 3rd month after the end of the trust's tax 
year (March 15th for calendar year trusts)

• Provide copies of the Foreign Grantor Trust Owner 
Statement and the Foreign Grantor Trust Beneficiary 
Statement to the U.S. owners and U.S. beneficiaries by the 
15th day of the 3rd month after the end of the trust's tax 
year (March 15th for calendar year trusts)
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Filing  Considerations – Form 3520-A

• An extension of time to file an income tax return will not 
provide an extension of time to file Form 3520-A 

• Form 7004 must be filed in order to request an extension of 
time to file Form 3520-A
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Form 3520-A Penalties

• A penalty generally applies if Form 3520 is not timely filed or 
if the information is incomplete or incorrect. The U.S. owner 
is subject to an initial penalty equal to the greater of $10,000 
or 

• 5% of the gross value of the portion of the trust's assets 
treated as owned by the U.S. person at the close of that tax 
year

• Additional penalties will be imposed if the noncompliance 
continues for more than 90 days after the IRS mails a notice 
of failure to comply with the required reporting
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Form 8621 (PFIC) Reporting
Considerations 

•Has the plan invested in a stock of a PFIC?
• A PFIC is foreign corporation which meets either the 

income or asset test described below. 
• Income test: 75% or more of the corporation's gross income for its 

taxable year is passive income (as defined in section 1297(b)).

• Asset test: At least 50% of the average percentage of assets 
(determined under section 1297(e)) held by the foreign 
corporation during the taxable year are assets that produce 
passive income or that are held for the production of passive 
income
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Form 8621 Reporting Considerations

•Treaty Exemption 
• Exempts U.S. persons treated as the owner of any portion of 

a foreign grantor trust that is a foreign pension fund 
operated principally to provide pension or retirement 
benefits if, pursuant to an income tax treaty, income earned 
by the pension fund is taxed as income of the U.S. person 
only when and to the extent it is paid to or for the benefit of 
that person
• Recent final IRS rules (T.D. 9806) eliminated requirement 

that pension plan be a trust
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Form 8621 Reporting Considerations

•Treaty Exemption 
• Relatively few income tax treaties to which the United 

States is a party provide this relief. These include the 
treaties with Belgium, Canada, Germany, Malta, the 
Netherlands, South Africa, Spain and the United Kingdom
• The Australian treaty does not provide this relief
• Recommended to also file Form 8833 to claim treaty 

exemption
• Not excepted from reporting on Form 8938 however
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Form 8621 Reporting Considerations 

For all other trusts, Treas. Reg. §§ 1.1291-1T(b)(8)(iii)(C) and (D) 
provide:

• If a foreign or domestic estate or nongrantor trust (other than a 
§401(a) tax exempt employees' trust) directly or indirectly owns 
stock, each beneficiary of the estate or trust is considered to own a 
proportionate amount of such stock. 

• If a foreign or domestic trust directly or indirectly owns stock, a 
person that is treated under sections 671 through 679 as the owner 
of any portion of the trust that holds an interest in the stock is 
considered to own the interest in the stock held by that portion of 
the trust.
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Form 8938 Reporting Considerations

•Are the assets considered “Specified Foreign Financial 
Assets (SFFAs)”?
• An interest in a social security, social insurance, or other similar 

program of a foreign government is not a specified foreign 
financial asset

• However, retirement plan assets held by a nongovernmental 
institution are not exempt from reporting 

• SFFAs are reported on Form 8938, unless required to be 
reported elsewhere

• Form 8938 has a failure to file penalty of $10,000 plus 
additional $10,000 penalty up to a maximum of $50,000 for 
each 30 day period that failure to file continues after 90 days 
following IRS notice 
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Treaty Considerations

•Under IRC §402(b) as a general rule employer 
contributions are taxable to the employee when not 
subject to substantial risk of forfeiture

•Both the Canada and U.K. income tax treaties 
exempt employer contributions and earnings from 
tax and defers taxation until the pension is actually 
received

•The Australian treaty does not provide for this 
exemption

May 1, 2018 Page 109



Treaty Considerations

•Confirm that specific plan is covered by the treaty

•Watch out for savings clause limitations

•Consider filing Form 8833 to claim treaty exemption
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U.K. Pensions Qualifying for Relief 
Under the U.S./U.K. Income Tax Treaty

Employee Plans Employer Plans

Personal Pension Plan (PPP) Small Self Administered Scheme 

(SSAS)

Self Invested Pension Plan (SIPP) Executive Pension Plan (EPP)

Additional Voluntary Contribution 

(AVC)

Stake Holder (Now moved into work 

place pensions)

Retirement Annuity (RAR) Work Place Pensions (WPP)
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U.K. Pensions Not Qualifying for Relief 
Under the U.S./U.K. Income Tax Treaty

Employee Plans Employer Plans

Qualifying Recognised Overseas 

Pension Scheme (QROPS)

• Funded Unapproved Retirement 
Benefit Scheme (FURBS)

Qualifying Non-UK Pension 

Scheme (QNUPS)

• Employer Funded Unapproved 
Retirement Benefit Scheme (EFURBS)
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Form 8938 Reporting Considerations

•Are the assets considered “Specified Foreign Financial 
Assets (SFFAs)”?
• An interest in a social security, social insurance, or other similar 

program of a foreign government is not a specified foreign 
financial asset

• However, retirement plan assets held by a nongovernmental 
institution are not exempt from reporting 

• SFFAs are reported on Form 8938, unless required to be 
reported elsewhere

• Form 8938 has a failure to file penalty of $10,000 plus 
additional $10,000 penalty up to a maximum of $50,000 for 
each 30 day period that failure to file continues after 90 days 
following IRS notice 
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Form 8938 Reporting Considerations

•Are the assets considered “Specified Foreign Financial 
Assets (SFFAs)”?
• An interest in a social security, social insurance, or other similar 

program of a foreign government is not a specified foreign 
financial asset

• However, retirement plan assets held by a nongovernmental 
institution are not exempt from reporting 

• SFFAs are reported on Form 8938, unless required to be 
reported elsewhere

• Form 8938 has a failure to file penalty of $10,000 plus 
additional $10,000 penalty up to a maximum of $50,000 for 
each 30 day period that failure to file continues after 90 days 
following IRS notice 
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Form 8938 Filing Thresholds

Status Total Value of all FFAs at 
end of Year

Maximum value of all 
FFAs at any time during 
year

Single and MFS – living in 
U.S.

$50,000 $75,000

Single and MFS – living 
outside the U.S.

$200,000 $300,000

MFJ – living in U.S. $100,000 $150,000

MFJ – living outside the 
U.S.

$400,000 $600,000
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U.K. Pension Reporting 
Considerations
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Which U.K. Plans Likely Constitute Employee’s Trusts 
and are subject to Form 3520 and 3520-A Reporting 
Only if Considered a Grantor Trust?

May 1, 2018

Employee’s Trust if Employee’s 
contributions are incidental (i.e., <50%)

Grantor Trust if Employee's 
contributions are not incidental (i.e., 
>50%)

Small Self Administered Scheme (SSAS) Small Self Administered Scheme (SSAS)

Executive Pension Plan (EPP) Executive Pension Plan (EPP)
Stake Holder (Now moved into work 
place pensions)

Stake Holder (Now moved into work 
place pensions)

Work Place Pensions (WPP) Work Place Pensions (WPP)
Funded Unapproved Retirement Benefit 
Scheme (FURBS) - Now known as 
Employer Financed Retirement Benefit 
Scheme (EFRBS)

Funded Unapproved Retirement Benefit 
Scheme (FURBS) - Now known as 
Employer Financed Retirement Benefit 
Scheme (EFRBS)

Employer Funded Unapproved 
Retirement Benefit Scheme (EFURBS)

Employer Funded Unapproved 
Retirement Benefit Scheme (EFURBS)
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Which U.K. Plans Likely Constitute a Grantor 
Trust?
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Grantor Trust in Most All Cases Grantor Trust if Employee's 
contributions are not incidental (i.e., 
>50%)

Personal Pension Plan (PPP) Small Self Administered Scheme (SSAS)

Self Invested Pension Plan (SIPP) Executive Pension Plan (EPP)

Additional Voluntary Contribution (AVC)
Stake Holder (Now moved into work 
place pensions)

Retirement Annuity (RAR) Work Place Pensions (WPP)

QROPS (Qualifying Recognised Overseas 
Pension Scheme) 

Funded Unapproved Retirement Benefit 
Scheme (FURBS) - Now known as 
Employer Financed Retirement Benefit 
Scheme (EFRBS)

QNUPS (Qualifying Non-UK Pension 
Scheme)

Employer Funded Unapproved 
Retirement Benefit Scheme (EFURBS)
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Form 8621 Reporting Considerations 

All non-treaty exempt trusts must file Form 8621
• Fortunately, most of the U.K. plans discussed here are treaty exempt 

and so no Form 8621 reporting is required

• However, for the few that are not treaty exempt, Form 8621 filing is 
required
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U.K. Pensions Subject to Form 8621 
Reporting

Form 8621 Reporting Required (Not Exempt 

Under Treaty)
Funded Unapproved Retirement Benefit 
Scheme (FURB)
Employer Funded Unapproved Retirement 
Benefit Scheme (EFURBS)
Qualifying Recognised Overseas Pension 

Scheme (QROPS)
Qualifying Non-UK Pension Scheme (QNUPS)
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U.K. Pensions Not Subject to Form 8621 
Reporting
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Form 8621 Reporting Not Required (Exempt Under Treaty)

Personal Pension Plan (PPP)

Self Invested Pension Plan (SIPP)

Additional Voluntary Contribution (AVC)

Retirement Annuity (RAR)

Small Self Administered Scheme (SSAS)

Executive Pension Plan (EPP)

Stake Holder (Now moved into work place pensions)

Work Place Pensions (WPP)
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Form 8938 Reporting Requirements
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Type of Plan
Form 3520 
Filing 
Requirement

Form 3520-A 
Filing 
Requirement

Form 8621 PFIC 
Reporting 
Required?

Form 8938 
Reporting 
Required?

Personal 
Pension Plan 
(PPP)

Yes Yes
No, exempt 
under treaty

No, reported on 
Forms 3520 and 
3520-A

Self Invested 
Pension Plan 
(SIPP)

Yes Yes
No, exempt 
under treaty

No, reported on 
Forms 3520 and 
3520-A

Additional 
Voluntary 
Contribution 
(AVC)

Yes Yes
No, exempt 
under treaty

No, reported on 
Forms 3520 and 
3520-A

Retirement 
Annuity (RAR)

Yes Yes
No, exempt 
under treaty

No, reported on 
Forms 3520 and 
3520-A
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Form 8938 Reporting Requirements
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Type of Plan

Form 3520 
Filing 
Requirement

Form 3520-A 
Filing 
Requirement

Form 8621 PFIC 
Reporting 
Required?

Form 8938 
Reporting 
Required?

Small Self 
Administered 
Scheme (SSAS)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

No, exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust

Executive 
Pension Plan 
(EPP)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

No, exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust

Stake 
Holder (Now 
moved into 
work place 
pensions)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

No, exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust
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Form 8938 Reporting Requirements
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Type of Plan
Form 3520 
Filing 
Requirement

Form 3520-A 
Filing 
Requirement

Form 8621 PFIC 
Reporting 
Required?

Form 8938 
Reporting 
Required?

Work Place 
Pensions (WPP)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

No, exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust

QROPS 
(Qualifying 
Recognised
Overseas 
Pension 
Scheme) 

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

Yes, not exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust or 
a PFIC

QNUPS 
(Qualifying Non-
UK Pension 
Scheme)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

Yes, not exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust or 
a PFIC
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Form 8938 Reporting Requirements
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Type of Plan
Form 3520 
Filing 
Requirement

Form 3520-A 
Filing 
Requirement

Form 8621 
PFIC 
Reporting 
Required?

Form 8938 
Reporting 
Required?

Funded Unapproved 
Retirement Benefit 
Scheme (FURBS)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

Yes, not 
exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust or 
a PFIC

Employer Funded 
Unapproved 
Retirement Benefit 
Scheme (EFURBS)

Only if 
Considered a 
Grantor Trust

Only if 
Considered a 
Grantor Trust

Yes, not 
exempt 
under treaty

Only if Not 
Considered a 
Grantor Trust or 
a PFIC
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Australian Superannuation 
Fund Reporting 
Considerations
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SF reporting requirements

• Assuming that the SF is considered a grantor trust, then 
reporting is required as follows:

May 1, 2018

Form Required Reporting?

Form 3520 Yes

Form 3520-A Yes

Form 8621 Yes

Form 8938 No, reported on the other 
forms
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FBAR (FinCEN 114) Filing 
and Reporting 
Considerations
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FBAR (FinCEN 114) Filing and Reporting 
Considerations

• Is the plan held in a foreign bank or financial 
account?
• FBAR filing requirement – U.S. person with a financial 

interest in or signature authority over foreign bank and 
financial accounts 
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What is a Financial Account?

• A financial account includes, but is not limited to, a securities, brokerage, 
savings, demand, checking, deposit, time deposit, or other account 
maintained with a financial institution (or other person performing the 
services of a financial institution). 

• A financial account also includes a commodity futures or options 
account, an insurance policy with a cash value (such as a whole life 
insurance policy), an annuity policy with a cash value, and shares in a 
mutual fund or similar pooled fund (i.e., a fund that is available to the 
general public with a regular net asset value determination and regular 
redemptions).

• Due to the expansive definition of financial account, it is recommended 
that any account which might be considered a financial account be 
reported
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What is a Foreign Financial Account?

•A foreign financial account is a financial account 
located outside of the United States. 

•For example, an account maintained with a branch 
of a United States bank that is physically located 
outside of the United States is a foreign financial 
account. 

•An account maintained with a branch of a foreign 
bank that is physically  located in the United States 
is not a foreign financial account.
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What is a Financial Interest?

A United States person has a financial interest in a 
foreign financial account for which:

•The United States person is the owner of record or 
holder of legal title, regardless of whether the 
account is maintained for the benefit of the United 
States person or for the benefit of another person; 
or 
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What is a Financial Interest?

A United States person has a financial interest in 
a foreign financial account for which:
•The owner of record or holder of legal title is 

one of the following:
• A trust of which the United States person: (i) is the trust 

grantor and (ii) has an ownership interest in the trust for 
United States federal tax purposes;   

• A trust in which the United States person has a greater than 
50 percent present beneficial interest in the assets or income 
of the trust for the calendar year; or

• Any other entity in which the United States person owns 
directly or indirectly more than  50 percent of the voting 
power, total value of equity interest or assets, or interest in 
profits.
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FBAR (FinCEN 114) Filing and Reporting 
Considerations

•FBAR reporting threshold = highest aggregate 
balance of all reportable foreign accounts is greater 
than $10,000 USD at any time during the calendar 
year

•Penalties for the failure to file FBAR include: 
• $10,000 civil penalty
• Greater of $100,000 or 50% of account balance for willful 

failure to file FBAR
• Criminal penalties for willful failure to file FBAR 
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FBAR (FinCEN 114) Filing and Reporting 
Considerations – U.K. Plans

May 1, 2018

Plans Considered Grantor Trusts Only If >50% Interest  In Trust Assets 

Personal Pension Plan (PPP Small Self Administered Scheme (SSAS)

Self Invested Pension Plan 
(SIPP)

Executive Pension Plan (EPP)

Additional Voluntary 
Contribution (AVC)

Stake Holder (Now moved into work 
place pensions)

Retirement Annuity (RAR) Work Place Pensions (WPP) 

QROPS (Qualifying 
Recognised Overseas Pension 
Scheme) 

Funded Unapproved Retirement Benefit 
Scheme (FURBS)

QNUPS (Qualifying Non-UK 
Pension Scheme)

Employer Funded Unapproved 
Retirement Benefit Scheme (EFURBS) 
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FBAR (FinCEN 114) Filing and Reporting 
Considerations –Australian Plans

•To the extent the SF is held by a foreign financial 
institution, reporting is required provided the value 
of all assets at any time during the year is in excess 
of $10,000 
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Distribution / Vesting 
Planning 

May 1, 2018 Page 137



Planning Generally Applies to Foreign 
Nationals on Assignment to the U.S.

•U.S. citizens / residents are taxed on worldwide 
income so planning is limited, if not nonexistent

•Planning should come into play at or before time 
individual arrives in the U.S. because once tax 
resident in the U.S. limited opportunity to plan
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Vesting Planning

•Vesting of foreign plans while U.S. tax resident 
means that all or a portion of the total balance will 
be taxable in the U.S.
• “Investment in the contract” does not include 

employer / employee contributions exempt from 
tax in home country

•Accelerate or defer vesting until no longer U.S. 
resident
• Review IRC §409A implications if already U.S. tax resident
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Review Plan to Determine if Elections 
Need to be Made 

•Canadian RRSPs – no longer need to file Form 3520 
but need to determine whether to defer taxation 
until distribution
•Plans which have invested in PFICs need to 

determine which election is best given the 
taxpayer’s circumstances
• If taxpayer does not intend to remain in the U.S. 

permanently, electing to defer tax until distribution may 
be preferable
• If taxpayer does plan to remain in U.S., consider 

transferring investments to non-PFIC assets prior to 
establishing U.S. residency
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Distribution Planning

•Determine if distribution can be deferred until after 
termination of U.S. tax residency

• If not, carefully review plan to determine 
“investment in the contract”
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IRS Amnesty Programs For 
Failure To Properly Report 

Offshore Assets
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IRS Amnesty Programs for Delinquent 
Filers

• 2012 Offshore Voluntary Disclosure Program

• The IRS Offshore Voluntary Disclosure Program is working with 
taxpayers whose penalties may be reduced. 

• The IRS began an open-ended OVDP in January 2012 because of 
strong interest in the 2009 and 2011 programs. The IRS may end the 
2012 program at any time in the future.

• The IRS is offering taxpayers with undisclosed income from offshore 
accounts another opportunity to get current with their tax returns. 

• The 2012 OVDP has a higher penalty rate than the previous 
programs, but offers clear benefits to encourage taxpayers to disclose 
foreign accounts now rather than risk detection by the IRS and 
possible criminal prosecution.

• The IRS expended the 2012 OVDP in 2014 to broaden its applicability
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2014 OVDP Ending September 28, 2018

• “Taxpayers have had several years to come into compliance with U.S. tax laws under this 
program,” said Acting IRS Commissioner David Kautter. “All along, we have been clear that 
we would close the program at the appropriate time, and we have reached that point. 
Those who still wish to come forward have time to do so.”

• Since the OVDP’s initial launch in 2009, more than 56,000 taxpayers have used one of the 
programs to comply voluntarily. All told, those taxpayers paid a total of $11.1 billion in back 
taxes, interest and penalties. The planned end of the current OVDP also reflects advances 
in third-party reporting and increased awareness of U.S. taxpayers of their offshore tax and 
reporting obligations.

• The number of taxpayer disclosures under the OVDP peaked in 2011, when about 18,000 
people came forward. The number steadily declined through the years, falling to only 600 
disclosures in 2017.

• The current OVDP began in 2014 and is a modified version of the OVDP launched in 2012, 
which followed voluntary programs offered in 2011 and 2009. The programs have enabled 
U.S. taxpayers to voluntarily resolve past non-compliance related to unreported foreign 
financial assets and failure to file foreign information returns.

• Tax Enforcement - The IRS notes that it will continue to use tools besides voluntary 
disclosure to combat offshore tax avoidance, including taxpayer education, Whistleblower 
leads, civil examination and criminal prosecution. Since 2009, IRS Criminal Investigation has 
indicted 1,545 taxpayers on criminal violations related to international activities, of which 
671 taxpayers were indicted on international criminal tax violations.
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IRS Amnesty Programs for Delinquent 
Filers

•Streamlined Filing Compliance Procedures
• Eligibility criteria for the streamlined procedures

• Taxpayers must certify that conduct was not willful.

• IRS has not initiated a civil examination of taxpayer's returns for any 
taxable year.

• Taxpayers eligible to use streamlined procedures who have previously 
filed delinquent or amended returns must pay previous penalty 
assessments. 

• Taxpayers who want to participate in the streamlined procedures need a 
valid Taxpayer Identification Number.
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IRS Amnesty Programs for Delinquent 
Filers

• Streamlined Filing Compliance Procedures for U.S. taxpayers
• U.S. taxpayers (U.S. citizens, lawful permanent residents, and 

those meeting the substantial presence test of IRC section 
7701(b)(3)) eligible to use the Streamlined Domestic Offshore 
Procedures must

• For each of the most recent 3 years for which the U.S. tax 
return due date file amended tax returns, together with all 
required information returns (e.g., Forms 3520, 3520-A, 5471, 
5472, 8938, 926, and 8621), 

• For each of the most recent 6 years for which the FBAR due 
date has passed (the “covered FBAR period”), file any 
delinquent FBARs (FinCEN Form 114, previously Form TD F 90-
22.1), 
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IRS Amnesty Programs for Delinquent 
Filers

•Streamlined Filing Compliance Procedures for U.S. 
taxpayers
• Pay all tax and interest due, and  
• Pay a Title 26 miscellaneous offshore penalty. 

• The Title 26 miscellaneous offshore penalty is equal to 5 percent 
of the highest aggregate balance/value of the taxpayer’s foreign 
financial assets that are subject to the miscellaneous offshore 
penalty during the years in the covered tax return period and the 
covered FBAR period. 

• The full amount of the tax, interest, and miscellaneous 
offshore penalty due in connection with these filings 
should be remitted with the amended tax returns. 

May 1, 2018 Page 147



IRS Amnesty Programs for Delinquent 
Filers

•Streamlined Filing Compliance Procedures for non-
resident U.S. taxpayers
• Individual U.S. citizens or lawful permanent 

residents, or estates of U.S. citizens or lawful 
permanent residents, meet the applicable non-
residency requirement if, in any one or more of 
the most recent three years for which the U.S. tax 
return due date (or properly applied for extended 
due date) has passed, the individual did not have 
a U.S. abode and the individual was physically 
outside the United States for at least 330 full 
days. 
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IRS Amnesty Programs for Delinquent 
Filers

•Streamlined Filing Compliance Procedures for non-
resident U.S. taxpayers
• For each of the most recent 3 years for which the U.S. tax 

return due date file amended tax returns, together with 
all required information returns (e.g., Forms 3520, 3520-
A, 5471, 5472, 8938, 926, and 8621), 
• For each of the most recent 6 years for which the FBAR 

due date has passed (the “covered FBAR period”), file any 
delinquent FBARs (FinCEN Form 114, previously Form TD 
F 90-22.1) and 
• Pay any tax and interest due.
• There is no Title 26 miscellaneous offshore penalty
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IRS Amnesty Programs for Delinquent 
Filers

• Failure to file information returns with no tax due
• Taxpayers who do not need to use the OVDP or the 

Streamlined Filing Compliance Procedures to file 
delinquent or amended tax returns to report and pay 
additional tax, but who:
• have not filed one or more required international information 

returns,
• have reasonable cause for not timely filing the information returns,
• are not under a civil examination or a criminal investigation by the 

IRS, and
• have not already been contacted by the IRS about the delinquent 

information returns
• should file the delinquent information returns with a statement of all 

facts establishing reasonable cause for the failure to file. 
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IRS Amnesty Programs for Delinquent 
Filers

•Failure to file FBAR returns

•Taxpayers who
• have not filed a required Report of Foreign Bank and Financial 

Accounts (FBAR) (FinCEN Form 114, previously Form TD F 90-22.1),

• Who reported all income for the foreign financial accounts on their 
tax returns,

• Are not under a civil examination or a criminal investigation by the 
IRS, and

• Have not already been contacted by the IRS about the delinquent 
FBARs

• Should file the delinquent FBARs according to the FBAR instructions
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