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History of the Act

• Motivated by the Federal Rules 

• California’s first attempt to address electronic 
discovery issues 

• Legislation has been in the works since 2006
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The Process

• The California Judicial Council circulated a proposal amending the 
California Rules of Court in 2006 but decided to wait until the proposed 
Federal Rules went into effect and look toward a similarly “comprehensive 
approach to electronic discovery”

• In 2008, Judicial Council recommended proposed legislation to amend the 
California Code of Civil Procedure 

• The Legislature passed the proposed legislation in 2008, but it was vetoed 
by Gov. Schwarzenegger who, due to the budget crisis, “was only signing 
bills of the highest priority.” (AB 926)

• The Bill was re-introduced on December 1, 2008 (AB 5) 
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Controversy

• Originally, the Bill required the responding party to move for a
protective order to preclude the production of inaccessible data

– This would mean that a party would have to affirmatively move for 
a protective order every time there was a discovery request

– This became a source of much dispute

• The bill as passed modifies that provision

– As enacted, a party may either move for a protective order OR the 
propounding party may move to compel where inaccessibility is at
issue
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Enactment

• Passed in the Senate on June 15, 2009 

• Gov. Schwarzenegger signed the bill into law 
on June 29, 2009

• The bill is effective immediately
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Potential Changes to the Rules of Court
• In its invitation for comment, the Judicial Council 

proposed changes to the Rules of Court that would 
only go forward if the legislation passed
– Meet and Confer requirement to address ESI (CRC 3.724)

• Would require that, 45 days prior to the initial case 
management conference, all parties meet and confer to 
consider the preservation of ESI, the forms in which it will be 
produced, the timing and scope of discovery, the method for 
preserving claims of privilege or work product, the cost 
allocations, and any other issues relating to the discovery of 
electronically stored information 

– Case Management Order would include provision for the 
discovery of electronically stored information (CRC 3.728)
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So What Does It Mean For E-Discoverers?

• A new crop of judges and litigators will want to 
become more aware of electronic discovery 
issues

• Bigger opportunities for electronic discovery 
practitioners in the small and middle markets 
where cases once “did not involve e-
discovery.”
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The Electronic Discovery Act 

• Electronically Stored Information (ESI)

– “Information that is stored in an electronic 
medium” (Cal. C.C.P. § 2016.020(e))

– “electronic” broadly defined as “relating to 
technology having electrical, digital, magnetic, 
wireless, optical, electromagnetic, or similar 
capabilities.” (Cal. C.C.P. § 2016.020(d))
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Electronic Production
• Form of Production 

– Requesting party may specify form of production (Cal. C.C.P. §
2031.030(a)(2))

– Default is form “in which it is ordinarily maintained or in a form that is 
reasonably usable” (Cal. C.C.P. § 2031.280(d)(1))

• Extent of Production
– No production “from a source that is not reasonably accessible because of 

undue burden or expense” (Cal. C.C.P. § 2031.210(d))
– Responding party must identify in response the inaccessible sources (Id.)
– Responding party may seek protective order OR propounding party may 

move to compel (Cal. C.C.P. §§ 2031.060(a); 2031.310(a))

• Limits on Production 
– Court may impose limits on ESI (Cal. C.C.P. § 2031.310(g))
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Other Provisions 
• Safe Harbor 

– No sanctions for ESI that is lost “as a result of the routine, good faith 
operation of an electronic information system” (Cal. C.C.P. §
2031.310(j)(1))

– ESI that is “damaged, altered, or overwritten” is also subject to the 
safe-harbor provision (broader than FRCP 37(e)) (Cal. C.C.P. §
2031.300(d)(1))

• Privileged Information 
– May seek return of ESI for inadvertent production of ESI by notifying 

receiving party (Cal. C.C.P. § 2031.285(a))
– Receiving party must then sequester or return the ESI until the 

privilege is resolved (Cal. C.C.P. § 2031.285(b))

• Third-Party Subpoenas 
– Third parties are subject to the same rules as parties to the action in 

responding to discovery requests (Cal. C.C.P. § 1985.8)
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Questions & Contact Information

Jeff Fowler is a counsel in the Class Action Defense Practice Group and one of the founders of the firm's Document Retention 
and Electronic Discovery Practice. His experience handling electronic discovery issues spans eight years and includes some of 
recent history's largest electronic document productions. Jeff advises institutional clients on related topics, including litigation 
preparedness, legal hold obligations, electronic data collection and production, and document retention and destruction policies.

Jeffrey J. Fowler
Los Angeles Office

(213) 430-6404 
jfowler@omm.com
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Links to 
Resources

Legislation:
• AB 5

• Revised Cal. C.C.P.

Proposed amended Rule 3.724:
• Current draft (@ 7/28/09)

• Prior draft (4/16/08) (along with now- 
abandoned re-draft of Rule 3.728)

Articles:
• Robert Brownstone & Michael Sands, California eDiscovery              

Legislation Signed Into Law, F&W EIM/Litigation Alert (7/6/09)

• Ryan Davis, Social Networks Could Create E-Discovery                   
Headaches, Tech. Law360 (7/7/09) (available by subscription) 

http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0001-0050/ab_5_bill_20090629_chaptered.pdf
http://www.leginfo.ca.gov/cgi-bin/calawquery?codesection=ccp&codebody
http://www.fenwick.com/docstore/Publications/EIM/Rule_3.724_v2_7-28-09.pdf
http://www.courtinfo.ca.gov/invitationstocomment/documents/w08-01.pdf#page=24
http://www.fenwick.com/docstore/Publications/EIM/EIM_Alert_07-06-09_California_eDiscovery_Signed_Into_Law.pdf
http://www.fenwick.com/docstore/Publications/EIM/EIM_Alert_07-06-09_California_eDiscovery_Signed_Into_Law.pdf
http://technology.law360.com/print_article/109896
http://technology.law360.com/print_article/109896
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Outline/ 
Agenda

II. California’s Electronic Discovery Act (c’t’d)

• C.  Avoiding A/C Privilege & 
Work-Product Waivers

• D.  Cost-Shifting (a/k/a                                 
Cost-Allocation)

• E.  Safe Harbors as to 
ESI Destruction
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Big Picture:

• RECIPIENT’S duties vary state to state.  Ex:

Notify sender upon sensing that a document received             
from opposing counsel contains privileged information

Do not read rest of document
Rico v. Mitsubishi Motors Corp., 42 Cal. 4th 807,                            
68 Cal. Rptr. 3d 758 (12/13/07) 
<www.courtinfo.ca.gov/opinions/archive/S123808.PDF>

Rico based on this prior decision in WPS:
May resolve by agreement or resort to court
Even if asked, need not return/                                 
destroy prior to court resolution

» State Comp. Ins. Fund v. WPS, Inc.,  70 Cal. App. 4th 644, 656 (1999) 
<http://caselaw.lp.findlaw.com/data2/californiastatecases/b112133.pdf>

II.  C.  Avoiding A/C Privilege & 
Work-Product Waivers

http://www.courtinfo.ca.gov/opinions/archive/S123808.PDF
http://caselaw.lp.findlaw.com/data2/californiastatecases/b112133.pdf
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Big Picture (c’t’d):

• FOR SENDER’S (DISCLOSER’S) CLIENT

• Potential consequences . . . 3 approaches:

Rarely/never waives:  Ex. = Texas

Always waives:  Ex. =  D.C.

Balancing Test:  Most states

II(C).   Avoiding 
Waivers (c’t’d)
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Big Picture (c’t’d):

• Mechanism addressing waiver concerns 
especially important in digital era

• Huge volumes of data make it                    
exponentially more difficult to vet 

II(C).   Avoiding 
Waivers (c’t’d)
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Cal. Legislation
• Two new provisions:

§ 2031.285(a)-(d) (parties) 

§ 1985.8(i) (same for non-parties) 

• Each provides procedure for asserting                     
a/c privilege or work-product doctrine 
protection after inadvertent production

• If producing (non-)party's assertion                           
is contested, recipient has 30 days                            
to go to court to seek resolution

II(C).   Avoiding 
Waivers (c’t’d)
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Similar to Federal/FRCP analogues . . .

Goals of 12/1/06 FRCP Amendments:
• 26(b)(5)(B) – “[D]oes not address the substantive                  

questions whether privilege or work product protection          
. . . waived or forfeited.  Instead . . . sets up a procedure   
to allow the responding party to assert a claim of 
privilege or of work-product protection after production.”

Rules Report at App. C-54              
<www.uscourts.gov/rules/Reports/ST09-2005.pdf#page=139>

• 45(d)(2)(B) – same for third-party subpoena recipients 

Id. at App. C-91                          
<www.uscourts.gov/rules/Reports/ST09-2005.pdf#page=176>

Dan Hubig 

SF Chronicle (12/30/05)

II(C).   Avoiding 
Waivers (c’t’d)

http://www.uscourts.gov/rules/Reports/ST09-2005.pdf#page=139
http://www.uscourts.gov/rules/Reports/ST09-2005.pdf#page=176
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II(C).   Avoiding 
Waivers (c’t’d)

Pre-FRCP-Amendment Grimm Warnings: 
• UNLESS INCORPORATED INTO SCHEDULING 

ORDER or protective order, non-waiver                    
stipulations (clawback or quick peek)                         
risky and not necessarily determinative

states’ laws differ (strict, case-by-case + lenient)

circuit’s views on waiver may be strict

“selective waiver” concerns

specter of subject-matter waiver

Hopson v. Mayor and City Council of Baltimore,                           
232 F.R.D. 228 (D. Md. Nov. 22, 2005)  (Grimm, J.) 
<www.doar.com/apps/uploads/literature33 Hopson v.Baltimore City.pdf>

http://www.doar.com/apps/uploads/literature33_Hopson_v.Baltimore_City.pdf


10

©
EI

M
 G

R
O

U
P

To address some of those Grimm-type 
concerns. F.R.E. 502 became law 9/19/08

Took “middle ground” approach
<www.uscourts.gov/rules/Reports/EV05-2006.pdf#page=12>

Rejected strict-liability approach – such              
that inadvertent disclosure CANNNOT BE           
an automatic subject-matter waiver

II(C).   Avoiding 
Waivers (c’t’d)

http://www.uscourts.gov/rules/Reports/EV05-2006.pdf#page=12
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Under 502, no waiver if:
• 1)  Disclosure

Inadvertent [ still may beg the question! ]

in discovery in federal lit. or admin. proceedings

• 2)  Holder of privilege/protection took:
reasonable precautions to prevent disclosure 

reasonably prompt measures once knew                            
or should have known of disclosure, to                          
rectify error, under FRCP 26(b)(5)(B)

II(C).   Avoiding 
Waivers (c’t’d)
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AB 5 is silent here; so no gap-closing à la 502?

Based on Rico/WPS, do we know in which of the 
three waiver camps California plants its flag? 

502 also attempts to addresses impact of                        
prior federal court finding of “no waiver”:

• “Federal-to-federal” AND “federal-to-state”

• Impact in CA = ?

• Withstand due process scrutiny?

Todd Davidson 

Getty Images

II(C).   Avoiding 
Waivers (c’t’d)
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To Do’s for litigant and litigation-counsel?
• Stipulate up-front as to claw- 

backs and (lack of) waivers

• Throughout eDiscovery, memorialize
steps taken as to:

search methodology for culling/winnowing

when, how and why some ESI not produced

privilege log

• If an inadvertent disclosure occurs, promptly:
notify other side promptly; and

if need be, seek court intervention

II(C).   Avoiding 
Waivers (c’t’d)
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II.  D.  Cost-Shifting – States – 
DON’T TRY THIS AT HOME

Under federal case-law approach,                         
cost-shifting possible but unlikely

BUT some STATES’ rules can                                
make requestor bear costs

• Ex.: New York:

Civ. Pro. statutes initially place burden on requestor

See two decisions discussed at  
<http://jolt.unc.edu/sites/default/files/8 nc jl tech 1.pdf#page=40>

http://jolt.unc.edu/sites/default/files/8_nc_jl_tech_1.pdf#page=40


15

©
EI

M
 G

R
O

U
P

II(D).   Cost-Shifting – 
California (c’t’d)

Several new statutory provisions now say:
• “If the court finds good cause for the 

production of [ESI] from a source that                       
is not reasonably accessible, the court                      
may set  conditions for the discovery . . . ,                
including allocation of the expense.”

C.C.P. § 1985.8(f) (non-party subpoenas)
C.C.P. § 2031.060(e) (protective orders)
C.C.P. § 2021.310(f) (motions to compel)
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II(D).   Cost-Shifting – 
California (c’t’d)

What about back-up data?

California’s Prior Rule:

• Sort of applying “data compilations translation” 
exception of C.C.P. § 2031[.280(a)-(b)]

Toshiba v. Superior Court, [Lexar] 124 Cal. App. 4th                                             
762, 21 Cal. Rptr. 3d 532 (Cal. App. 6 Dist. 2004)
<http://login.findlaw.com/scripts/callaw?dest=ca/caapp4th/124/762.html>

California’s New Rules (A.B. 5):
• Slight amendments/re-letterings/numberings to § 2031.280
• Seeming lack of clarity on costs
• Some believe responding party will have to object to RFP       

to overcome presumption of accessibility of back-ups
<www.law.com/jsp/legaltechnology/PubArticleFriendlyLT.jsp?id=1202429426048>

http://login.findlaw.com/scripts/callaw?dest=ca/caapp4th/124/762.html
http://www.law.com/jsp/legaltechnology/PubArticleFriendlyLT.jsp?id=1202429426048
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Zubulake I – Step 1 = 
Accessible/Inaccessible Divide:

“Accessible” formats

Court should apply usual rules of discovery = 
“responding party should pay the costs                           
of producing responsive data.”

“Relatively inaccessible” formats:

“[C]ourt should consider cost-shifting” only re: “backup       
tapes” and “erased, fragmented or damaged data.”

Zubulake I – Step 2 = Small                                   
Sample of inaccessible data  

II(D).  Cost-Allocation (c’t’d) – 
Federal – Unlikely
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II(D).  Cost Allocation/Shifting – 
Federal – Unlikely (c’t’d)

Zubulake I – Step 3 = if sample yields                  
fruitful information, put the sample through 
7-factor “marginal utility” test to assess

• a)  likelihood other pertinent                                  
inaccessible data exists; and

• b)  expected benefits of contents                               
of to-be-restored data
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THEN, even if cost-shifting                               
warranted, under Zubulake III: 

• ONLY some of the costs of                                   
restoration and searching allocated                          
to requesting  party [there = 25% shift]

• Costs of review and production 
remain with producing party

Generally MUCH more sympathy                          
toward non-party subpoena recipients

What about proportionality in 26(b)(2)(C)?

II(D).  Costs Allocation – 
Fed. – Zubulake I + III
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II(D).  Cost-Shifting – 
California (c’t’d)

To Do’s for litigant and litigation-counsel?
• Before making overbroad request,                             

think about reciprocity, a/k/a . . .                            
Mutually Assured Destruction (MAD)

• Have to follow some litigators’ 
current federal court strategy                                  
of moving for Protective Order                                  
and seeking cost-shifting                                             
at same time object to RFP?

• “Small sample” federal-court approach?
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Many Cal. C.C.P. §§’s now say:
• “[A]bsent exceptional circumstances                        

a court may not impose sanctions . . .                       
for failing to produce [ESI] lost, damaged, 
altered, or overwritten as a result                        
of the routine, good faith operation of                       
an electronic information system”

CCP §§ 1985.8(l)(1), 2031.060(i)(1),                                  
2031.300(d)(1), (j)(1), 2031.320(d)(1)

Concept expressly extended beyond                   
parties to non-parties and attorneys

II.  E.  Safe Harbors as to 
ESI Destruction
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Based on Federal “Safe Harbor”
in FRCP 37(e), née 37(f) (12/1/06)

• "Absent exceptional circumstances, a court may           
not impose sanctions under these rules for failing         
to provide [ESI] lost as a result of the routine, good- 
faith operation of an electronic information system."

<http://www.uscourts.gov/rules/EDiscovery w Notes.pdf#page=40>

II(E).  Safe Harbors as to 
ESI Destruction (c’t’d)

http://www.uscourts.gov/rules/EDiscovery_w_Notes.pdf#page=40
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“AN electronic information system” (not just party’s)

Rules Report, at App. C-89                                                  
<www.uscourts.gov/rules/Reports/ST09-2005.pdf#page=174>

“[P]rotects a party who has contracted with an outside firm      
to provide electronic information storage[.] . . . [But, t]he party 
remains obliged to act in good faith to avoid loss of information 
in routine operations conducted by the outside firm.”

Id.

So, to extent data storage outsourced, litigant should have 
synched up schedules, stop-the-presses lit-hold notices, etc.

II(E).  Safe Harbors as to 
ESI Destruction (c’t’d)

http://www.uscourts.gov/rules/Reports/ST09-2005.pdf#page=174
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Remember, there are also potential                              
criminal law and ethics ramifications

To Do’s for litigant and litigation-counsel?
• Know or learn client’s ESI environment
• Address preservation/collection issues early
• Assess:

pertinent contents of retention policy;
whether, in general, policy followed; and
steps taken since preservation commenced

• Memorialize steps taken throughout

See generally Robert D. Brownstone and Juleen 
Konkel, Give P's a Chance, Recorder (May 11, 2009)

II(E).  Safe Harbors as to 
ESI Destruction (c’t’d)

http://www.law.com/jsp/legaltechnology/pubArticleLT.jsp?id=1202430718101
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Conclusion/ 
Questions

Q+A 
• Robert D. Brownstone

<www.fenwick.com/attorneys/4.2.1.asp?aid=544>

650.335.7912 or <rbrownstone@fenwick.com>

Please visit F&W EIM
<www.fenwick.com/services/2.23.0.asp?s=1055>

<www.fenwick.com/services/2.23.4.asp?s=1055>

http://www.fenwick.com/attorneys/4.2.1.asp?aid=544
mailto:rbrownstone@fenwick.com
http://www.fenwick.com/services/2.23.0.asp?s=1055
http://www.fenwick.com/services/2.23.4.asp?s=1055
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I. There Are Two Main Differences Between The 
Revised Federal Rules and The New California 
Rules With Respect to Accessibility of ESI

A. In contrast to the federal rules, which recognize certain 
ESI is considered “inaccessible” such that the 
responding party needs not produce it, there is a 
prescription under the California rules that all ESI is 
accessible.

1. The responding party has the right and burden to 
object to the production of ESI on the grounds that 
the ESI is inaccessible, or to move for a protective 
order.

2. The requesting party can then decide to file a motion 
to compel or challenge the protective order.
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I. There Are Two Main Differences Between The 
Revised Federal Rules and The New California 
Rules With Respect to Accessibility of ESI (cont.)

3. Under the new California rules, the burden is on the 
responding party to prove inaccessibility.

4. Under the federal rules, the requesting party can 
challenge the failure to produce ESI as inaccessible, 
but the requesting party has the burden of proving 
accessibility.

5. Federal common law interpreting this rule has 
identified certain types of ESI(i.e., disaster recovery 
tapes) as inaccessible such that they need not be 
produced without a good cause showing.

3
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I. There Are Two Main Differences Between The 
Revised Federal Rules and The New California 
Rules With Respect to Accessibility of ESI (cont.)

B. The new California rules, unlike the federal rules, 
require responding parties to identify in their written 
discovery responses any inaccessibility objections 
whether or not they move for a protective order.

1. This requirement suggests that failure to document 
such objections may waive inaccessibility as a basis 
not to produce ESI.

2. As a result, litigation counsel should have a 
thorough understanding of their clients’ systems 
before drafting discovery responses.

4



Winston & Strawn LLP ©2009

I. There Are Two Main Differences Between The 
Revised Federal Rules and The New California 
Rules With Respect to Accessibility of ESI (cont.)

3. Reality:  This rule could lead to a lot of boilerplate 
objections.

5
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II. Electronic Discovery Rules Extend to Third-Party 
Subpoenas

A. The California Act added a new CCP section to address 
the use of subpoenas to obtain ESI from non-parties 
(CCP § 1985.8).

B. Similar to Federal Rule 45, the California rules:

1. allow the requesting party to specify the production 
format;

2. give the court authority to allocate discovery 
expenses to the  requesting party;

3. place the burden of proving ESI is inaccessible on 
the subpoenaed party; and 

6
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II. Electronic Discovery Rules Extend to Third-Party  
Subpoenas (cont.)

4. recognize the court’s authority to limit electronic 
discovery — even if accessible.

C. The new reality:

1. More ESI subpoenas.

2. More negotiations.

7
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III. Timing

A. Meet and confer:

1. Under the federal rules, the meet and confer must 
take place at least 21 days prior to the Rule 16(b) 
scheduling conference or order.

2. Under the California rules, the meet and confer must 
take place 45 days prior to the case management 
conference.

B. Take – Away
• Counsel should move quickly to understand the nature of the ESI to 

ensure it is appropriately preserved and to negotiate the scope of 
discovery at the meet and confer.

8
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