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• SB 100 requires 100% renewable energy by 2045. Renewable energy includes solar, wind, 
geothermal, biomass, small hydro, renewable methane, ocean wave or thermal, or fuel cells using 
renewable fuels.

• Many technologies (geothermal, biomass, and offshore wind) are noncompetitive due to the cost 
of energy.  This Webinar will focus on solar and, to some extent, onshore wind.

• Transmission lags: Delays for future transmission require CPUC/CAISO attention  

• The CPUC “energy only” procurement inhibits investment. Procurement has lagged vs. gas plants

• The solar property tax exemption has resulted in opposition and fee impositions in many counties, 
often in apparent violation of Proposition 26 and the Mitigation Fee Act

• Federal lands are limited for solar and non-existent for wind in the DRECP

• Nevertheless: applications are booming, with more than a few dozen solar a few wind pending.

PART I: THE RENEWABLE ENERGY LANDSCAPE IN 
CALIFORNIA
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Section II Key Considerations in 
Site Selection



Siting and 
permitting not

getting any easier …
• Permitting of utility- scale projects continuing 

to get more complex with a greater role for 
local, state and federal agencies 

• More scrutiny on renewable energy from all 
quarters
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Siting and 
Permitting: Key 

Factors 
Affecting 
Project 
Viability

10
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Scope of Permits 

Goal: designing an efficient but legally defensible 
permitting pathway
• Factors:

– Zoning/Land Plan designations
– Discretionary vs. ministerial permits
– Number of agencies involved
– Levels of government involved
– Level of environmental review required
– Level of risk/uncertainty to be tolerated
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Public Lands
Pros:         Fewer neighbor conflicts

Professional planning staffs
Can be less political

Cons:          Limited areas suitable for renewables esp. on BLM
Slow and bureaucratic
Higher profile with more intense scrutiny 
Take permits more likely to be conditions of approval 
NEPA and CEQA both required
Litigation more likely 
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Private Lands
Pros:     
 Can be more nimble
 NEPA generally not required
 Willing land owners help provide political lift 

and momentum
 Local benefits can ease and speed approval 

process

Cons:          
 More neighbor conflicts
 Highly political
 Community benefit package
 Cumulative impact charges
 Project Labor Agreement
 Little uniformity in mitigation measures 
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Critical Siting Questions Regardless of Regulatory 
Scheme

• Permitted uses
– Setbacks
– Height limits and FAA issues
– Noise limits
– Microwave signal and radar  

interference
– Undergrounding requirements
– Sensitive biological and cultural 

resources
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• Threatened and Endangered Species under the Federal Endangered Species Act or the CA ESA 
(CESA).

– CA Department of Fish and Wildlife and the Federal Fish and Wildlife Service may have jurisdiction 
– Definition of “Take” differs between State and Federal law, resulting in differing needs for mitigation 

or take permit
– If on Federal land or a federal nexus, FWS consultation under Section 7 of the ESA; if not, Section 

10 HCP may be lengthy CDFW Incidental Take Permit on private land could lead to a Low Effects 
HCP (faster)

– Impacts include literal take, disruption of habitat connectivity
– Mitigation ratios may differ between agencies

• Other Biological roadblocks
– BLM and counties may regulate “sensitive” or “special” species
– CEQA may find a significant impact and required mitigation even when wildlife agencies do not. 
– Migratory bird impacts may be subject to different standards on federal and state land

PART III: REGULATORY ROADBLOCKS: CHAPTER 1: 
BIOLOGICAL IMPACTS 
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• California AB 52 is relatively new, subject to varying interpretations.
• Clearly requires agency consultation with tribes at CEQA scoping stage if EIR to be 

prepared
• Provides for designation of a Tribal Cultural Resource based on tribal values and without 

reference to physically measurable characteristics
• Tribes assert that significant impact to TCR under CEQA can occur without a physical 

impact
• Lack of clarity regarding what constitutes required consultation (e.g. tribal official or full 

tribal council)
• Whereas AB 52 is required prior to scoping, Section 106 has variable periods and is 

often required even for geotechnical and other preliminary investigations

PART III: REGULATORY ROADBLOCKS CHAPTER 2: STATE 
TRIBAL ISSUES
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• Section 106 of National Historic Preservation Act requires consultation at early stages (e.g. tribal 
approval of preliminary investigations)

– May include requests for input on Area of Potential Effect, designation of Cultural 
Landscapes, Ethnographic Assessments, etc.

– Interface of NHPA and NEPA not clearly determined; Sec. 106 could delay NEPA process
– Question of “reburial” of excavated “isolates” and “non-isolates” is currently controversial

• Archaeological Resources Protection Act may govern reburial issues

• Native American Graves Protection and Repatriation Act usually not an issue

PART III: REGULATORY ROADBLOCKS CHAPTER 3: FEDERAL 
TRIBAL ISSUES
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• Impact to Waters of the United States: CWA Section 404
– Requires permit from Army Corps of Engineers
– Creates nexus for Section 7 Consultation
– ACOE may reject Section 7 coverage for all but the 

aquatic impact (e.g. bridge over creek disturbing 0.5 acres 
of 3000 acre project), thus requiring Section 10 for the 
rest. 

• Impacts to Waters of the State: Ongoing evolution of what 
constitute waters of the state, e.g. whether the definition 
requires bed and banks vs. sheet flow

• Impacts to Visual Resources under both CEQA, NEPA, and 
Federal Land Use Plans

PART III REGULATORY ROADBLOCKS CHAPTER 4: WATER 
AND VISUAL RESOURCES



Section IV State and Local Law 
Permitting Hurdles and 
Strategies



Key Laws
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Planning and 
Zoning Law

• Approvals granted by local 
commissions and boards  

• Must be consistent with General 
Plans and Zoning

• Zoning Ordinances
– Use Classifications 
– Development Standards
– Specific wind and solar 

energy development 
policies



Tips and 
strategies for 
navigating 
Planning and 
Zoning 
hurdles

RTFS

Go with flow – up to a point

Judicious use of county 
counsel/city attorney

Less is not always more 
22



California 
Environmental 

Quality Act

– Discretionary land use decision are subject to CEQA
• Some repowers and battery storage may be 

ministerial
– CEQA requires disclosure of environmental impacts and 

mitigation if feasible to do so
– Three levels of review: EIRs, MNDs and Exemptions
– EIR: 18-36 months to obtain project approval,  $300K + not 

including costs of background technical studies
– Biggest driver of cost and litigation in permitting in 

California
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Tips and 
strategies for 
streamlining 
CEQA review

Categorical Exemptions

• Infill Development exemption
• Reconstruction/Replacement Exemption
• New construction of small structures 

Section 15183 Exemption:  Projects consistent with 
a General Plan for which an EIR has been prepared

Addendum to a previously certified EIR 

Reliance on EIS as EIR  
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Kevlar for CEQA Documents
• Is there such a thing as a bullet proof CEQA 

document?  No – but some tips:
 Does the analysis make sense?  If it doesn’t 

make sense to you, its not going to make sense 
to a judge (or her law clerk) 

 Show your work:  make sure conclusions are 
supported by substantial evidence

 If in doubt, reach conservative conclusions
 Perfection is not required: good faith and 

reasonable attempt to disclose

25



California 
Endangered 
Species Act

• Requires permits for “take” of endangered, 
threatened or candidate species

• Permits granted by California Department of 
Fish and Wildlife

• Applies to plants as well as animals
• Generally requires habitat preservation as 

mitigation  
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Tips and 
Strategies for 

Navigating 
Take Permits

Confer early with 
CDFW

Conceding 
presence may 

streamline process

Complete surveys 
in proper seasons

Try to “stack” 
mitigation 

requirements 

Buy credits 
whenever feasible 
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Williamson 
Act 

• 10-year “evergreen” contracts requiring land to 
stay in agricultural production in exchange for 
reduced property taxes

• Restricts non-agricultural development:  
– wind= generally OK
– Solar and battery = variable 

• Compatibility determination vs. cancellation
• Cancellation fee: 12% of FMV of property 
• Watch out for FSZ contracts (“Super” 

Williamson Act)  
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Subdivision Map Act

• Creation of new 
legal parcels for 
sale, lease or 
financing

• Exclusions for wind 
and solar leases 
(Government Code 
section 66412)

• Exclusions may 
apply to lease for 
energy storage
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Streambed 
Alteration 

Agreements 
and Waste 
Discharge 
Permits 

• Triggered by disturbance of  bed, bank or 
channel of streams and for discharges into to 
waters of the state

• Independent of 404/401 permits 
• SAAs issued by CDFW; WDRs issued by  

Regional Water Quality Control Board
• Both generally require mitigation for impacts to 

waters and riparian areas

30



31

• The Federal Land Policy and Management Act (FLPMA), requires BLM to issue land use plans for 
multiple uses of federal lands.  See 43 USC §§ 1761–1770.  

• Land for “linears,” such as transmission lines and pipelines, are issued as Right of Way grants, similar 
to a lease, but with rent due only after the ROW is issued, which in turn happens only after entitlements 
are issued

• Land for solar and wind projects has traditionally been issued as ROW grants as well

• The Solar PEIS (2012) created Solar Energy Zones in six Western States.  
– Land not in a zone is either excluded from solar development or is considered a “variance land” 

where development is not presumed to be ok but can be approved without a Land Use Plan 
Amendment (LUPA).

– Some of the lands were excluded because of resource (e.g. biological) conflicts, but some were 
excluded based on alleged technological limitations that no longer are relevant (e.g. Lands with 
slopes greater than 5% or solar insolation levels less than 6.5 kWh/m2/day).  The DRECP also 
excluded all wind projects.

PART V CHAPTER 1: FEDERAL LAND USE ISSUES IN CA 

http://www.westlaw.com/find/default.wl?ft=L&docname=43USCAS1761&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=43USCAS1761&HistoryType=F
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• Adopted September 14, 2016, is successor to PEIS

• Arbitrary Conservation Management Actions (permitting requirements) can 
make permitting impossible

• Covers 10.8 million acres of BLM-managed lands in Imperial, Inyo, Kern, 
Los Angeles, Riverside, San Bernardino, and San Diego Counties
(California), including:

– Development Focus Areas (DFAs) – 388,000 acres where solar, wind, 
and geothermal renewable energy development and associated 
activities are allowable uses, provided they follow HUNDREDS of 
prescribed Conservation Management Actions (CMAs) 

– Variance Process Lands (VPLs) – 40,000 acres conditionally 
recognized for possible development.

– Unallocated Lands – 419,000 acres of General Public Lands and 
35,000 acres of Extensive Recreation Management Areas (ERMAs) 
where renewable energy development may be approved pursuant to 
a land use plan amendment (LUPA) 

PART V CHAPTER 2: FEDERAL LAND USE ISSUES IN CA:
BLM’S DESERT RENEWABLE ENERGY CONSERVATION PLAN
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• The 2016 Competitive Leasing Rule changes SEZs and DFAs to Designated Leasing Areas 
(DLAs) and requires BLM to engage in competitive leasing for those sites.

– Companies resist expending resources to find a good site, only to have BLM invite the 
highest bidder to take it

– Companies resist spending funds on a lease for 2-3 years before they get entitlements
– The leasing program has thus far failed

• FLPMA requires BLM to charge Fair Market Value for rents (43 USC Sec. 1764(g))
– BLM uses proxy values to assess value, resulting in rents in Southern CA that are 

approximately 20 times FMV ($1300/acre vs. $65/acre)
– Due to the way the rents are calculated, this problem is not of the same magnitude in other 

states.  
– High rents have discouraged development on federal land in CA

PART V CHAPTER 3: FEDERAL LAND USE ISSUES: LEASING 
AND RENTS



Section VI Financing and Litigation 
Considerations

34



Permitting tips for successful 
project finance

• Permit terms and conditions need to be
– Feasible
– Contain as few reopeners as possible

• “Final and non-appealable” permits
• Permits in name of proper entity
• Creating financeable “assets”

– Cross default issues on shared permits
• Take permits 

– Business decision to obtain but buyers/lenders will 
sometimes want protection

– Difficult to get “no impact” determinations in writing from 
resource agencies

• Data rooms
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Permitting Tips for Successful 
Litigation

• A good administrative record is key,
– If its not in the record, “it didn’t happen.” 

• Protect Our Water v. County of Merced 
(2003) 110 Cal. App. 4th 362

• Record must contain substantial evidence to 
support agency’s conclusions

• There is no such thing as a “bullet proof” EIR but 
courts look for good faith, reasoned disclosure
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Effect of 
Litigation 

on 
Renewable

Energy
Projects

Delay, expense, uncertainty 

May proceed at own 
risk if no injunction is 
issued

Note that building out 
project does not make the 
case moot but as a 
practical limits remedies 

Litigation can take years, making 
settlement attractive

Consequences if queue position, 
interconnection or PPA milestones 
cannot be reset
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Conclusions

Permitting pathways in California are multi-layered:

– Scope out time/cost of obtaining permits from 
federal, state and local agencies 

– Important to think through 
• “order of operations”
• strategies for ensuring terms and 

conditions of the permits are financeable
• strategies for avoiding and preparing for 

litigation 
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