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This webinar will educate counsel on COVID-19 business interruption 
insurance claims and how courts have split on coverage issues and exclusions 
impacting those claims. 

The program will guide counsel through emerging rationales for both 
extending or denying coverage or applying specific exclusions.

Today’s webinar will address the following specific issues:

• What is it about COVID-19 that is relevant to insurance coverage?

• Why does COVID-19 trigger business interruption coverage?

• Why do insurers contend COVID-19 related losses are not covered? 

• Are COVID-19 claims excluded?

• What do the courts have to say?

Objectives
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• Estimated $350 Billion in COVID-19 Losses in US 
Alone; potentially $80 Billion in Insurance Losses

• Estimated 30 Million Claims – Prior Largest 
Number was for Hurricanes Katrina and Rita which 
produced 3 Million Claims

• Highest Unemployment Rate in US Since the Great 
Depression

COVID-19 – What We Know So Far
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Coverage Line Number of Claims
Casualty 3522
Property 1429

Management
Liability/Cyber 247
Energy 107
Marine 4
Aviation 2
Total 5311

COVID-19 – Claims Reported by Marsh 
By Coverage Line (as of 9/2/20)
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Industry Number of Claims
HealthCare 2477
Real Estate 474
Aviation & Aerospace 310
Entertainment 305
Financial Institutions 286
Retail / Wholesale 191
Education 149
Construction 140
Food & Beverage 138
Professional Services 99
Manufacturing 96
Other Services 96
Communications, Media & Technology 95
Automotive 65
Public Entity & Not for Profit 62
Sports & Events 46
Life Sciences 43
Chemical 40
Transportation 29

COVID-19 – Claims Reported by Marsh 
By Industry (as of 9/2/20)
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• Property insurance covers physical loss and 
damage to insured buildings and contents due to a 
covered cause of loss, and provides time element 
coverages once covered loss or damage has 
occurred. 

• Most property policies are “all-risk,” meaning they 
cover all causes of loss unless clearly excluded

• In many policies, COVID-19 is a non-excluded 
cause of loss

What about COVID-19 is relevant to 
property insurance?
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Covers loss of income suffered by an insured when 
damages to its premises cause a total (or partial?) 
suspension of operations.

Commercial Property Insurance –
Business Interruption 
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• Business Interruption

• Extra Expense - Covers costs necessary to mitigate business- interruption loss

• Preservation of Property

• Contingent Business Interruption (CBI) - Covers losses resulting from an 
interruption of business at the premises of a customer or supplier (supply 
chain interruption)

• Civil Authority - Covers loss resulting from governmental orders due to 
property damage elsewhere

• Ingress/Egress - Covers loss due to blocked ingress to or egress from insured 
property

• Service Interruption - Covers loss due to lack of utilities, such as power, caused 
by damage from a covered cause of loss to property away from the insured’s 
premises

• Communicable Disease Cover

• Contamination Coverage

Commercial Property Insurance –
“Time Element” Coverages
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• Have government orders shut down your business (or part of it), or a nearby 
“attraction” property, due to the virus?

• Has there been a confirmed infection at your premises?

• Have your customers’ properties shut down and impacted your business as a 
result?

• Has you or your customers’ supply chain been disrupted because of COVID-19?

• Notice

• Documenting your loss

• Analyze your policies’ terms, conditions, and exclusions

• Suit limitations

Key Considerations for Business 
Interruption Coverage



Commercial Property Insurance – COVID-19
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ALL RISK COVERAGE

This Policy covers property, as described in this Policy, against ALL RISKS 
OF PHYSICAL LOSS OR DAMAGE, except as hereinafter excluded, while 
located as described in this Policy.

A. PROPERTY INSURED

This Policy insures the following property, unless otherwise excluded 
elsewhere in this Policy, at or within 1,000 feet of a described 
location, to the extent of the interest of the Insured in such property.

1. Real Property …

2. Personal Property
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• The answer may depend on the jurisdiction, the policy language, and the emerging science on 
where, when, and how the virus spreads.

• Compare:
– Oregon Shakespeare Festival Ass’n v. Great Am. Ins. Co., 2016 WL 3267247 (D. Or. June 7, 2016) 

(insured sustained “physical loss or damage to property” when wildfire smoke rendered theater 
unusable for its intended purpose)

– Gregory Packaging, Inc. v. Travelers Prop. Cas. Co., 2014 WL 6675934 (D.N.J. Nov. 25, 2014) 
(ammonia release “physically transformed” environment)

– Motorists Mut. Ins. Co. v. Hardinger, 131 F. App’x 823, 824-26 (3d Cir. 2005) (e. coli bacteria made 
home “useless or uninhabitable”)

• With:
– Mama Jo’s, Inc. v. Sparta Ins. Co., 2018 U.S. Dist. LEXIS 201852 (S.D. Fla. Jun. 11, 2018) (dust from 

roadwork did not cause direct physical loss or damage to the restaurant’s property because the 
dust could be cleaned and did not render the restaurant uninhabitable or unusable)

– Mastellone v. Lightning Rod Mut. Ins. Co., 884 N.E.2d 1130 (Ohio Ct. App. 2008) (the presence of 
mold on a building’s siding did not constitute physical damage, because the mold could be 
removed by cleaning and did not alter or otherwise affect the structural integrity of the siding)

What is “physical loss or damage”?
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• Henderson Road Restaurant System v. Zurich American Ins. Co., Case No. 1:20-cv-1239 
(N.D. Ohio Jan. 19, 2021):

o Distinguishing Mastellone v. Lightning Rod Mut. Ins. Co., 884 N.E.2d 1130 (Ohio Ct. App. 
2008) 
o Zurich urges this Court to apply the Mastellone definition of “physical loss to” or “physical injury” to its policy and deny 

coverage on that basis. But the policy in Mastellone did not cover “direct physical loss of or damage to” the premises; it 
expressly specified that it would cover loss “only if that loss [was] physical loss to property.” Here, Zurich’s policy does not
expressly limit coverage to physical loss to property; it extends coverage to direct physical loss of property as well. There is no 
reason to believe that the Ohio Court of Appeals would have interpreted the Zurich Policy language as it did the homeowners’ 
policy in Mastellone. The distinct Policies used different language and were applied to different facts.

o Distinguishing Total Intermodal Servs. v. Travelers Prop. Cas. Co. of Am., Case No. CV 17-4908, 
2018 U.S. Dist. LEXIS 216917 (C.D. Cal. Jul. 5, 2017)
o “But in Total Intermodal, the court rejected the insurer’s argument that “loss of” and “damage to” were interchangeable 

phrases. Rather, the court held that each phrase must be given its own meaning.  The Total Intermodal court properly 
construed the language and gave each phrase its “ordinary and popular sense.” Id. at *8-10. And, in holding that “loss of” 
included a “permanent dispossession” of something, the court chose one popular definition, but recognized that “the same 
phrase in a different kind of insurance contract could mean something else, and that the issue here is simply whether the 
phrase “loss of” includes physical dispossession in the absence of physical damage.”

o “[T]he standard definitions of the word “loss,” a word not otherwise defined by Zurich’s policy, is not limited to “permanent 
dispossession.” The word lost does not always involve permanency . . ..”

o If a term is not defined in the policy, the Court must look to the plain meaning of the words, not persuasive authority from 
other courts. Zurich’s Policy did not require a permanent “loss of” property and permanency is not embodied in the definition 
of loss. Adding this requirement would only be interpreting an ambiguous term in favor of the insurer – something Ohio law 
does not permit.

What is “physical loss or damage?”
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• 10E, LLC v. Travelers Indemnity Co. of Connecticut, 2020 WL 5359653 (C.D. Cal. Sept. 2, 
2020):

o “Physical loss or damage occurs only when property undergoes a ‘distinct, demonstrable, 
physical alteration.’ ‘Detrimental economic impact’ does not suffice.”

o “An insured cannot recover by attempting to artfully plead temporary impairment to 
economically valuable use of property as physical loss or damage.”

o “Plaintiff only plausibly alleges that in-person dining restrictions interfered with the use or 
value of its property – not that the restrictions caused direct physical loss or damage. 

o Plaintiff characterizes in-person dining restrictions as ‘labeling of the insured property as non-
essential.’ That ‘labeling’ surely carries significant social, economic, and legal consequences. 
But it does not physically alter any of Plaintiff’s property.”

What is “physical loss or damage?”
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• Elegant Massage, LLC v. State Farm Mut. Automobile Ins. Co., 2020 WL 7249624 (E.D. Va. 
Dec. 9, 2020): 

o The Policy covers all accidental or fortuitous “direct physical loss[es]” unless the cause of the 
loss is explicitly excluded under the contract.

o “The Court finds that the phrase ‘direct physical loss’ has been subject to a spectrum of 
interpretations in Virginia on a case-by-case basis, ranging from direct tangible destruction of 
the covered property to impacts from intangible noxious gasses or toxic air particles that make 
the property uninhabitable or dangerous to use. Accordingly, ‘[w]hen [various] constructions 
are equally possible, that most favorable to the insured will be adopted. Language in a policy 
purporting to exclude certain events from coverage will be construed most strongly against 
the insurer.’”

o “Here, while the Light Stream Spa was not structurally damaged, it is plausible that Plaintiff’s 
experienced a direct physical loss when the property was deemed uninhabitable, inaccessible, 
and dangerous to use by the Executive Orders because of its high risk for spreading COVID-19, 
an invisible but highly lethal virus. That is, the facts of this case are similar those where courts 
found that asbestos, ammonia, odor from methamphetamine lab, or toxic gasses from 
drywall, which caused properties uninhabitable, inaccessible, and dangerous to use, 
constituted a direct physical loss.”

What is “physical loss or damage?”
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• ISO virus exclusion
– In 2006, ISO promulgated a virus exclusion for use in business-interruption policies:

“We will not pay for loss or damage caused by or resulting from any virus, bacterium or other 
microorganism that induces or is capable of inducing physical distress, illness or disease.”

– Similar CGL exclusion:  Communicable disease exclusion

• Exclusions for particular viruses or diseases (for SARS, avian flu, etc.)

• Omnibus exclusions (for mold, fungus, bacteria, virus, etc.)

• Contamination Exclusions

• Pollution exclusions

• Other exclusions

Potentially Relevant Exclusions
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Exclusion – ISO 2006 Virus Exclusion

B. We will not pay for loss or damage caused 
by or resulting from any virus, bacterium 
or other microorganism that induces or is 
capable of inducing physical distress, 
illness or disease.
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Broad Anti-Concurrent Causation 
Wording

1. We will not pay for 
loss or damage 
caused directly or 
indirectly by any of 
the following. Such 
loss or damage is 
excluded regardless
of any other cause or 
event that contributes
concurrently or in any 
sequence to the loss 
or damage:
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Hartford “Virus” Exclusion

g. "Fungus", Wet Rot, Dry Rot, Bacteria

or Virus

Presence, growth, proliferation, spread 
or any activity of "fungus," wet rot, dry 
rot, bacteria or virus. 

But if direct physical loss or direct 
physical damage to Covered Property by 
a "Specified Cause of Loss" results, we 
will pay for the resulting loss or damage 
caused by that "Specified Cause of Loss".

This Exclusion does not apply:

(1) When "fungus," wet rot, dry rot, 
bacteria or virus results from fire or 
lightning; or

(2) To the extent that coverage is 
provided in the Additional 
Coverage(s) - "Fungus," Wet Rot, Dry 
Rot, Bacteria or Virus - Limited 
Coverage with respect to loss or 
damage by a cause of loss other 
than fire or lightning.
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New York Exclusion – ISO 2014

B. We will not pay for 
loss or damage 
caused by or 
resulting from any 
virus, bacterium or 
other microorganism 
that induces or is 
capable of inducing 
physical distress, 
illness or disease.
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New York Fungus Exclusion – ISO 2014

A.  In the Property Choice – Covered 
Causes of Loss and Exclusion 
Form and Mortgageholders Errors 
And Omissions Coverage Form, 
the exclusion titled "Fungus", Wet 
Rot, Dry Rot, Bacteria and Virus 
and the Additional Coverage –
Limited Coverage For "Fungus", 
Wet Rot, Dry Rot And Bacteria 
Found in the Property Choice –
Specialized Property Insurance 
Coverages forms is deleted. 
Under these forms, the following 
exclusion is added:

We will not pay for loss or
damage caused by or resulting
from "fungus", wet rot or dry rot.
However, this exclusion does not
apply when "fungus", wet rot or
dry rot results from a Covered
Cause of Loss.
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Boxed Foods Company, LLC v. California Capital Insurance Co., 2020 WL 6271021 (N.D. Cal, Oct. 26, 2020):  

• “The Virus Exclusion precludes coverage for any loss ‘direct[ly] or indirect[ly]’ caused by a virus because the Policy 

determined that viruses fall outside the scope of the Policy’s Covered Causes of Loss.”

• “Yet not only does the Virus Exclusion apply when a virus indirectly causes or contributes to the cause of loss, but under 

California law, COVID-19 is the ‘efficient proximate cause’ of Plaintiffs’ losses.”

• “The Virus Exclusion contemplates situations where a virus indirectly contributes to or worsens a loss. Even if the Court 

accepts Plaintiffs’ distinction between a stand-alone virus and a pandemic, only COVID-19 can cause the COVID-19 

pandemic and subsequently, civil authority orders and business income losses. COVID-19 remains the ‘indirect’ cause of 

the insured’s harm, even if the exclusion did not contemplate the scale of COVID-19.”

Elegant Massage, LLC v. State Farm Mut. Automobile Ins. Co., 2020 WL 7249624 (E.D. Va. Dec. 9, 2020): 

• “[A]nti-concurrent theory has not been established as law in this jurisdiction. Thus, to be enforceable, the insurer ‘must 

draft the language of an exclusion conspicuously, plainly and clearly set forth any limitation on coverage to the insured.’”

• “Policy excludes coverage for losses stemming from the ‘[g]rowth, proliferation, spread or presence” of ‘fungi’ or wet or 

dry rot” or ‘[v]irus, bacteria or other microorganism that induces or is capable of inducing physical distress, illness or 

disease[.]”

• “Policy also provides that it will not cover for remediation or removal of virus, bacteria, or fungi at the property which 

includes ‘tear out and replace[ment]’ of building parts to access the virus and ‘contain[ment], treat[ment], detoxify[cation], 

neutraliz[ation] or dispos[al]’ of the virus).”

• “This supports the interpretation that the Virus Exclusion applies where a virus has spread throughout the property.”

• “[I]n applying the Virus Exclusion there must be a direct connection between the exclusion and the claimed loss and not, as 

the Defendants argue, a tenuous connection anywhere in the chain of causation. That is, although the Virus Exclusion does 

require that the virus be the cause of the policyholder’s loss, the connection must be the immediate cause in the chain.”

“Generalized” “Virus” Exclusion
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ATCM Optical, Inc. v. Twin City Fire Insurance Co., 2021 WL 131282 (E.D. Pa. Jan. 14, 2021):

• Insured argued that the exclusion was ambiguous because it “does not contain a specific and targeted 

exclusion for losses caused by a virus capable of causing physical distress, illness or disease as the result 

of a pandemic.”

• “A Third Circuit panel upheld a similarly unambiguous exclusion barring coverage for losses caused by 

hazardous substances or microorganisms. See, e.g., Certain Underwriters at Lloyds of London Subscribing 

to Policy No. SMP3791 v. Creagh, 563 F. App’x 209, 211 (3d Cir. 2014) (applying microorganism exclusion 

to bacteria). Our sister court recently upheld a virus exclusion identical to this Policy’s as unambiguous in 

the context of losses caused by COVID-19. See Wilson v. Hartford Cas. Co., No. 20-cv-3384, 2020 WL 

5820800, at *7 (E.D. Pa. Sept. 30, 2020).”

• The insured in Wilson did not make an ambiguity argument: “Plaintiffs explicitly allege that their losses 

are caused by the Coronavirus, and yet do not reference this exclusion or dispute that Coronavirus is a 

virus.” The court then noted that the Third Circuit, the Eastern District and courts in Pennsylvania have 

“enforced these provisions as unambiguous.

• Lloyds involved coverage for the remediation of an apartment unit that was severely damaged by a 

decomposing body. The insurer argued that a microorganism exclusion precluded coverage. 

• A decision cited in Wilson (Sentinel Ins. Co., Ltd. v. Monarch Med Spa, Inc., 105 F.Supp.3d 464 (E.D. Pa. 

2015) did not involve the “Hartford Plus” exclusion

“Hartford Plus” “Virus” Exclusion



23

Independence Barbershop, LLC v. Twin City Fire Ins. Co., 2020 WL 6572428 (W.D. Tex. Nov. 4, 2020)

• “[T]he Court might be receptive to the argument that a policy excluding damage caused by a virus might not exclude 

damages caused by having to (a) close one’s business to sanitize after learning that someone with a disease caused by a 

virus came in, or (b) close one’s business because of government orders intended to stop the spread of a disease caused by 

a virus. In other words, the Court might be receptive to arguments that SARS-CoV-2, COVID-19, the COVID-19 Pandemic, 

and government shutdowns related to the COVID-19 Pandemic are four separate things. But the Court cannot in good faith 

hold that the SARS-CoV-2 virus is not even a contributing cause to these other terms.”

Urogynecology Specialist of Florida LLC v. Sentinel Ins. Co., Ltd., 2020 WL 5939172 (M.D. Fla., Sept. 24, 2020):

• “[I]t is not clear that the plain language of the policy unambiguously and necessarily excludes Plaintiff’s losses. The virus

exclusion states that Sentinel will not pay for loss or damage caused directly or indirectly by the presence, growth, 

proliferation, spread, or any activity of ‘fungi, wet rot, dry rot, bacteria or virus.’  Denying coverage for losses stemming

from COVID-19, however, does not logically align with the grouping of the virus exclusion with other pollutants such that 

the Policy necessarily anticipated and intended to deny coverage for these kinds of business losses.”

• “[W]ithout any binding case law on the issue of the effects of COVID-19 on insurance contracts virus exclusions, this Court 

finds that Plaintiff has stated a plausible claim at this juncture. Plaintiff alleged the existence of the insurance contract, 

losses which may be covered under the insurance contract, and Sentinel’s failure to pay for the losses. These allegations, 

when read in the light most favorable to Plaintiff, are facially plausible.”

“Hartford Plus” “Virus” Exclusion
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Exclusion – Pollutants or Contaminants 
(AIG) 
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• Exclusions often interpreted narrowly

• Insurer usually must prove its interpretation is the only reasonable 
interpretation

• Plain language suggests context other than pandemic
– “release, discharge, escape or dispersal …”

• FL & TX interpret “pollutant”  to include substances not traditionally 
considered environmental pollutants

See, e.g., First Specialty Ins. Corp. v. GRS Management Assocs., Inc., 2009 WL 
2524613 (S.D. Fla. 2009) (interpreting pollution exclusion to include virus)

• NJ, NY & CA interpret “pollutant” as limited to traditional environmental 
pollutants

Is the Pollution Exclusion limited to 
traditional environmental pollutants?
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Exclusion – Contamination (FM Global)

8. Contamination, and any cost due to contamination including the inability 
to use or occupy property or any cost of making property safe or suitable for 
use or occupancy. If contamination due only to the actual not suspected 
presence caused by such contamination may be insured. This exclusion does 
not apply to radioactive contamination which is excluded elsewhere in this 
Policy.

communicable disease means disease which is:

1. Transmissible from human to human by direct or indirect contact 
with an affected individual or the individual’s discharges, or

2. Legionellosis.

contaminant means anything that causes contamination.

contamination means any condition of property due to the actual or 
suspected presence of any foreign substance, impurity, pollutant, hazardous 
material, poison, toxin, pathogen or pathogenic organism, bacteria, virus, 
disease causing or illness causing agent, fungus, mold or mildew.
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Communicable Disease Coverage (FM Global)
5. Communicable Disease – Property Damage

If a described location owned, leased or rented by the Insured has the actual not suspected 
presence of communicable disease and access to such described location is limited, 
restricted or prohibited by:

a) An order of an authorized governmental agency regulating or as result of such presence 
of communicable disease;

or

b) A decision of an Officer of the Insured as a result of such presence of communicable 
disease,

This Policy covers the reasonable and necessary costs incurred by the Insured at such 
described location for the:

a) Cleanup, removal and disposal of such presence of communicable disease from insured 
property; and

b) Actual costs or fees payable to public relations services or actual costs of using the 
Insured’s employees for reputation management resulting from such presence of 
communicable disease on insured property.

3. Communicable Disease - Business Interruption

If a described location owned, leased or rented by the Insured has the actual not 
suspected presence of communicable disease and access to such described location is 
limited, restricted or prohibited by:

a) An order of an authorized governmental agency regulating such presence of 
communicable disease; or

b) A decision of an Officer of the Insured as a result of such presence of communicable 
disease,

This Policy covers the Business Interruption Coverage loss incurred by the Insured during 
the Period of Liability at such described location with such presence of communicable 
disease.
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• FM has no good answer
– The insurer has argued that the CD coverage is “an exception” to the Contamination Exclusion

• But, the  policy does not say that (although it uses such “exceptions” in other places)

• Plain language supplies the answer
– Communicable Disease vs. Contamination

• Policy expressly covers PD and BI loss caused by Communicable Disease (defined as transmissible among 
humans)

• Exclusion bars coverage for costs due to Contamination (defined to include virus)

– Costs vs. Loss
• Communicable Disease coverage applies to BI “loss”

• Contamination Exclusion precludes coverage for contamination “costs”

• “Costs” not defined; “Loss” not defined; but can’t mean the same thing

• Alternatively, ambiguous
– Two or more reasonable interpretations (Stated differently, insurer must prove there is only one reasonable 

interpretation)

• Century Sur. Co. v. Casino W., Inc., 329 P.3d 614, 616 (Nev. 2014)
– “To preclude coverage under an insurance policy’s exclusion provision, an insurer must (1) draft the exclusion in ‘obvious and

unambiguous language,’ (2) demonstrate that the interpretation excluding coverage is the only reasonable interpretation of 
the exclusionary provision, and (3) establish that the exclusion plainly applies to the particular case before the court.”

• Crosby Estate at Rancho Santa Fe Master Ass’n v. Ironshore Spec. Ins. Co., No. 19-2369-WQH-NLS, 2020 WL 
6449202, at *10 (S.D. Cal. Nov. 3, 2020)
– Denying summary judgment where carrier failed to prove that its interpretation was the only reasonable interpretation.

So, how do we reconcile?
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Pandemic Exclusion

5.  Section 2 event cancellation losses excluded J of 
this insurance shall not apply unless prior to or 
simultaneously with the loss arising, the 
communicable disease is declared an epidemic or 
pandemic by the World Health Organization (WHO) 
or by Federal or Local Government Agency. 
However, any threat or fear of communicable 
disease, whether actual or perceived, is excluded.



• Civil Authority Coverage
— Typically applies when a civil authority prohibits access to an 

insured premises as a result of a “Covered Cause of Loss” to 
other nearby property.

— Must the insured show direct physical loss of or damage to 
property?

— What about an order that discourages or limits access?

• Contingent Business Interruption Coverage
— Who must be affected? Supplier? Customer?

Commercial Property Insurance – Other Key 
Coverages 
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Some action items whether you have a Claim right now or not:

1. Review your insurance program – with your broker or agent, and also for yourself

2. Know your triggers and opportunities and follow notice provisions precisely 

3. Maintain centralized records that might relate to cIaims or third-party claims

4. If you decide to make a claim, be transparent; act like you expect help and 
coverage

5. Make specific note of renewal dates – make use of “notice of circumstances” if 
need be; do not take renewal season or applications lightly

6. Calendar your suit limitations period/deadline

Insurance and Broad-Scale Losses –
Key Take-Aways
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Questions?
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