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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Why Asset Protection? 
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• No crystal ball and unpredictable future

• Expanding theories of liability 

• Effectiveness depends on planning in advance

• Litigious environment

• Deep pockets

• Deter litigation and incentivize settlement

• NOT for defrauding creditors

• NOT for concealing assets 



Methods of Guarding Assets 

7

Use of Trusts and Critical Provisions

• Lifetime gifting and testamentary bequests: Trusts versus Outright

• Trusts date back to 11th century England for real property 

• Spendthrift Clause

• Fundamental to trust’s asset protection – expressly prohibits 
beneficiaries from transferring or encumbering their beneficial 
interests in the trust

• Forced Distributions

• Generally to be avoided – no crystal ball for future creditors. 

• Keep in mind rule against perpetuities.  Consider states that have 
abolished or extended the RAP (Alaska, South Dakota, Nevada)

• Revocable Trusts

• Probate avoidance and privacy only, neutral for creditor protection 
and tax purposes



Methods of Guarding Assets 
Use of Trusts and Critical Provisions
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• Vanilla trusts

• Standard irrevocable trust pursuant to which the grantor cannot be a 
beneficiary  

• Estate tax protection

• Creditor protection for grantor and beneficiaries 

• Self-settled trust

• Trust under which the grantor is a permissible principal beneficiary 

• Under the law of most states, there is no creditor protection for the grantor 

• Many states have enacted statutes that expressly allow for creditor protection 
– most popular are: Alaska, Delaware, Nevada and South Dakota

• Domestic Asset Protection Trusts (conflict of law, Constitutional concerns)

• Foreign Asset Protection Trusts (jurisdiction, burden of proof, statute of 
limitations) 



Methods of Guarding Assets 
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Use of LLCs and Partnerships

• LLC Features

• Distinction between “inside liability” and “outside liability”

• Operating agreement is key 

• Charging order 

• Single Member LLCs:

• Certain states provide specific protection for single 
member LLCs.

• When in doubt make it a multi-member LLC 

• General Partnerships/Limited Partnerships 



Methods of Guarding Assets 
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Maximizing Exempt Assets

• Generally not exempt if used as a method of fraudulent transfer 

• IRAs

• Homestead

• Life Insurance (cash value, private placement life insurance)

• Annuities



Tax Rules Impacting Asset 
Protection Planning
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• Income Tax 

• US entity taxation

• Foreign entity taxation 

• Estate/Gift Tax

• Completed gift versus retained interest  



Tax Rules Impacting Asset Protection Planning
Income Tax Issues 
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• Income taxation

• Grantor Trust versus Non-Grantor Trust

• DING Trusts to Avoid State Income Taxation 

• US Trust versus Foreign Trusts 

• Court test

• Control test (residence of trustee, trust protector)

• Foreign trusts are generally taxed only on US source 
income

• If a US person transfers property to a foreign trust, the US 
person is considered grantor of that trust if there are US 
beneficiaries 

• Reporting requirements (foreign assets, CFC, PFIC, 
distributions and transactions reported on IRS form 3520 
and 3520-A)

• Hybrid trusts



Tax Rules Impacting Asset Protection Planning
Estate/Gift Tax Issues 
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• Completed gift

• Current $11.58 million exemption

• Donor has parted with dominion and control as to leave 
him no power to change its disposition for his own benefit 
or for the benefit of another.

• Completed gifts do not receive a step-up in basis 

• For asset protection may wish to structure as an 
incomplete gift 

• Completed gifts achieve an estate tax freeze

• DAPT/FAPT where settlor is beneficiary  – estate tax 
issues
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Fraudulent Transfer Rules
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Voidable Transfers

• Transfer is voidable as to present and future creditors if transfer was made 

with actual intent to hinder, delay or defaud creditors.

• Under Uniform Voidable Transactions Act (UVTA) exchanging liquid assets for 

illiquid assets, or retaining illiquid assets while disposing of liquid assets, may 

be voidable.  Query whether an IRC Section 675(4)(C) substitution power can 

trigger this provision.

• UVTA Comments provide that reorganizing an existing business into an LLC for 

charging order protection may be voidable. 
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Voidable Transfers (cont’d)

• UVTA holds that the governing state law of the transaction should be based on 

the location of the debtor.

• Make sure your files and marketing materials are free of any reference to 

reduce the rights of creditors, either known or unknown.

• Transfer is not voidable if transferee pays reasonably equivalent value for the 

asset, and transferee is not working with debtor to reduce the rights of 

creditors.

• Need to be careful on initial organization to achieve charging order 

protection (i.e., LLC taxed as S corporation). 
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Voidable Transfers (cont’d)

• Planning must be effectively arm’s length and not a sham transaction. Do 

everything possible to support argument that debtor has no actual intent to 

defeat creditors.

• Factors that can be used to find actual intent include transfer to an insider; 

retaining control of the property transferred; non-disclosure of the transfer; 

transfer after lawsuit becomes a possibility; and transfer results in debtor 

becoming insolvent. 

21



Voidable Transfers (cont’d)

• DAPT states that have enacted the UVTA have clarified that DAPT law 

prevails.

• Several states have enacted the UVTA but expressly rejected the 

Comments. 
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Tips for Practitioners

• Know your client.

• Ask about both existing and potential creditor issues.

• Obtain Affidavit.

• Generally default to receiving gifts and bequests in trust vs. outright.

• Document the non-protection goals you are attempting to achieve. 
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State Law Considerations
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Exempt Assets

• Homestead Exemption – Florida; Texas

• Tax-deferred annuities – Florida; Texas
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Section 529 Plans

• Colorado

• Florida

• Illinois

• Louisiana

• New Jersey
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Directed Trusts

• Alaska

• South Dakota

• Delaware

• Nevada
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Decanting

States that have some of the most flexible provisions:

• South Dakota

• Delaware

• Nevada
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Perpetual Rule Against Perpetuities 

States that provide for Perpetual Existence:

• South Dakota

• Alaska

• Ohio

• Delaware
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Privacy

• South Dakota – Total seal forever and not discretionary

• Delaware – Three-year seal and discretionary

• Alaska - Discretionary
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Family Advisor

• Creation of South Dakota Law

• Trust Protector Light – Non-Fiduciary Status

• Powers include ability to remove and replace Trustees, investment advisors 

and distribution committee members; and to advise the Trustee on matters 

concerning the beneficiaries
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Lifetime QTIP Trusts

• Arizona

• Arkansas

• Florida

• Georgia

• Kentucky
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• Maryland

• North Carolina

• Oregon

• South Carolina

• Texas



Single Member LLCs

• Wyoming

• Nevada

• Delaware

• South Dakota
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Community Property Trusts

• Alaska

• South Dakota

• Tennessee 
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Non-Charitable Foundations

• Wyoming

• New Hampshire
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Business Trusts

• Florida

• Massachusetts

• Nevada

• Delaware 
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QUESTIONS?

For more information, contact:

Howard Neiswender

Sirote & Permutt, P.C.

hneiswender@Sirote.com

(205) 930-5329


