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I. Is obtaining personal jurisdiction over a foreign 

defendant under U.S. law enough? 

A. Jurisdiction in the U.S. 

 

B. Jurisdiction where judgment will be 

enforced. 



McGuireWoods | 7 
CONFIDENTIAL 

II. How can foreign defendants be served outside of 

the U.S.? 

A. Fed. R. Bankr. 7004 and Fed. R. Civ. P. 4 (f) 

B. Hague Convention on the service abroad of judicial and 

extra judicial documents 

C. Other methods “reasonably calculated to give notice”  

such as by the foreign jurisdiction’s law. 

D. Still, the service, to be effective, must be consistent with 

the Constitution and laws of the United States, Fed. R. 

Bankr. 7004(f). 
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III. When is personal jurisdiction “consistent with 

the Constitution and laws of the United States?” 

A. Territorial Approach.  Pennoyer v. Neff, 95 U.S. 714 

(1878) (personal jurisdiction extends only to the territorial 

reach of the forum). 

B.  “Minimal Contacts” approach.  International Shoe v.     

Washington, 326 U.S. 310 (1945) (state may authorize its 

courts to exercise personal jurisdiction over an out-of-

state defendant if the defendant has “certain minimum 

contacts with the state” such that maintenance of the suit 

does not offend “traditional notions of fair play and 

substantial justice”). 
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III. When is personal jurisdiction “consistent with 

the Constitution and laws of the United States?” 

(Cont’d) 

C. General v. Specific Approach, Helicopteros Nacionales de Columbia v. 

Hall, 466 U.S. 408, 414 (1984) (distinguishing “general jurisdiction” 

over all matters involving defendant v. “specific jurisdiction” involving 

only specific claim linked to defendants connections with forum).  See 

also Burger King v. Rudzewicz, 471 U.S. 462 (1985). 

D. “At home” approach for general jurisdiction. Daimler v. Bauman, 134 S. 

Ct. 746 (2014) (to establish “general jurisdiction,” the defendant’s must 

be so “continuous and systematic” as to render it “essentially at home” 

in the forum state). See also Goodyear Dunlop v. Brown, 564 U.S. 915 

(2011) and Kipp v. Ski Enterprise, 783 F.3d 695 (7 Cir. 2015).  

Examples: 

1) State of incorporation 

2) Principal place of business 

3) Other? 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

A. In re Chase & Sanborn, (Nordberg v. Granfinancira), 835 F.2d 

1341 (11 Cir. 1988), rev’d on other grounds, 492 U.S. 33 (1989) 

1) Columbian defendants served in Columbia in fraudulent transfer 

suit filed in federal district court in Miami. 

2) Court employs International Shoe analysis, balancing fairness and 

reasonableness, with consideration of: 

a) defendant’s purposeful interjection in forum state; 

b) burden on defendant; 

c) extent of conflict with sovereignty of defendant’s state; 

d) forum state’s interests; 

e) efficiency; 

f) importance of forum to plaintiff’s convenience and effective relief; and 

g) existence of alternative forum. 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

(Cont’d) 

3) Court notes disagreement among courts whether focus is on 

aggregate contacts with U.S. or particular state where court 

sits. 

4) Courts finds jurisdiction exists due to: 

a) Numerous transactions of defendants utilizing bank accounts in Florida 

and other states and litigated transfers originated in Florida and New 

York; 

b) Defendants purposefully interjected themselves in Florida and other 

U.S. jurisdictions; 

c) Defendants, both banks, were not unduly burdened by travelling to 

Miami to defend themselves; 

d) Florida has an interest in case outcome, and is most efficient forum due 

to presence of evidence and pending bankruptcy of Florida corporation; 

and 

e) U.S. law applies so Florida court is most suitable forum. 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

(Cont’d) 

B. In re Bernard L. Madoff Investment (Picard v. Igoin), 525 

B.R. 871 (Bankr. S.D.N.Y. 2015) 

1) Trustee of SIPC liquidation involving Ponzi scheme sues French 

residents in N.Y. bankruptcy court on fraudulent transfer theory.  

Defendants moved to dismiss for lack of personal jurisdiction.  

Court denies motion, finding trustee established prima facie case 

on jurisdiction and reserving final determination to trial. 

2) Defendants or their agents sign investments contracts in France 

with Madoff.  Many distributions from N.Y. sent to defendants.  

When Madoff entity goes into liquidation, Defendants file proofs of 

claim, participated in adversary proceeding through stipulations 

reserving jurisdictional rights, and moved to withdraw reference to 

district court. 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

(Cont’d) 

3) Court focuses on contracts with U.S. and reasonableness of 

asserting personal jurisdiction, looking to factors similar to 

those considered in Granfinanciera case. 

4) Court does not consider filing proofs of claim or minor 

involvement in stipulations and motion to withdraw reference 

to be determinative of jurisdiction on claim to recover funds. 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

(Cont’d) 

C. Official Committee v. Bahrain Islamic Bank, 549 B.R. 56 

(S.D.N.Y. 2016) 

1) Pursuant to confirmed Chapter 11 plan, official committee of 

unsecured creditors sues defendant bank headquartered in 

Bahrain in N.Y. bankruptcy court for avoidance of 

preference.  Bankruptcy Court dismisses for lack of personal 

jurisdiction.  District Court reverses. 

2) Defendant banks deliberately set up and used 

correspondent bank accounts in New York to engage in 

investments made by the debtor corporation. 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

(Cont’d) 

3) Court followed 2-step analysis, finding:  

a) The deliberate creation of U.S. correspondent accounts by 

defendant banks established “minimal contacts” with the 

United States; and 

b) The assertion of personal jurisdiction was reasonable, based 

on relevant factors such as: 

1) The burden on the defendant; 

2) The interests of the forum state; and 

3) The plaintiff’s interest in obtaining convenient and effective 

relief. 
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IV. What are the contours of specific jurisdiction in 

voidable transfer cases filed in a U.S. court? 

(Cont’d) 

D. See also 

1) In re Lehman Brothers Holdings (Lehman v. Bank of America), 

544 B.R. 16 (Bkrty. S.D.N.Y. 2015) (in case involving declaratory 

relief in dispute arising from Chapter 11 case, discusses “mere 

department” test, impact of withdrawn proofs of claim, and related 

“in rem” jurisdiction.) 

2) Refco Group Ltd., LLC v. Cantor Fitzgerald, 2014 U.S. Dist. 

LEXIS 79708 (S.D.N.Y. 2014) (touching on “mere department” 

test). 
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CONCLUSION 

I. Is there personal jurisdiction in court of adjudication and 

any expected court of enforcement? 

II. As to the U.S. at whole or the jurisdiction where the 

federal court sits: 

A. Is the defendant “essentially at home?” or 

B. Does the defendant have “minimal contacts with the 

jurisdiction and is the assertion of personal jurisdiction 

“reasonable” in view of the factors identified in Granfinanciera 

or other recent cases? 
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Choice of Law in Multinational Avoidance Actions 

19 

 Avoidance provisions in every country reflect a delicate balance between two 

conflicting values: 

 The need to return property transferred out of the estate prior to bankruptcy in 

accordance with the statutory scheme of priority (e.g., equality of similarly situated 

creditors, the absolute priority rule) 

 The need to avoid imposing too much uncertainty with regard to transactions that are 

normally unobjectionable  

 Two basic approaches to selecting avoidance law: 

 The “center of gravity test” (majority approach) 

 Deferential to local law; reduces uncertainty in the marketplace 

 Requires fact-intensive inquiry; more time-consuming, costly 

 The “law of the forum” 

 True home-country rule should be relatively difficult to manipulate 

 May be susceptible to bad faith maneuvering (e.g., COMI shifting) 

 

 

 

 



Choice of Law in Multinational Avoidance Actions: Maxwell 
and the Center of Gravity Test 

20 

 In re Maxwell Comm’n Corp., 186 B.R. 807 (S.D.N.Y. 1995), aff’d 93 F.3d 1036 

(2d Cir. 1996).  

 Before filling for bankruptcy in both the U.S. and the U.K., chapter 11 debtor, an English holding 

company, made substantial payments to certain of its lenders which would have qualified as 

preferences under U.S. but not U.K. bankruptcy law. 

 The two lower courts addressed the choice-of-law problem by counting and weighing contacts and 

determined that the presumption against extraterritoriality applied, and the U.S. preference action 

was dismissed. 

 The Court of Appeals for the Second Circuit affirmed the lower court decisions, concluding that, in 

addition to the choice of law analysis, principles of international comity counseled against applying 

the U.S. Bankruptcy Code in these circumstances. 

 

 



Choice of Law in Multinational Avoidance Actions: Other 
Cases 

21 

Madoff Securities, 513 B.R. 222 (S.D.N.Y. 2014) (dismissing recovery claims 

asserted by Madoff Securities trustee against foreign subsequent transferees on 

the basis that section 550(a)(2) of the Bankruptcy Code did not apply 

extraterritorially under the circumstances and, alternatively, that international 

comity considerations prohibited recovery from these foreign entities). 

In re French, 440 F.3d 145, 150 (4th Cir. 2006) (applying U.S. avoidance laws to 

a debtors’ prepetition transfer to her children (also U.S. residents) of real property 

located in the Bahamas; U.S. had a “stronger interest” in regulating the 

transaction where transferor, transferee and vast majority of interested parties 

were based in the U.S.) 

 

 



Discovery in Multinational Insolvency Cases 

22 

 At an increasing rate, U.S. courts are hearing cases in which parties seek 

evidence located abroad or parties to a foreign or international proceeding 

seek evidence located in the United States. 

 Foreign states are often unfamiliar with and wary of U.S. discovery practices. 

 U.S. approach to discovery is relatively liberal and driven by the parties 

 Non-U.S. approaches are more targeted and often subject to strict court supervision 

 Planning for International Discovery 

 Discovery in a non-U.S. jurisdiction to assist U.S. proceedings 

 Discovery in the U.S. to assist proceedings in a non-U.S. jurisdiction 

 UNCITRAL Model Law 

 



Discovery in Multinational Insolvency Cases 
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 Discovery in Non-U.S. Jurisdictions: Issues to Consider 

 Nature of the evidence sought (e.g., documentary, testimonial) 

 Geographical location of the evidence 

 Owner or custodian of the evidence 

 How the parties intend to request production of evidence 

 Consensual v. contested nature of the request 

 Applicable treaties, conventions and laws/practices (e.g. data protection) 

 E-discovery issues 

 Other practical considerations (e.g., time needed for production) 

 Discovery in U.S. Jurisdictions 

 Requests made under the Hague Convention 

 Requests made under 28 U.S.C. § 1782 

 Chapter 15 of the Bankruptcy Code 
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General Rule 

 United States judgments are not granted recognition 

outside the United States. 

 Early cases on recognition of foreign judgments 

– Hilton v. Guyot 

– 159 US 113 (1895) 

25 
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General Rule 

 It appears, therefore, that there is hardly a civilized 

nation on either continent, which by, general law, allows 

conclusive effect to an executory judgment for the 

recovery of money. (Hilton v. Guyot) 
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General Rule 

 The reasonable, if not the necessary, conclusion 

appears to us to be that judgments rendered in France, 

or in any other foreign country, by the laws of which our 

own judgments are reviewable upon the merits, are not 

entitled to full credit and conclusive effect when sued 

upon in this country, but are prima facie evidence only of 

the justice of the plaintiff’s claim. (Hilton v. Guyot) 
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Development of Concepts of 

Territorialism v. Universality 

Isle of Man (2004) 

 Cambridge Gas Transport Corporation - Deemster 

Kerruish recognition by Isle of Man Court of plan of 

reorganization from the United States 

 Affirmed by Privy Council 

 Re: Rubin v. Eurofinance SA 

 UKSC 46 October 2012 
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Development of Concepts of 

Territorialism v. Universality 

 The UK Supreme Court decision reversed the High 

Court of Justice and Court of Appeals which altered the 

long-standing position that a foreign court would not 

enforce a judgment in personam if the defendant has not 

submitted to the jurisdiction. 

 UNCITRAL Model Law on Cross-Border Insolvency 

(1997) 

 

29 



©  2017  Husch  B lack we l l  LLP  

Development of Concepts of 

Territorialism v. Universality 

 Article 7.  Additional Assistance Under Other Laws 

– Nothing in this law limits the power of a court to 

provide additional assistance to a foreign 

representative under other laws of this State. 

 Article 22.  Relief That May Be Granted Upon 

Recognition of a Foreign Proceeding 

– 1(G) Granting any additional relief that may be 

available under the laws of this state. 
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Development of Concepts of 

Territorialism v. Universality 

 Examples of Recognition of US judgments in the Isle of 

Man, Channel Islands and Cayman Islands 

– Ongoing work by UNCITRAL working Group (V) 

Insolvency to address Rubin related issues 
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