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Our Panel

• Moderator:  Howard Brod Brownstein, President, 
The Brownstein Corporation, Conshohocken, PA

• Emily V. Burton, Partner, Young Conaway Stargatt 
& Taylor, Wilmington, DE 

• Laura E. Krabill, Partner, Ballard Spahr LLP, 
Philadelphia, PA

• Julia G. Mirabella, Associate, Sidley Austin LLP, 
Washington, DC
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Howard Brod Brownstein

• President, The Brownstein Corporation – Turnaround & Crisis Mgmt.

• Over 40 years’ experience as independent corporate board member for 
publicly-held and privately-owned companies, and large nonprofits

• Director, P&F Industries (NasdaqGM: PFIN); Chair, Nom/Gov and 
Strategic Planning/Risk Assessment Committees; Audit Committee; 
Former Director, Renew Financial, A.M. Castle, PICO Holdings

• Director, Merakey:  large nonprofit with over 10,000 employees, involved 
in healthcare, education and social services.

• NACD Board Leadership Fellow, Immediate Past President/Chair, NACD 
Philadelphia Chapter; Vice Chair, ABA Corporate Governance Committee

• Author of over 90 articles, textbook chapters and eBooks

• Harvard University J.D. & M.B.A., University of Pennsylvania B.S. 
(Wharton) & B.A.

Contact Information:  610-828-1300, howard@brownsteincorp.com
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Emily V. Burton

• Partner, Young Conaway Stargatt & Taylor, Wilmington, DE 

• Litigates internal governance issues and complex commercial disputes, 
primarily in the DE Court of Chancery.

• Deep and broad expertise with DE corporate and alternative entity law, as 
well as a particular expertise representing special committees

• Advised a special litigation committee recently described as a “Textbook 
example” of how committees should operate by the Delaware Court of 
Chancery

• Author of numerous articles in legal publications and frequent speaker on 
corporate governance and related litigation

• J.D. and B.A., Boston University 

Contact Information: (302) 571-6747 or eburton@ycst.com
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Laura E. Krabill 

• Partner, Ballard Spahr LLP, Philadelphia

• Advises corporate boards and special litigation and demand review committees 

in addressing derivative litigation and shareholder demands

• Has led investigations by special litigation committees of several Fortune 100 

companies 

• Litigates shareholder derivative cases, securities class actions and complex 

commercial matters

• Has authored a number of articles regarding corporate governance and 

securities issues

• J.D., Georgetown University Law Center, B.S. Electrical Engineering, North 

Carolina State University

Contact Information:  215-864-8848, krabilll@ballardspahr.com
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Julia G. Mirabella

• Associate, Sidley Austin LLP, Washington, DC

• Government Litigation and Investigations practice group, advises clients on a 

broad range of issues in connection with government and internal investigations, 

special committee and board-led investigations, whistleblower complaints, and 

building, enhancing and testing compliance programs. 

• Represents public companies, financial institutions, and senior officers in 

connection with high-profile and complex matters including domestic and cross-

border internal investigations as well as investigations initiated by the 

Department of Justice, U.S. Securities and Exchange Commission (SEC), the 

Financial Industry Regulatory Authority (FINRA) and other federal and state 

regulators. 

• J.D., Boston University, Law Center, University of Virginia, B.A.

Contact Information:  (202) 736 8486 or jmirabella@sidley.com
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What We’ll Cover Today

• Context for special committees and investigations: applicable 

law and regulation, company bylaws, and committee charters

• Circumstances that are beyond the purview of a standing 

committee, or otherwise call for a special committee of 

independent directors

• How special committees are composed and operate

• Circumstances that call for board investigations 

• How special investigations are conducted

• Working with existing and special counsel, and special 

advisors

• How COVID-19 has changed the risk landscape
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When are Special Board Committees Appropriate?

• Circumstance outside the purview of a standing 

committee, that a standing committee cannot address, 

and/or that call for an unusual level of activity beyond 

the full board’s bandwidth

• Actual or impending governmental or regulatory action 

or private litigation

• Material transactions, especially if involving insiders

• Oversight of a special investigation

• Occurrence suggesting a breakdown in management or 

board oversight
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Examples of Circumstances When Special Board 

Committees are Necessary

• Serious regulatory action or consent decree

• Material M&A, sale of company, going private transaction

• Transactions or decisions involving insiders or controlling 

shareholders

• Material litigation, especially (but not limited to) for or 

against insiders or controlling parties

• Oversight of an investigation

• Executive or board misconduct

• Material financial restatement or insolvency
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Issues to Consider in Forming a Committee

• Board fiduciary duties

• Independence and disinterestedness of committee 

members

• For public companies, SEC and stock exchange 

regulations

• Company bylaws and committee charters

• Potentially, stockholder agreements or other contractual 

obligations

• Actual or appearance of conflicts
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How special committees are composed and operate

• Board votes, pursuant to bylaws, to create a special 

committee, specifying its purpose, authority, duration, level 

of board oversight, membership, and access to resources

• Typically composed only of independent board members 

(may require appointing additional board members)

• Committee’s purpose may imply its duration, e.g., to review 

and recommend approval of a transaction, oversee an 

investigation, etc.

• Committee determines how to conduct and document its 

tasks
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Circumstances that call for board investigations 

• Threshold issue:  Is it a board matter?

• Regulatory, legal or reputational issue

• Potential conflict of interest for top management

• Occurrence or condition that is potentially material –

financially or reputationally – which suggests possible 

lack of adequate management oversight or discipline

• Especially where continuation or recurrence is possible, 

or otherwise requires discovery of complete facts and 

implications, and possible follow-up actions
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How board investigations are conducted

• Board decision whether special board committee is 

appropriate to conduct or oversee investigation

• Board or special committee decision whether outside 

counsel and/or advisors are necessary and appropriate

• Budget and timetable

• Regular board or special committee oversight

• Report to board (and possibly court) of results of 

investigation, including any necessary government filings 

and reports to stakeholders
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Legal and ethical issues surrounding board 

investigations

• Potential committee member conflicts

• Legal representation

• Attorney-client privilege

• Preventing retribution against whistleblowers and others 

who provide evidence

• Discovery and discoverability
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Questions Boards Should Be Asking 

on a “Clear Day”

• Are our bylaws and committee charters up to date?  What are the 

bylaw mechanisms by which a special committee can be created or a 

board investigation initiated?

• What is our readiness in case we needed a special committee or 

investigation?  Do we have a sufficient number of independent directors?

• What are our areas of company activity that might conceivably give 

rise to an issue necessitating a special committee or board investigation?

• Do we utilize “executive sessions” of our board and committee meetings 

to actively discuss potential risk areas?

• Is our “board culture” inquisitive and curious of management, especially 

with respect to critical issues or when there are unexpected occurrences 

or material transactions?
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Additional Information
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• Missal, Michael J., Lambrakopoulos, Stavroula E. and Kowalk, Curtis S., “Conducting 

Internal Investigations”, K&L Gates LLP, 2015

• ABA Business Law Section, Corporate Governance Committee, “Internal 

Investigations Under the New DOJ Guidance”, 2015 Fall Meeting, November 2015 

https://www.americanbar.org/digital-asset-

abstract.html/content/dam/aba/events/business_law/2015/11/fall/materials/internal-

investigations-201511.pdf

• Gregory, Holly, J., “Board-Driven Internal Investigations”, Practical Law, May 2016 

https://content.next.westlaw.com/Document/I0d626fd5075811e698dc8b09b4f043e0/Vie
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Questions?
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Thank you!
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