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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-888-450-9970 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 

 

FOR LIVE EVENT ONLY 
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Drafting and Interpretation Challenges 

Drafting Tips / Best Practices 
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General Drafting Tips 

 “Efforts” provisions formulations 

• Best efforts 

• Commercially reasonable best efforts 

• Commercially reasonable efforts 

• Reasonable best efforts 

• Good-faith best efforts 

• Every effort 

• Reasonable efforts 

• Commercially reasonable and diligent efforts 

• Diligent efforts 

• Good-faith efforts 
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General Drafting Tips (cont.) 

 There are distinctions among various formulations.  But how 

significant are the differences? 
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General Drafting Tips (cont.) 

 Which Agreement? 

• Letter of Intent 

• Definitive Acquisition Agreement 

• Ancillary Agreements 

 Which side are you on? 

• Covenanting party vs. recipient 

• Seller vs Acquiror 

• Deal certainty 
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General Drafting Tips (cont.) 

 Define “Efforts” terms in the Acquisition Agreement, 
specifying level of effort covenanting party must use to satisfy 
obligation 

• Be unambiguous 

• Be broad enough to capture relevant actions under Acquisition Agreement 

• No guaranteed outcome 

 If two or more standards are used in Acquisition Agreement, 
make sure that it is intentional and that the different 
standards are defined 

 Consider whether “Efforts” clause should instead be flat 
obligation 
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General Drafting Tips (cont.) 

 Use “Efforts” terms consistently throughout Acquisition 

Agreement 

• Using different “Efforts” terms inconsistently or using “Efforts” terms without 

definition invites courts to impose their standards 

 Use objective criteria or benchmarks 

• Time frames -- promptly as practicable / in most expeditious manner 

practicable / within specific number of days (or weeks or months) from date 

of Acquisition Agreement or by a specified date 

• Triggering event 
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General Drafting Tips (cont.) 

 Efforts used by covenanting party in connection with other 

contracts imposing an efforts standard 

 How covenanting party would have acted if covenanting 

party and other party were united in same entity 

 Industry practice 

 Specific industry peers or companies meeting similar 

financial metrics 
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General Drafting Tips (cont.) 

 Include carve-outs in definition, setting forth what “Efforts” 

clause does not require of covenanting party 

• Spending dollar amounts, including for filing fees, fees and expenses of 

outside counsel or advisors or excessive employee costs 

• Engage in conduct that would reasonably be expected to have a material 

adverse effect on convenanting party 

• Take actions that would subject it to liabilities 

• Take actions in contravention of law or regulatory requirements 

• Take actions that would impact solvency or existence 
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General Drafting Tips (cont.) 

 Consider including mechanism for business leaders to meet 

and confer at early sign of dispute 

 “Reasonable efforts” as fall-back 
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General Drafting Tips (cont.) 

 Seller-specific tips 

• Require Acquiror to use due diligence in pursuing result 

• Require frequent written status reports 

• Allow Seller to intervene (such as in pursuit of financing) 

• Emphasize short time periods 

• Require fee or expense reimbursement if Acquiror invokes failure to obtain 

to support walk-away 

 How do “Efforts” covenants tie in with Closing conditions? 

• Deal certainty is overriding goal for Seller 
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Acquisition Agreement “Efforts” Provisions 

 Definitions examples 

• “Best Efforts” means the efforts that a prudent Person desirous of 
achieving a result would use in similar circumstances to ensure that such 
result is achieved as expeditiously as possible on commercially reasonable 
terms 

• “Commercially Reasonable Efforts” means the efforts that a prudent 
Person desirous of achieving a result would use in similar circumstances to 
achieve such result as expeditiously as practicable; provided, however, 
that a Person required to use commercially reasonable efforts under this 
Agreement will not be required to take actions that would result in a 
material adverse change in the benefits to such Person of this Agreement 
and the transactions contemplated hereby or to dispose of or make any 
change to its business, expend any material funds or incur any other 
material burden 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Definitions examples (cont.) 

• “Commercially Reasonable Efforts” means efforts consistent with the past 

practices of similarly situated [pharmaceutical] companies with respect to 

similarly situated [pharmaceutical] products 

• “Commercially Reasonable Efforts” means efforts consistent with the past 

practice of Acquiror related to research and development, regulatory 

approval, commercialization and sales and marketing of similar [oncology 

therapeutic] products with similar market potential at a similar stage in 

development 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Seller pre-Closing operations covenant 

• Flat covenant (“Seller shall conduct its business in the ordinary course”) 

versus “Efforts” covenant (“Seller shall use its reasonable / commercially 

reasonable efforts to conduct its business in the ordinary course”) 

• Flat covenant more frequently used 

 Obtaining stockholder approval of Transaction 

• Obligation to provide information promptly, support and recommend 

• “Fiduciary outs” (subject to break-up fee and other Acquiror deal 

protections) 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Antitrust or other regulatory approvals 

• General balancing of specificity and certainty in Acquisition Agreement 

versus leverage with Regulator 

• Antitrust covenants range from “any and all steps” (“hell or high water”) to 

“no actions” to eliminate antitrust concerns or receive antitrust clearance 

• Detailed “Efforts” covenants identify problematic lines of business or assets 

to be divested 

• Reverse break-up fee if Acquisition fails to close because of antitrust 

concerns 

• Ticking fees that increase based on length of time it takes to address 

antitrust concerns 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Antitrust or other regulatory approvals (cont.) 

• Negative covenants of Acquiror restricting pre-Closing acquisition of assets 

or business or other actions that could exacerbate antitrust problems 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Covenants to obtain Acquisition Financing 

• Acquiror shall, and shall cause its Affiliates to, use reasonable best efforts 

to obtain the Debt Financing on the terms and conditions described in the 

Debt Commitment Letter, including using reasonable best efforts to (i) 

enter into definitive agreements with respect to the Debt Financing 

(including agreeing to any requested changes to the Debt Commitment 

Letter by the committed lenders in accordance with the related flex 

provisions), (ii) satisfy (or obtain a waiver) on a timely basis of all 

conditions in such definitive agreements (within Acquiror’s control) and (iii) 

consummate the Debt Financing contemplated by the Debt Commitment 

Letter at Closing. 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Obtaining required third-party consents 

• Timing of pursuit of consents 

• Money expenditures 

• Thresholds for Closing condition 

• Third-party leverage issues 

 

46 



Acquisition Agreement “Efforts” Provisions 

(cont.) 

 Employment Agreements 

• Executive / employee leverage issues 

• Forms attached to Acquisition Agreement when signed 

• Mitigate risk by having agreements signed (with effectiveness “springing”  

at Closing) at time of Acquisition Agreement signing 

 Legal Opinions 

• Corporate opinions / Tax opinions 

• Forms attached to Acquisition Agreement when signed 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 “Efforts” clauses and Earn-Outs 

• An earn-out is consideration in a M&A transaction payable to Seller which 

is contingent upon the future performance of the target business or based 

on the achievement of certain (financial or non-financial) milestones 

• Sellers seek protective covenants given potentially perverse earn-out 

incentives (including requiring Acquiror to operate business in the ordinary 

course, run business to maximize earn-out and good faith and fair dealing) 
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Acquisition Agreement “Efforts” Provisions 

(cont.) 

 “Efforts” clauses and Earn-Outs (cont.) 

• Seller should ensure the Acquisition Agreement expressly defines scope of 

effort and required actions of Acquiror in pursuit of an earn-out milestone 

(including agreement to act based on qualitative operational covenants and 

to take specific enumerated actions) 

• Acquiror should be cautious about adding “good faith” 

• Define impact of other new acquisitions 

• Acquiror should consider optional “safe harbor” events that, if met, satisfy 

“efforts” requirement without creating mandatory obligations 

• Define specific circumstances (beyond force majeure) excusing Acquiror 

from “efforts” obligation 
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Other Considerations 

 Was “Efforts” clause included in early draft and then changed 

or deleted? 
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Thank You 

Mark J. Mihanovic 

McDermott Will & Emery 

275 Middlefield Road  

Suite 100 

Menlo Park, CA 94025 

+1 650 815 7400 

mmihanovic@mwe.com  
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