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WHEN THE DEBTOR DEFAULTS UNDER 
A CONFIRMED PLAN 
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OTHER POST-CONFIRMATION ISSUES
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IMPACT OF CONFIRMATION UNDER 
CHAPTER 11 AND SUBCHAPTER V

What happens when a Plan is confirmed?
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CONFIRMATION 
REQUIREMENTS

 The Plan must comply with the Bankruptcy Code requirements, notably Section
1129(a)

 Key requirements under 1129(a) are:
o 1129(a)(7): “best interest of creditors” test (creditors must do no worse than in 

liquidation)
o 1129(a)(8): each class must (1) accept the plan or (2) must be unimpaired

(subject to “cramdown”)
o 1129(a)(9): payment in full of certain priority claims (including administrative 

expenses)
o 1129(a)(10): if there is an impaired class, plan must be accepted by at least one

impaired class
o 1129(a)(11): plan must be feasible (not likely to be followed by another

bankruptcy)
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EFFECT OF 
CONFIRMATION 
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Provisions of the Plan are binding on parties in 
interest, discharges debtor from any debt that 
arose prior to the confirmation

Vests all property of the estate in the Debtor 
(unless otherwise provided in the Plan or 
Confirmation Order)

Operates as a permanent injunction against 
any act to collect a discharged debt

Provides certain Debtors with a "fresh start"



DEBTOR
DISCHARGE AND 
RELEASES

 An estate release extinguishes claims held by the Debtor(s)
against identified non-debtor parties.

 The claims subject to an estate release may arise before or
during the administration of a Chapter 11 case.

 An estate release often is included as a key element of a
Plan/Restructuring Support Agreement negotiated
prepetition.

 Estate releases generally are not controversial, as they are
specifically authorized by Bankruptcy Code Section
1123(b)(3)(A).

 Courts evaluate a proposed estate release using the standard
employed for approving settlements under Bankruptcy Rule
9019. Therefore, absent unusual circumstances, a court will
approve an estate release, unless the decision to authorize
the release falls below the lowest point in the range of
reasonableness.
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THIRD-PARTY 
DISCHARGE AND 
RELEASES 

 A Third Party Release may be consensual or non-consensual. 
o Case law varies on what constitutes a “consensual release”; 

some courts require affirmative consent to the release by 
opting in to the release by checking a box on a plan voting 
ballot; other courts do not deem consent unless the creditor 
affirmatively opts out by checking an opt-out box or filing an 
objection to the plan and expressly opting out.

 The circuit courts of appeals are split as to whether a bankruptcy 
court has authority to provide a nonconsensual third party 
release.
o The minority view, held by the Fifth and Tenth Circuits, bans 

such nonconsensual releases on the basis that they are 
prohibited by section 524(e) of the Bankruptcy Code, which 
provides generally that "discharge of a debt of the 
debtor does not affect the liability of any other entity on, or 
the property of any other entity for, such debt."

o By contrast, the majority of the circuits that have considered 
the issue—including the Second, Fourth, Sixth, Seventh, and 
Eleventh Circuits—have found such releases and injunctions 
permissible under certain circumstances.

7



EMERGENCE FROM BANKRUPTCY 

After plan is confirmed, the debtor emerges from Chapter 11 
on “Effective Date”
oThe “Effective Date” occurs when all conditions in the plan are met and the stay period 

has passed or been waived
oSubject to 14-day stay period (to permit appeal of confirmation)
oBankruptcy court may waive the stay upon request

On Effective Date:
oAssets vest in reorganized debtor “free and clear” of all liens and claims except as 

provided under the plan
oReorganized debtor is “discharged” from all prepetition debt (other than as in the plan)
oExit financing replaces DIP financing

8
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KEY DIFFERENCES IN 
SUBCHAPTER V

Designed to be like
a Chapter 12 for 

non-farm 
businesses

Limited Eligibility 
for Debtors

No Absolute 
Priority Rule

Confirmation 
without ANY 

consenting class 
possible

Consent vs. Non-
consent Plan 

confirmation is 
significant
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KEY DIFFERENCES IN 
SUBCHAPTER V
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New Participant-
“The Subchapter V 

Trustee”

Post-Confirmation 
Plan Modification 

Restricted to 
Debtor Alone

No US Trustee 
Fees (But Sub V 

Trustee Fees Can 
Be Very High)
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DISCHARGE IN SUB V CHAPTER 11

 If a “Consent Plan” under 1191(a)             the 
discharge enters upon confirmation of the 
Plan. §1141(d)

 If a “Cramdown Plan” under 1191(b)    
discharge enters upon completion of the     
36-60 month Plan. §1192 
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SUB V TRUSTEE 
ROLE IN 

CONSENT PLAN

 If confirmed under 11 U.S.C. §1191(a) as a “Consent Plan”, the 
Trustee is terminated upon substantial consummation. §1183(c)(1)

 Debtor MUST file notice of consummation within 14 days and 
serve all parties. §1183(c)(2)

 Can be reappointed by U.S. Trustee if Debtor seeks to modify 
confirmed Plan.
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SUB V TRUSTEE ROLE IN 
CRAMDOWN PLAN
 If confirmed under 11 U.S.C. §1191(b) as a 

“Cramdown Plan”, the Trustee remains in the 
case. §1183

Trustee acts as payment conduit to creditors 
pursuant to terms of the Confirmed Plan. 
§1194(a)
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SUB V PROPERTY OF THE ESTATE

 If confirmed under 11 U.S.C. §1191(a) as a
“Consent Plan”              the estate concludes at 
confirmation. §1141(b)

 If confirmed under §1191(b)               property
of the estate includes post-confirmation
property and earnings (just like Chapter  13)
and can be significant if converted to Chapter
7 per §1186

14
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NO RUSH TO CLOSE CASE IN SUB V

 Because there
are no U.S.
Trustee fees in a
Sub V case, the
case can remain
open without
incurring large
expenses.

15
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USE OF POST-CONFIRMATION 
ENTITIES

What happens when a Plan is confirmed?
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THE CONTINUING ROLE OF THE 
COURT, DEBTOR AND U.S. TRUSTEE

Notwithstanding the entry of the Confirmation Order, the Court has the 
authority to issue any other order necessary to administer the estate. Fed. 
R. Bankr. P. 3020(d). This authority would include the post-confirmation
determination of objections to claims or adversary proceedings, which
must be resolved before a plan can be fully consummated. Sections
1106(a)(7) and 1107(a) of the Bankruptcy Code require a debtor in
possession or a trustee to report on the progress made in implementing a
plan after confirmation. A chapter 11 trustee or debtor in possession has a
number of responsibilities to perform after confirmation, including
consummating the plan, reporting on the status of consummation, filing
post-confirmation reports, paying U.S. Trustee fees, and applying for a final
decree.
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POST-
CONFIRMATION 

TRUSTS 

 A post-confirmation trust can be created as a vehicle for
administering a Chapter 11 estate, including:

o complying with tax reporting and other obligations;
o selling trust assets under section 363 of the Bankruptcy Code,

including the sale of de minimus assets without court approval;
o retaining key former employees of the debtor to help administer

the trust(such as back-office functions); and
o retaining necessary professionals to help the trustee perform its

duties.

 Resolving disputed claims, including the authority to settle claims
under a certain amount without court approval and larger claims with
court approval; and pursuing causes of action as a successor to the
DIP, including avoidance actions.

 Creating separate pools of funds or securities to:
o repay creditors under a confirmed plan;
o fund and prosecute litigation; or
o pay the administrative costs of the trust.

 Shortening the time and expense of Chapter 11 by delaying resolution
of contentious disputes until after the plan is confirmed.
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TYPES OF POST-
CONFIRMATION 
TRUSTS
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D&O or Avoidance Litigation Trust: Derivative claims against former officers or 
directors may be brought by the debtor (e.g., Sears v. Eddie Lampert) or by a 
separate litigation trust (e.g., Resorts Int’l Litigation Trust v. Trump). Avoidance 
actions, such as preference or fraudulent transfer claims, are often 
unencumbered by DIP financing and can be transferred to a trust for 
prosecution.

Several types of post-confirmation trusts can be established to liquidate assets 
for distribution to creditors. A plan can provide for a single trust or multiple 
trusts, each for the benefit of specified creditor groups or purposes. For 
example, the General Motors Chapter 11 plan established four separate trusts 
to address different stakeholder groups (see In re Motors Liquidation Co., Case 
No. 09-50026 (Bankr. S.D.N.Y.), Chapter 11 Plan).

Environmental Response Trust: An environmental response trust is typically 
established under the terms of a settlement entered into between the debtor 
and an environmental enforcement agency that is incorporated into the terms 
of the Chapter 11 plan. These settlements can be complex and may include 
other potentially responsible parties.

Asbestos and Other Mass Tort Trusts: Asbestos and other mass tort trusts often address 
present and future tort claims, which, if allowed, are paid from assets, including 
insurance, contributed to the trust. For an example of a non-asbestos mass tort trust, 
see In re PG&E Corp., Case No. 19-30088 (Bankr. N.D. Cal.), Plan Supplement. For an 
example of an asbestos trust, see In re Maremont Corp., Case No. 19-10118 (Bankr. D. 
Del.), Order Approving Disclosure Statement and Confirming Plan, Exhibit C; and In re 
Motors Liquidation Co., Case No. 09-50026 (Bankr. S.D.N.Y.), Chapter 11 Plan, Exhibit A.



JURISDICTIONAL ISSUES 

 Under 28 U.S.C. Section 1334(b), the bankruptcy court has
jurisdiction over all civil proceedings:
o Arising under a bankruptcy case
o Arising in a bankruptcy case
o Related to a bankruptcy case

 "Related to" jurisdiction is generally interpreted broadly, but
many courts have limited its scope post-confirmation. These
causes of action must typically:
oHave a close nexus to the confirmed plan or proceeding
o Affect the interpretation, implementation, consummation,

execution, or administration of the confirmed plan or litigation
trust agreement

o Be described in the plan with specificity

20
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JURISDICTIONAL ISSUES  - CONTINUED

The bankruptcy court's post-confirmation jurisdiction cannot be more than
it was during the Chapter 11 case. For example, the bankruptcy court has
jurisdiction to enter a final judgment only on matters and rights conferred
by the Bankruptcy Code. See Stern v. Marshall, 564 U.S. 462 (2011).

A bankruptcy court's jurisdiction does not diminish post-confirmation
when the debtor is collecting assets for the benefit of creditors under a
liquidating plan. See Lehman Bros. Holdings Inc. v. 1st Advantage Mortgage,
LLC (In re Lehman Bros. Holdings Inc.), 2018 WL 3869606, at *6 (Bankr.
S.D.N.Y. Aug. 13, 2018).

21
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REMEDIES FOR DEFAULTS 
UNDER THE CONFIRMED PLAN

What happens if a Debtor defaults?

22
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TYPES OF POST-
CONFIRMATION DEFAULTS
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Payment Defaults

Exit Financing 
Defaults

Unauthorized Sale 
of Assets

Missed Deadlines



CHAPTER 11 DEFAULT
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If the plan cannot be implemented because a default 
occurs, the reorganized debtor has several options, 

including:

• Attempting to cure the default.
• Converting the case to a Chapter 7 liquidation.
• Commencing a new bankruptcy case to reorganize or

liquidate.
• Modifying the existing plan.

If there are sufficient grounds, the court will allow 
amendment/modification to enable a debtor to comply 

with the plan’s terms. Otherwise, the case may be 
dismissed or converted to a Chapter 7 case (sua sponte 

or on motion)

• Revocation of the Confirmation Order is an undoing or
cancellation of the confirmation of a plan. A request for
revocation of confirmation, if made at all, must be made
by a party in interest within 180 days of confirmation.
The court, after notice and hearing, may revoke a
confirmation order "if and only if the [confirmation]
order was procured by fraud." 11 U.S.C. § 1144.

• If dismissed, creditors may use collection methods
(e.g. filing a lawsuit or foreclosure proceedings).
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SUBCHAPTER V 
§1191(A) 

CONSENT PLAN 
DEFAULT

 The plan should include remedies for default.

 If no plan specifics, a default is treated like a breach of contract.

o A confirmed chapter 11 plan is binding on the interested parties, 
regardless of whether they even file a claim. 11 U.S.C. §
1141(a).  

oUpon confirmation, the plan becomes a new contract that has 
been “sanctioned by the court, between the debtors and their 
pre-confirmation creditor.”   Matter of Penrod, 169 BR 910, 916 
(Bankr. N.D. Ind. 1994).
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SUBCHAPTER V 
§1191(B)

CRAMDOWN 
PLAN DEFAULT

 The plan MUST include remedies for default in order to be “fair
and equitable”.

 Secured Creditors retain their liens and can pursue state law
remedies.

 Unsecured Creditors can implement plan protections.

 Parties in interest may seek dismissal or Chapter 7 conversion.

o There has been no discharge entered per §1192

o Property of Estate continued to accrue per §1186
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PROTECTING NON-
CONSENTING CREDITORS
UNDER SUBCHAPTER V

Plan Drafting Considerations

27
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INVOLUNTARY LIQUIDATION

The Chapter 11 plan can
provide for the 
involuntary liquidation of 
assets, most likely by the 
Subchapter V trustee.

A default provision within 
the Chapter 11 Plan 
would allow the debtor 
to retain some control 
over WHAT assets are 
liquidated and HOW.

28
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SAMPLE INVOLUNTARY LIQUIDATION 
PLAN PROVISION

29

Default of Plan; Notice Required. In 
the event of any material default of the 

provisions of this Plan, the Subchapter V 
Trustee, a creditor or other party in 

interest aggrieved by such default may 
provide written notice to the 

Reorganized Debtor and to the 
Subchapter V Trustee (a “Default 

Notice”). The Default Notice must 
describe with specificity the nature of 

the default alleged and the steps 
required of the Debtor (or, if applicable, 
the Subchapter V Trustee) to cure such 

default.

Opportunity to Cure. The Reorganized 
Debtor (or, if applicable, the Subchapter 

V Trustee) shall have thirty (30) days 
after receipt of a written Default Notice 

to cure such default. The aggrieved 
Person shall take no further action until 
at least thirty (30) days have passed and 

the Debtor (or, if applicable, the 
Subchapter V Trustee) has not cured or 
substantially complied with the Default 

Notice. Even after the thirty (30) day 
period has expired, the Reorganized 

Debtor (or, if applicable, the Subchapter 
V Trustee) may cure a default at any 

time, even after an application or 
motion has been filed by an aggrieved 

party.

Treatment of Uncured Default of Plan.  
If the Reorganized Debtor defaults in its 
obligations under the Plan, and after the 
required notice and opportunity to cure, 

the default remains uncured, the 
aggrieved party may bring the matter 
before the Bankruptcy Court, and the 

Court may thereafter order the 
Subchapter V Trustee to liquidate 
[identified asset] and disburse the 
proceeds as appropriate to pay the 

obligations under the plan or provide 
such other relief at the Court’s 

discretion.
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RETENTION OF ESTATE ASSETS
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Ordinarily, the Confirmation of 
a Chapter 11 Plan will “vest all 
the property of the estate in 

the debtor.” §1141(b) 

§1141(b) allows exception to
the automatic vesting of

property of the estate in the 
debtor—“Except as otherwise 
provided in the plan or order 

confirming the plan….” 
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SAMPLE RETENTION OF PROPERTY 
PLAN PROVISION

Retention of Property in the Estate. The Bankruptcy Code provides that upon 
confirmation, except as otherwise provided in the plan or the order confirming 
the plan, the property of the estate vests in the Debtor.  This Chapter 11 Plan 
contains such an exception.

Upon confirmation, all property of the estate will vest in the Debtor except for 
the following intellectual property, hereinafter referred to as “retained 
property”: [description of retained property].  The Debtor may continue to use 
the retained property without restriction in the same normal and ordinary way 
it would be used by an entity in the Debtor’s industry and trade, however, the 
Debtor may not encumber, transfer, convey any interest of, or sell the retained 
property without approval of the Court pursuant to a noticed motion under 11 
U.S.C. §363.   

31
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GRANTING OF SECURITY INTEREST

 The granting of the security interest could be in
tangible or intangible personal property of the
debtor.

 Debtors should be aware that this may impair
their ability to obtain exit financing or future post-
confirmation credit if such lenders would be junior
to the protected parties under these plan terms.

 Use “race” provisions to avoid need for
distribution trust.
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SAMPLE 
SECURITY 

INTEREST PLAN 
PROVISION

To protect the unsecured creditors, upon the request of 
any unsecured creditor within 180 days following the 
Effective Date, the Debtor will execute and provide to 
the unsecured creditor documents providing the grant 
of a security interest in all property of the Debtor, 
including the intangible assets (e.g., contract rights, 
cash collateral, and accounts receivable) of the Debtor.  
Although the Debtor will provide said document(s) to 
the requesting creditor, the Debtor will take no steps to 
record the documents in such a way as to perfect the 
security interest as provided by Article 9 of the Uniform 
Commercial Code; it is incumbent on the creditor to 
timely perfect their security interest. Creditors should 
also be aware that their priority in the collateral will 
vary, depending on the order in which the security 
interests are granted, which will be on a “first come, 
first served” basis by the Reorganized Debtor.
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THIRD-PARTY GUARANTEES

34

Downside to having a third-party guarantee as your default remedy is that it may 
require litigation to actually be paid (i.e., suing the guarantor).

The most likely candidate for a third-party guarantee from a business entity are 
the interest holders of the debtor. They are often already guarantors.

For an individual, a third-party guarantee by someone important to the debtor 
but otherwise not involved in the bankruptcy proceeding may be a good choice. 
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SAMPLE THIRD PARTY GUARANTOR 
PLAN PROVISION

 [third-party guarantor] (hereinafter “the guarantor”) 
personally and individually guarantees unconditionally full 
and prompt payment of obligations due under this 
Chapter 11 Plan for the Debtor and any successor in 
interest.  A written personal guarantee, executed and 
notarized by the guarantor is attached to the Plan as 
Exhibit C.
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PAYMENT BONDS

36

It is merely an insurance product that 
provides payment on an obligation when 
the primary obligor defaults.  

The interest holder of the Debtor will 
invariably be required to personally 
guarantee the bond to the insurance 
company issuing the bond.

The cost of a payment bond (i.e., the 
premium for the insurance) is usually 
calculated as a percentage of the amount 
of the payment being protected.



SAMPLE 
PAYMENT BOND 
PLAN PROVISION

Payment Bond. The payment of 
obligations due under this 
Chapter 11 Plan are insured 
through a payment bond issued 
by [Bond Issuer] that guarantees 
payment in the event of a default 
by the Debtor.  A copy of the 
bond, complete with details on 
the surety,  is attached to the 
Plan as Exhibit ___.
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OPEN FORUM
&
QUESTION AND 
ANSWER
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MICHAEL JONES

39

 Michael Jones is an experienced attorney who has been licensed to practice law since
1993. Over 90% of his practice is exclusively in the area of bankruptcy law, bankruptcy
reorganization, and related litigation matters. In his military life, he is a commissioned officer
with the United States Army where he works as Deputy Staff Judge Advocate for a United States
Army Division.

 He has been duly admitted to practice law in the courts of the State of California and in the
United States District Court for the Central District of California, Northern District of California,
Eastern District of California, and Southern District of California. He is also admitted to practice
in the United States District Court for the Northern District of Georgia. He has also worked in
international law throughout the world, including Italy, Germany, Korea, and the Balkans. He is
familiar with the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, and the Local
Bankruptcy Rules.

 Mr. Jones has worked, and continues to regularly work, with bankruptcy cases under Chapter 7,
Chapter 11, Chapter 12, and Chapter 13. He regularly does litigation as Adversarial Proceedings
under the bankruptcy code and conducts several trials a year. He has worked as an instructor
with the Federal Government (US Army) in teaching CLE courses on debtor-creditor law and
related consumer protection statutes (e.g., Fair Debt Collection Practices Act) throughout the
world.

Michael Jones
Attorney

mjonesoc@opayq.com
+1 714 795 2346
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JONATHAN W. JORDAN
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 Jonathan W. Jordan is a counsel in the Financial Restructuring practice in King & Spalding’s

Atlanta office. Jon’s practice focuses on representation of commercial debtors and creditors in

workouts, restructurings, bankruptcy cases, foreclosure proceedings, receiverships, and

commercial litigation.

 In nearly 30 years of practice, Jon has represented manufacturers, retailers, institutional lenders,

international finance houses and trade services suppliers, as well as commercial debtors,

trustees, and defendants in avoidable transfer litigation.

 Jon is a member of the American Bankruptcy Institute and is licensed to practice law in Texas

and Georgia.

Jonathan W. Jordan
Counsel
Corporate, Finance and Investments

jjordan@kslaw.com
+1 404 572 3568
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SARAH PRIMROSE
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 Sarah Primrose is an associate with the Financial Restructuring group in King & Spalding's

Atlanta Office. Sarah's practice focuses on representing debtors, lenders, and creditors in

Chapter 11 reorganization cases throughout the country along with representing borrowers and

lenders in debt restructurings, forbearance arrangements, and other workouts. In addition,

Sarah represents litigants in contested matters, adversary proceedings, federal court appeals,

and other bankruptcy and insolvency litigation.

 Before joining King & Spalding, Sarah served as a law clerk to Judge James E. Graves, Jr. of the

U.S. Court of Appeals for the Fifth Circuit and Chief Judge Paul G. Hyman, Jr. of the U.S.

Bankruptcy Court for the Southern District of Florida.

 Sarah is a member of the International Women's Insolvency and Restructuring Confederation,

the Turnaround Management Association, and the American Bankruptcy Institute. She regularly

speaks and writes on bankruptcy topics.

Sarah Primrose
Associate
Corporate, Finance and Investments

sprimrose@kslaw.com
+1 404 572 2734
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THANK YOU

In some jurisdictions, this may be considered “Attorney Advising.”

King & Spalding consists of King & Spalding LLP, a Georgia, U.S., limited liability entity, and limited liability entities in the U.S., England, and Singapore. 
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