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• Bankruptcy Generally
• Adoption of Safe Harbors 
• Safe Harbors – The Basics
• Securities Contracts
• Repurchase Agreements 
• Master Netting Agreements
• Other Protected Contracts
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https://cheezburger.com/9382007552/so-where-are-we-going



• The Automatic Stay (the “Stay”)
– Section 362 of the Bankruptcy Code is a broad statutory 

stay of enforcement actions related to the debtor, the 
property of the debtor, and the property of the estate.

– The automatic stay comes immediately into force upon
the filing of the debtor’s petition.

– It is designed to provide the debtor with breathing room
to preserve its “going concern” value, to reorganize, and
to ensure equal and orderly treatment for creditors.

• Property of the Estate
– Filing of a bankruptcy petition automatically creates an

estate under Section 541 of the Bankruptcy Code.
– The estate is comprised of all tangible and intangible

assets, as well as future and conditional or speculative
interests, such as avoidance actions.

The Automatic Stay and Property of the Estate

https://wiggslaw.com/protection-by-
automatic-stay-in-serial-bankruptcy-filing/

https://www.planradar.com/us/residential-property-management/
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The automatic stay is a necessary 
breather for the debtor… 
but …

With respect to financial contracts, absent 
certain protections, counterparties to such 
contracts could sustain immediate and 
significant losses long before a bankruptcy court 
could address their rights under their contracts.

Tension Between Automatic Stay and Financial Markets

https://me.me/i/so-professor-would-sou-say-its-time-for-everyone-to-1dc730e1544341a3b136e5d6509796d2

https://www.teacherspayteachers.com/Product/I-Need-a-Break-Card-Visual
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• Recognizing the potentially damaging 
consequences that would result, 
Congress enacted the Safe Harbor 
provisions, which are designed to 
protect the financial markets from 
systemic risks.
• Assures a counterparty that it will be 

able to promptly terminate its financial 
contracts and exercise its rights of 
liquidation, netting and setoff if its 
counterparty files for bankruptcy relief.  

• Exempts certain pre-bankruptcy 
transfers from avoidance as 
preferences or fraudulent transfers.
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https://www.liveabout.com/funny-congress-jokes-memes-and-cartoons-4090172

Congress Addresses the Tension…
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Whom?

• Certain protected parties 
(e.g., financial institutions) 
to exercise certain 
“contractual rights” to cause 
the acceleration, liquidation 
and/or termination of 
certain Protected Contracts 
(e.g., repurchase 
agreements).

What?

• Certain assets that are 
believed to be subject to 
market vicissitudes and, 
therefore, would be 
negatively impacted by the 
automatic stay to continue 
to be negotiated (e.g., 
securities, commodities, 
swaps, mortgages and 
mortgage-related securities).

Safe Harbors –Whom and What Gets Protected?
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Safe Harbors –How Is the Covered Party Protected?

The Safe Harbors allow protected parties 
to exercise certain “contractual rights” 
under their agreements and the related 
security/credit-enhanced agreements.

Specifically, the Safe Harbors allow the 
protected parties to offset or net out 
termination values, payment amounts or 
transfer obligations arising under or in 
connection with one or more contracts.

https://memegenerator.net/instance/66539384/yeah-if-you-could-just-
yeaahhh-if-you-could-just-read-the-contract-thatd-be-greaattt



Four keys to Safe Harbor:
1. Only a qualified protected counterparty can

avail itself of a Safe Harbor.

2. The Agreement and the Transactions 
thereunder have been structured to fall within 
a Safe Harbor (a "repo“ or “securities 
contract” not a "loan").

3. The Agreement must contain a contractual 
right based upon the commencement of 
bankruptcy or financial condition of debtor.

4. The Safe Harbors only protect certain rights 
and only protect self-help remedies.

https://memegenerator.net/instance/46056489/neo-
matrix-were-going-to-need-keys-lots-of-keys

Safe Harbors –Keys to Safe Harbor Protection
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Securities 
contracts 

(§555)

Forward 
contracts & 
commodity 
contracts 

(§556)

Repurchase 
agreements 

(§559)

Swap 
agreements 

(§560)

Master 
netting 

agreements 
(§561)

Safe Harbors –What Financial Contracts are Protected?

Keep in mind, the Safe Harbors are exceptions to the general
rule that ipso facto clauses are unenforceable in bankruptcy.

Exceptions have been created for the following financial contracts:
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Financial Institution 
or Financial 
Participant

Securities Contract

Bankruptcy Code 
Safe Harbor

Securities Contract Safe Harbor



• Bankruptcy Code Section 741(7)(A): “Securities Contract”

15

“[A] contract for the purchase, sale, or loan of a security, a certificate of deposit, a mortgage loan,
any interest in a mortgage loan, a group or index of securities, certificates of deposit, or mortgage
loans or interests therein (including an interest therein or based on the value thereof), or option
on any of the foregoing, including an option to purchase or sell any such security, certificate of
deposit, mortgage loan, interest, group or index, or option, and including any repurchase or
reverse repurchase transaction on any such security, certificate of deposit, mortgage loan, interest,
group or index, or option (whether or not such repurchase or reverse repurchase transaction is a
“repurchase agreement”, as defined in section 101). . . .” (Emphasis added.)

Securities Contract 
definition includes 

netting agreements 
and security 

agreements or other 
credit enhancement 
(subject to damage 

cap)

Bankruptcy Code 
Section 101(22) and 

(22A): “Financial 
Institution” and 

“Financial 
Participant”

Bankruptcy Code 
Sections: 362(b)(6) 
(Automatic Stay); 

546(e) (Limitations 
on avoiding powers; 

fraud exception); 
and 555 

(Contractual right to 
liquidate, terminate, 

or accelerate)

Securities Contract Safe Harbor



• Bankruptcy Code Section 101(22)(A) defines "financial institution" as:
– [A] Federal reserve bank, or an entity that is a commercial or savings bank, industrial 

savings bank, savings and loan association, trust company, federally-insured credit union, 
or receiver, liquidating agent, or conservator for such entity and, when any such Federal 
reserve bank, receiver liquidating agent, conservator or entity is acting as agent or 
custodian for a customer (whether or not a “customer”, as defined in section 741) in 
connection with a securities contract (as defined in section 741) such customer.

– See In re Tribune Co. Fraudulent Conveyance Litig., 2019 WL 6971499, at *7-9 (2d Cir. Dec. 
19, 2019) (holding that a customer of a financial institution qualified as a financial 
institution under Section 101(22)(A) where the financial institution was acting as agent for 
the customer in connection with a securities contract); In re Tribune Co. Fraudulent 
Conveyance Litig., 2019 U.S. Dist. Lexis 69081, *25-31 (S.D.N.Y. Apr. 23, 2019) (same); 
Holliday v. K Road Power Mgmt., LLC (In re Boston Generating LLC), 617 B.R. 442, 487-491 
(Bankr. S.D.N.Y. 2020) (same); aff’d Holliday v. Credit Suisse Securities (USA) LLC, 2021 WL 
4150523 (S.D.N.Y. Sept. 13, 2021); but see Greektown Litig. Trust v. Papas (In re 
Greektown Holdings, LLC), 621 B.R. 797 (Bankr. E.D. Mich. 2020) (concluding there was no 
custodian or agency); Greektown Litig. Trust v. Papas (In re Greektown Holdings, LLC), 
2020 WL 6701347 (Bankr. E.D. Mich. Nov. 13, 2020) (reconsideration denied) .
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Securities Contract Safe Harbor – Financial Institution



• Contract for purchase, sale or loan

• of a security, certificate of deposit, mortgage 
loan or any interest in a mortgage loan, group or 
index of securities, certificates of deposit or 
mortgage loans, or interest therein (including 
any interest therein or based on value thereof), 
or any option to purchase or sell any of the 
foregoing and any repo or reverse repo on the 
foregoing (whether or not the repo or reversed 
repo comes within the definition of a “repurchase 
agreement” under the Bankruptcy Code)

• any other agreement, transaction or 
combinations of agreements (including options 
and master netting agreements) or transactions 
that are similar to agreements or transactions 
referred therein, plus

Who are the Protected Parties?
• Financial participants (§ 101(22A))
• Stockbrokers (§ 101(53A))
• Securities clearing agencies (§ 101(48))
• Financial institutions (§ 101(22))
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Securities Contract Safe Harbor – Wording and Elements

• any security agreement, arrangement 
or other credit enhancement related 
to any agreement or transaction 
referred to therein

• any margin loan; any extension of 
credit for the clearance or settlement 
of securities transactions; any loan 
transaction coupled with a securities 
collar transaction



Defined in § 101(49)(A), the definition of 
“security” includes (but is not limited to):
• stock
• treasury stock
• note
• bond
• debenture
• collateral trust certificate
• pre-organization certificate or subscription
• transferable share
• voting trust certificate
• certificate of deposit
• certificate of deposit of a security

• investment contract or certificate of 
interest or participation in a profit-sharing 
agreement or in oil, gas or mineral royalty 
or lease if it is required to be registered 
under the Securities Act of 1933 or is 
exempt from registration under § 3(b) of 
the '33 Act

• interest in a limited partnership 

• other claim or interest commonly known as 
a security

• certificate of interest of participation in, 
temporary or interim certificate for, receipt 
for, or warrant or right to subscribe to or 
purchase or sell a security

18

Eligible Assets: What Falls within a Securities Contract?



• SEC v. W.J. Howey Co., 328 U.S. 293, 298-99 (1946)
• Howey test: “[A]n investment contract . . . means a contract, transaction or scheme

whereby a person [1] invests his money [2] in a common enterprise and [3] is led to
expect profits [4] solely from the efforts of the promoter or a third party.”

• Reves v. Ernst & Young, 494 U.S. 56, 66 (1990)
• Family resemblance test: a note is presumed to be a security, unless it falls into one of

several enumerated categories, including notes delivered in consumer financing, notes
secured by a home mortgage, and a short-term note secured by a lien on a small
business or its assets. If a note is not in one of these categories, a court may still
consider (1) “the motivations that would prompt a reasonable seller and buyer to enter
into [the transaction]”; (2) “the ‘plan of distribution’ of the instrument”; (3) “the
reasonable expectations of the investing public”; and, (4) “whether some factor such as
the existence of another regulatory scheme significantly reduces the risk of the
instrument, thereby rendering application of the Securities Acts unnecessary.”
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Eligible Assets: Howey Test & Family Resemblance Test 



Excluded from the definition of “security”
in § 101(49)(B):

• currency, checks, drafts, bills of exchange
or bank letter of credit

• leverage transactions (§ 761)

• commodity futures contracts

• forward contracts

• options, warrants or rights to subscribe or
purchase/sell a commodity futures contract

• debt or evidence of indebtedness for goods
sold or services rendered

20

Excluded Assets: What Falls outside a Securities Contract?

https://www.memecreator.org/meme/according-to-my-research-this-is-not-included/
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Bankruptcy 
Code Safe 

Harbor

Repurchase 
Agreement

Repo 
Participant 
or Financial 
Participant

Repurchase Agreement Safe Harbor



Repurchase 
Agreement definition 

includes netting 
agreements and 

security agreements 
or other credit 

enhancement (subject 
to damage cap)

Bankruptcy Code 
Section 101(46): 

“Repo Participant

Bankruptcy Code 
Sections: 362(b)(7) 
(Automatic Stay); 
546(f) (Limitations 

on avoiding powers; 
fraud exception); 

and 559 
(Contractual right to 
liquidate, terminate, 

or accelerate)

• Bankruptcy Code Section 101(47): “Repurchase Agreement”
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“[A]n agreement . . . for the transfer of . . . mortgage related securities . . . ,
mortgage loans, interests in mortgage related securities or mortgage loans . . .
against the transfer of funds by the transferee . . . with a simultaneous agreement
by such transferee to transfer to the transferor thereof . . . securities, mortgage
loans, or interests of the kind described in this clause, at a date certain not later
than 1 year after such transfer or on demand, against the transfer of funds. . . .”

Repurchase Agreement Safe Harbor



• an agreement that providers for a transfer

• of certificates of deposit, mortgage related 
securities (as defined in section 3 of the 
Securities Exchange Act of 1934), mortgage 
loans, interests in mortgage related securities 
or mortgage loans

• against transfer of funds by the transferee

• with simultaneous agreement by transferee 
to transfer the instruments back

• at a date certain not later than one year after 
the transfer, or on demand, against transfer 
of funds, plus 

• any security agreement or arrangement or 
other credit enhancement related to any 
agreement or transaction referred to therein

Who are the Protected Parties?
• The repo participant (§ 101(46)): any 

entity at any time before bankruptcy has 
outstanding repo with the debtor

• Financial Participant (§ 101(22A))
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Repurchase Agreement Safe Harbor–Wording and Elements

• simultaneous agreement by transferee 
to transfer back the assets specified in 
the definition of repurchase agreement 
and that should occur on

• a date certain not later than one year 
after the transfer, or on demand, 
against transfer of funds.



• Securities Contract offers broader coverage of potentially eligible assets.

• Securities Contract Safe Harbor covers the sale and the loan of the assets 
specified therein.  

• Securities Contract coverage does not require that the asset be “repo’d” 
(i.e., structured such that the subject asset is both sold and then 
repurchased).

• No requirement that the purchased asset be repurchased within one year 
of the initial transfer.

• Securities Contract safe harbor covers financial institutions and financial 
participants, not all counterparties.

24

Distinctions: Repurchase Agreement v. Securities Contract



25

Bankruptcy 
Code Safe 

Harbor

Master 
Netting 

Agreement

Master 
Netting 

Agreement 
Participant

Master Netting Agreement Safe Harbor



• an agreement

• providing for the exercise of rights, including 
rights of netting, setoff, liquidation, termination, 
acceleration, or close out, any other agreement, 
transaction or combinations of agreements 
(including options and master netting 
agreements) or transactions that are similar to
agreements or transactions referred therein, plus

• under or in connection with one or more securities 
contracts, commodity contracts, forward 
contracts, repurchase agreements or swap 
agreements, or any security agreement or 
arrangement or other credit enhancement

Who are the Protected Parties?
• Master Netting Agreement 

Participant (§ 101(38B))
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• related to one or more of the 
foregoing, including any guarantee 
or reimbursement obligation related 
to one or more of the foregoing

Master Netting Agreement Safe Harbor
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Other Protected Contracts

Commodity Contracts (§ 761(4)) (contracts involving sales of commodities 
traded on an exchange and swaps cleared by derivative clearing organization)

• Protected Party: Financial participant, Futures commission merchant, Foreign futures commission merchant, 
leverage transaction merchant, clearing organization or commodity options dealer (§ 761)

Forward contracts (§ 101(25)) (contracts involving transfer or sale of a 
commodity (not traded on an exchange)) 

• Protected Party: Forward contract merchant (§ 101(26))

Swaps (§ 101(53B)) (interest rate swap, currency swap, credit default swap)

• Protected Party: Swap participant (§ 101(53C))



• Calyon New York Branch v. American Home Mortgage Corp. (In re American Home
Mortgage, Inc.), 379 B.R. 503 (Bankr. D. De. 2008) (applicability of the safe harbors to a
repurchase agreement concerning mortgage loans).

• “[Is that] portion of the Contract providing for the servicing of mortgage loans . . . protected
under the safe harbor provisions of sections 555 and 559 of the Bankruptcy Code[?]”

• “Servicing retained” versus “servicing released.”

• The court found that the portion of the contract providing for the servicing of the mortgage
loans is severable from the portion of the contract providing for the sale and repurchase of
mortgage loans. The court also found that the portion of the contract providing for servicing
mortgage loans is neither a repurchase agreement nor a securities contract under the
Bankruptcy Code.

• On reconsideration, the court also provided advisory advice… that even if the mortgage
loans “had been sold servicing released it would have still concluded that the servicing of
the mortgage loans is severable from the sale and repurchase of mortgage loans.”
(Emphasis added).

• So, being really, really, really clear that a transaction is servicing released does not solve it?

28

SERVICING RIGHTS



• Why do we care whether servicing flows with underlying 
mortgage loans?

• How is the American Homes decision a problem?
• Evergreen… Sunset (not a new Streisand song)
• What is “term-to-term” servicing and how does it avoid the 

issues created by the American Home decision?
• Ending on a date certain vs. ipso facto clauses

29

The Servicing Rights Shuffle



Thank you!

Monique J. Mulcare

mmulcare@mayerbrown.com

+1 212 506 2181 

Jason W. Harbour

jharbour@HuntonAK.com

+1 804 788 7233 
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