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David M. Posner

David Posner is a partner in Kilpatrick Townsend’s Bankruptcy & Financial Restructuring Team. He focuses his practice on bankruptcy and

insolvency matters, and represents companies, creditors’ committees, chapter 11 trustees, acquirers, financial institutions, and other

significant parties-in-interest in complex reorganizations and financially distressed situations as well as debtor/creditor rights, and

commercial litigation. In addition, he has substantial litigation experience representing both plaintiffs and defendants in complex

commercial litigation inside the context of complex reorganization cases, and in state and federal courts across the country. Mr. Posner has

been involved in all aspects of pre-trial proceedings, preliminary injunction hearings, motion practice, applications, mediation, objections,

and other contested matters. He has tried both jury and non-jury trials in bankruptcy, state, and federal courts.

Mr. Posner was recognized by The Best Lawyers in America® in 2021 and 2022 for Bankruptcy Litigation. He was recognized in 2021 and

the four years immediately proceeding as a New York Metro "Super Lawyer" in the area of Business Bankruptcy by Super Lawyers

magazine. Mr. Posner is a recipient of the Large Company Turnaround Award in 2020 by the Turnaround Management Association (TMA).

Speakers
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Gianfranco Finizio

Gianfranco Finizio is a partner in Kilpatrick Townsend’s Bankruptcy & Financial Restructuring Team. He focuses his practice on bankruptcy

and insolvency matters. Mr. Finizio has experience representing, among other parties in interest, official committees of unsecured

creditors, debtors, indenture trustees, and secured lenders in all facets of insolvency proceedings.

Prior to joining the firm, Mr. Finizio worked as an associate at a New York city law firm where his practice focused on bankruptcy, creditors’

rights, and restructuring law. While attending law school, Mr. Finizio was a staff member of the American Bankruptcy Institute Law Review.

He is currently a member of ABI.

Mr. Finizio was recognized as New York “Rising Star” in 2015, 2016, 2017, 2018, 2019, and 2020 for Bankruptcy: Business. He is a

recipient of the Large Company Turnaround Award in 2020 by the Turnaround Management Association (TMA).

Speakers
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Richelle Kalnit

Richelle Kalnit focuses on management of intellectual property disposition engagements for Hilco Streambank’s extensive list of clients.

She assists clients in developing a marketing plan for their brand and other intellectual property assets and implementing that plan by

thoroughly canvassing the marketplace to maximize the value of those assets. Richelle has experience in the sale of intellectual property

assets in bankruptcy, out-of-court sale processes, assignments for the benefit of creditors and Article 9 foreclosure sales. She also works

closely with consumer privacy ombudsmen when they are appointed in connection with the sale of personally identifiable information in

bankruptcy. She joined Hilco Streambank with more than a decade of legal experience at two of the nation's top law firms.

Speakers
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Sarah Baker

Sarah Baker is the Deputy General Counsel for Hilco Global. Ms. Baker provides companywide legal support for various Hilco Global

operating companies, such as Hilco Merchant Resources, Hilco Real Estate, Hilco Valuation Services, and Hilco Commercial Industrial.

Ms. Baker is a highly accomplished lawyer with over 15 years of experience. She earned her B.A. from the University of Illinois – Chicago

and her Juris Doctorate from the College of William & Mary. Additionally, she completed a two-year federal court clerkship for the

Honorable Bruce I. Fox of the United States Bankruptcy Court for the Eastern District of Pennsylvania. Prior to joining Hilco Global, Ms.

Baker was a corporate restructuring attorney in the Chicago offices of Skadden, Arps, Slate, Meagher & Flom LLP and Quarles & Brady

LLP.
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GOB Sales Generally

• What is a GOB sale?
• To downsize operations and maintain more profitable stores, retailers may seek the 

protection of a chapter 11 filing to conduct going out of business (“GOB”) sales at their 
less profitable store locations.  

• GOB Sale Terminology
• Merchant: The retailer/debtor who engages an Agent to conduct the GOB Sale.

• Agent: The third party who enters into the Agency Agreement and conducts the GOB 
Sale.

• Agency Agreement: The agreement between the Merchant and Agent.
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GOB Sales Generally

A GOB sales arise in a chapter 11 case in two ways:* 

Assume a Prepetition GOB Agreement

1. As part of its “first day” motions, a debtor may seek to assume a prepetition consulting agreement with an 
Agent to facilitate the sale of inventory and furniture, fixtures and equipment at underperforming locations. 

Sale of Assets Pursuant to section 363(b) of the Bankruptcy Code

2. Alternatively, a debtor may seek to sell substantially all of its assets pursuant to section 363(b) of the 
Bankruptcy Code.

• The debtor will seek court approval of the bidding procedures and an auction process for the sale 
of substantially all of the debtor’s assets. 

• Where going concern bids are inadequate, GOB liquidators will typically be the successful bidder. 

• The debtor will enter into an agency agreement with the liquidators allowing them to sell the 
inventory and FF&E at all locations of the Debtor. Typically, the time between when the liquidator 
wins the auction and when the GOB sales begin can be in a matter of days.  

*GOB sales also are conducted outside of bankruptcy and are highly regulated by state and local authorities. 
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GOB Sales Generally

Timing for GOB Sales

• GOB sales occur at a rapid pace - sales typically must be completed within  
210 days of the petition date, and often times, are completed within 10-15 
weeks.

The Need for Speed

• Section 365(d)(4) of the Bankruptcy Code contains outer limit on time to 
assume or reject leases absent landlord consent (210 days). 

• DIP Milestones may mandate commencement and conclusion of GOB sales 
by certain dates.

• Liquidity issues may limit a debtor’s ability to conduct lengthy GOB sales.

• Consumer protection laws may limit length of GOB sales.
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GOB Sales Generally

GOB Procedures & Non-bankruptcy Laws

• Because of the allure that GOB Sales have to consumers, many states specifically regulate 
such sales both to prevent consumers from being misled and to protect other businesses from 
unfair competition

• States generally look to local authorities to regulate GOB Sales.

• Certain state and local laws have licensing or permitting requirements or regulations that may 
be problematic or burdensome for the Agent, such as restrictions that impose: 

• limitations on the length of a GOB  sale

• limitations on repeated GOB sales in a certain period of time

• limitations on the Agent’s ability to augment the inventory with additional goods; and

• limitations on advertising 

• These laws are often enforced by state attorney generals. 
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GOB Sales Generally

GOB Procedures in Bankruptcy

• Bankruptcy Courts must balance the Bankruptcy Code’s goal of maximizing creditor recovery 
against important consumer protection, unfair business practice, environmental, and labor 
laws and regulations.

• Debtors typically seek relief from GOB laws in sale order.

• New York state law grants bankruptcy courts broad discretion to waive state restrictions on 
GOB sales (N.Y. Gen. Bus. Law §548(a)).  

Limitations on GOB Sales in Bankruptcy

• Fair advertising

• Landlord and co-tenant protections (often addressed with side letters)

• Augmentation of goods
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Impact on Creditors

Secured Creditors

• pays down funded debt

• often involved in negotiating GOB sales with debtor

Landlords

• rent paid for duration of GOBs, but no long-term tenant

• large rejection damage claims; will want to ensure payment of “stub rent”

• often will want to enter into side letter regarding GOB procedures/advertising

Trade Vendors

• could sell goods directly to Agent, but no long-term customer 

• recovery on unsecured claims is usually minimal; will want to ensure payment of 503(b)(9) claims

• consignors have special issues (discussed later)

Service Providers

• some may be able to contract with Agent, most may not



Consideration the debtor will receive

• Even where the debtor is to receive a guaranteed 
amount, the agreement may contain a formula 
expressing a percentage of the proceeds that exceed 
a stated amount to be shared between the debtor and 
the liquidator.  

List of stores included in the GOB sales

• A list of stores ensures that all parties in interest, 
including store landlords, receive proper notice and 
time to object to the GOB sale motion and sale 
guidelines.  

Extent of inventory that will be subject to 
GOB sale and valuation of same

• Detailed itemization of inventory which allows the 
debtor and liquidator to agree on the quantity and 
price of the items being purchased.  

Methodology to take inventory 

• A physical inventory of thousands, sometimes millions, of 
items may be difficult to accomplish in the restricted time 
frames for GOB sales.  Physical inventory counts are 
more common in Agency/Equity transactions. In Fee 
deals, the parties often track sales based on “gross rings” 
at the register during the GOB sale itself.  

Liquidation budget 

• The debtor, its lender, and the Agent negotiate a budget 
for GOB sale expenses, such as rent payments, payroll 
and other costs. 

Extent of ability to use augmented goods

• Agreement specifies if and to what extent the liquidator is 
permitted to sell goods other than the debtor’s inventory 
in the GOB sale. 

The Agency Agreement

13

The agency agreement governs the rights and obligations between the Agent 

and the debtor/Merchant. Such agreements typically set forth the following: 



14

Fee Structures

Two types of Liquidation Fee Structures

Agency/Equity Deal:  Agent guarantees that the Debtor will receive payment of 
a certain percentage of the cost or retail value of the inventory to be sold during 
the GOB Sale. The payment amount is usually called the “Guaranteed Amount”.  
Agent will benefit from some or all of the upside beyond the Guaranteed Amount.  
Issues could arise in equity deals because of bad data regarding inventory levels 
and values of same.  Equity deals also require prospective liquidators to have 
large amounts of available capital.  Recently there has been a shift away from 
equity deals.

Fee Deal: Agent acts as consultant to debtor/Merchant.  Upside generally reverts 
to estate and secured lenders.  Debtor’s professionals and C-suite executives 
have more say in the process.  This structure represents the majority of deals 
lately. 
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Fee Structures

The Agency/Equity Deal 
• Agent guarantees that the debtor will receive payment of a certain percentage of the cost value

(or in some cases, retail value) of the inventory sold during the GOB sale.

• Cost Value is the actual cost of each item of inventory represented in the books and records of
the Debtor.  Sometimes, this is a fully loaded cost. Sometimes it is an average cost. The
“Aggregate Cost” or “Aggregate Cost Value” is the total cost of all inventory added together.

• The agreed upon percentage of Cost Value to be paid to the debtor is often referred to as the
Guaranteed Amount.

• Agent usually pays a large percentage of the Guaranteed Amount in advance and then sells the
inventory out of the debtor’s stores during the GOB sale.

• In exchange for selling the inventory, Agent agrees to reimburse the debtor for all store carrying
costs for the duration of the GOB sale, including rent, real estate taxes, and employee salaries.

• The Guaranteed Amount is typically contingent upon the debtor’s estimates of the value of its
inventory.  When a company files for chapter 11, it may be impossible to provide an accurate
assessment of its inventory, which in turn could impact the guaranteed amount calculation.

• At an auction, liquidators will typically bid up the guaranteed amount through each round of
bidding.
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Fee Structures

The Fee Deal
• Agent offers to provide staff, advertise and oversee the GOB sale at the debtor’s stores for

an agreed upon fee paid by the debtor.

• The fee is generally based on a formula of sale results.

• The Agent acts as a consultant that assists the debtor.

• Fee agreements are typically assumed by a debtor as part of its “first day” motions.

• The debtor bears the risks and costs of the GOB sale, including rent and employee
salaries.
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Fee Structures

Recent Fee deal: In re Loves Furniture, Inc. (E.D. Mich. 2021)

Fee Deal Terms

Agents Planned Furniture Promotions, Inc.

Hilco Merchant Resources, LLC

Implementation Assumed prepetition consulting 

agreement

Sale Duration 180 days after commencement date

Agent’s Fee 9% of gross sales amount of all company 

inventory and additional inventory, paid 

weekly

Augment Permitted Yes

Distribution of Profits After payment of all Sale Expenses, any 

remaining cash proceeds in the Sale 

Account to be split 80% to the Company 

and 20% to the Agent. 

Other Terms Agent provided $2.5M advance of funds 

for Sale Expenses, which advances were 

reimbursed from proceeds of Sale.
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Agency v. Fee Structure 

Pros and Cons

Both structures offer pros and cons. The best structure for any deal ultimately 
must be informed by the goals and specifics relating to each specific project.

Category Fee Basis Equity Basis

Flexibility

Guaranteed Base Return

Flexible Sale Term

Flexible Retailer Inventory Included

Flexible Additional Goods

3rd Party Inventory Count

Success Based Thresholds

Upside Profit Sharing

Upfront Payment (75-80%)

Agent Expenses Reimbursed

Agent & Debtor Expenses Included
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Special Issues: Augment

What is “Augment”?

To bolster the debtor’s inventory and product mix—especially at a time when a debtor may not be able to 
readily acquire goods—the Agent may seek authority to augment the debtor’s inventory with outside 
inventory, including inventory that is not property of the debtor.  

State authorities disfavor augmentation due in part to consumer fraud, deceptive practices and false 
advertising concerns.  

Typically, augmented goods must be of the same type and quality as the debtor’s existing inventory. 

Recent Trends
✓ Allow augmentation if it will result in a higher return for the estate and the sale is clearly advertised as

including goods provided by the Agent.
✓ Require Agent to share percentage of proceeds from augmentation with the estate (this request is

usually made by a creditors’ committees).
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Special Issues: Augment

Case Study: Augment Impact on Local Businesses

In In re North Carolina Furniture Galleries of Milford, L.L.C., the chapter 11 debtor was a furniture retailer located in 
an area known as “furniture row” in Connecticut. 

The debtor sought approval, as part of its “first day” motions, of a GOB sale.  The proposed Agent was to purchase 
all of the debtor’s inventory at 100% of the debtor’s cost, a total of approximately $180,000.

The agreement proposed to augment the debtor’s inventory with an additional $3,000,000 of new inventory to be 
sold “as is.” 

The Connecticut attorney general raised concerns about the size of the augmentation and the impact the augment 
would have on the other local retailers. 

Ultimately, the court denied the relief requested finding that any additional recoveries for the estate were 
speculative at best and that the sale only guaranteed a benefit to the liquidator.  

In determining whether to permit augmented goods, the Bankruptcy Court will assess whether 

the sale of the augmented goods will provide an increased recovery to the estate and its 

creditors sufficient to outweigh state consumer protection law concerns.
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Special Issues: Consigned Goods

Liquidation agreements may allow for the sale of all merchandise and FF&E, 
without any distinction for consigned goods.  

Any creditor with a consignment, scan-based trading, or similar agreement must 
ensure that the agency agreement does not conflict with the creditor’s rights 
under the consignment agreement and propose the sale of the creditor’s goods. 

Protections for owners of consigned goods: 

✓File UCC-1 statements

✓File objections to any liquidation agreement that does not provide for the 
separate treatment of consigned goods (make sure that consigned goods 
are not subsumed in definition of “merchandise”)

✓Liquidation agreements, or the court order approving a GOB sale, should 
allow the retrieval of the consigned goods by their owner
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Special Issues: Consigned Goods

Case Study: Protecting Goods Provided to Debtor on Consignment

In In re Toys “R” Us, Inc. (“TRU”),  Readerlink Distribution Services, LLC objected to the debtor’s store closing motion 
based on a scan-based trading and consignment agreement entered prepetition by the parties.  Under the agreement, 
Readerlink was to deliver books on consignment to TRU.  The books and proceeds from their sale remained property of 
Readerlink for which Readerlink had filed a UCC-1 financing statement to perfect its security interest.

Under the consignment agreement, TRU was to reimburse Readerlink with the MSRP for each unit of products sold.  

Readerlink also provided FF&E for display of its products. 

The following language regarding consigned goods was included in the order approving the GOB sales in Toys “R” Us: 
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Gone Are the Days of Intellectual Property 
as Gift with Purchase

• Traditional IP Sales
• Historically, intellectual property assets were given to the purchaser of a business’ tangible assets

as a gift with purchase, even where that purchaser did not intend to operate the business going
forward.

• Recent Trends
• Starting approximately 20 years ago, and taking on greater importance in the years leading up to

the Great Recession and particularly in the face of COVID-19, companies, their lenders and their
collective professionals began to take a greater interest in intellectual property assets

• Lenders began to ascribe value to intellectual property when pricing loans, and began to lend
against it

• In asset sales, particularly in liquidations in which tangible assets were sold via going out of
business sales, intellectual property was carved out and sold separately

• Borders Books, Circuit City, Linens N Things, RadioShack
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Intellectual Property Assets 
in the Context of GOB Sales

Rights Under License 

Agreements

Agreements

Customer Data
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Privacy Considerations

• “Personally identifiable information” (PII) is defined in section 101(41A) of the
Bankruptcy Code

• Review privacy policy

• If the sale contemplates the transfer of PII and the privacy policy otherwise does not permit the transfer of that data,
the U.S. Trustee will appoint a consumer privacy ombudsman (CPO) to make recommendations with respect to this
aspect of the sale.  A CPO may be appointed even if privacy policy does contemplate the sale of data.

• Understanding the data available and the policies governing that data
• Fields of data collected by the company

• Owned data vs. appended data

• Methods of data collection

• How data is used

• “Active” vs. “inactive” customers, and definitions of each term
• Ways the company uses the data (i.e., emailing, direct mail, list rentals) and frequency of use

• Nature of any segmented data (i.e., separate registry list, list of private label credit card holders, loyalty program)

• Extent of purchase data tied to individual customer files
• Privacy policy at each point of collection (i.e., website, point-of-sale, social media)

• Data breaches and remediation obligations

• Qualified vs. unqualified buyers



• Develop Bid Procedures Designed to
Maximize the Value of the Assets

• Allow for flexibility to designate a stalking
horse bid

• If lender requires company to designate a
stalking horse bid, ensure that timeframe
within which to make that designation is
reasonable

• Out of court deals allow for greater
flexibility when it comes to bid protections

• Leave the structure of the auction open –
company and its constituents should have
maximum flexibility to structure an auction
once bids are qualified

• An Auction Structure Can be Instrumental
in Maximizing Value

• We all know the benefits of an “open
outcry” auction when bidders have similar
uses for assets and, as a result, their
models result in similar valuations

• For IP assets, the seller needs to creatively
think about auction strategies that
maximize value when bidders may have
differing use for assets or differing
motivations:

• Sealed bid

• Dropping the low bid in each round

• Creatively using a lender’s credit bid

• Anonymity

Maximizing Value through Creatively Developed Bid 
Procedures and Auction Structures

26
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Case Studies in Brand Reemergence and Repositioning 
of Intellectual Property Assets
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GOB Sales and Liquidating Plans

Ensure GOB sales are followed by a chapter 11 plan of liquidation
• GOB sales should provide some accretive value to the estate and enable a debtor to confirm a 

plan.

• A GOB process should not result in an administratively insolvent estate.

Administrative Solvency
• At a minimum, a chapter 11 case should be able to satisfy all administrative claims (i.e., 

the costs of administering a chapter 11 proceeding)

• Ensure payment of 503(b)(9) claims (claims arising from the delivery of goods within 20 
days of the petition date)

• Ensure Payment of “stub rent” claims (rent claims arising from Petition Date to end of 
month)

• Administrative insolvency could require conversion of a chapter 11 cases to a case 
under chapter 7



Current State of the Retail Sector ✓ 2021 was  one of the slowest years on
record for chapter 11 filings and is the
first in at least six years to record fewer
than 300 cases (2021 total: 275).

✓ In total, retail filings, including retail
chain operators, e-commerce retailers
and retail product distributors and
licensors, fell 63% year over year from
2020 to 2021 (40 cases in 2020 to 15 in
2021).

Source: Reorg Research

Current Trends
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Q&A

Thank you!



Sarah Baker

sbaker@hilcoglobal.com

Gianfranco Finizio

gfinizio@kilpatricktownsend.com

Richelle Kalnit

rkalnit@hilcoglobal.com

David M. Posner

dposner@kilpatricktownsend.com

Contact Information
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